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REPORT. 


TO  THE  LEGISLATURE   OF  THE  STATE  OF  NEW- YORK. 

The  Commissioners  on  Practice  and  Pleadings,  beg  leave  to  pre- 
sent their  first  report. 

The  genera)  duties  imposed  upon  the  Commissioners,  are  declared 
by  the  twenty-fourth  section  of  the  sixth  article  of  the  Constitution, 
which  requires  the  Legislature,  at  its  first  session  dfter  the  adoption 
of  the  Constitution,  to  "  provide  for  the  appointment  of  three  Com- 
missioners, whose  duty  it  shall  be,  to  revise,  reform,  simplify  and 
abridge  the  rules  and  practice,  pleadings,  forms  and  proceedings  of 
the  courts  of  record  of  this  State,  and  to  report  thereon  to  the  Legis- 
lature,  subject  to  their  adoption  and  modification  from  time  to 
time." 

In  the  act  which  was  thereupon  passed,  creating  the  commission, 
the  duties  of  the  Commissioners  are  more  explicity  defined;  the  eighth 
section  declaring  that  they  shall  "  provide  for  the  abolition  of  the  pre- 
sent forms  of  actions  and  pleadings  in  cases  at  common  law;  for  a  uni* 
form  course  of  proceeding  in  all  cases^  whether  of  legal  or  equitable 
cognisance,  and  for  the  abandonment  of  all  Latin  and  other  foreign 
tongues,  so  far  as  the  same  shall  by  them  be  deemed  practicable,  and 
of  any  form  or  proceeding  not  necessary  to  ascertain  or  preserve  the 
rights  of  the  parties.'^ 
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The  present  report  is  designed  to  accomplish  this  reform,  so  far  as 
the  subjects  embraced  in  it  are  concerned^  and  so  far,  also,  as  a  care- 
ful examination  of  the  important  subject  committed  to  their  hands, 
and  a  due  regard  to  the  responsibility  under -^'hich  they  act,  have  as 
yet  enabled  them  to  submit  in  detail  any  portion  of  their  labors  for 
the  action  of  the  Legislature. 

To  say  that  the  reforms  thus  enjoined  upon  them  were  such  as 
their  own  judgment  approved,  is  but  to  repeat  what  is  already 
known  to  the  Legislature.  In  accordance  with  their  own  convic- 
tions, and  in  the  spirit  of  the  law,  they  have  prepared  the  portion  of 
the  system  which  is  now  submitted.  Though  compressed  within  a 
narrow  compass,  it  reaches  far,  and  sweeps  away  the  needless  dis- 
tinctions, the  scholastic  subtleties,  and  the  dead  forms^  which  have 
disfigured  and  encumbered  our  jurisprudence.  If  the  performance  be 
equal  to  the  intention,  they  will  have  relieved  justice  from  many  of 
her  shackles,  and  opened  the  way  for  a  thorough  reform  of  remedial 
law  in  all  its  departments. 

As  will  be  perceived,  the  present  is  but  a  report  in  part.  It  re- 
lates only  to  the  proceedings  and  pleadings  in  civil  actions,  and  to 
such  changes  in  the  jurisdiction  and  functions  of  the  courts,  as  seem- 
ed necessary  to  develop  and  bring  into  successful  operation,  the  im- 
portant reforms  which  have  constituted  the  chief  object  of  the  pre- 
sent labors  of  the  Commissioners. 

The  magnitude  of  the  task  which  yet  remains  for  them  to  perform, 
can  scarcely  be  understood,  but  by  those  who  have  made  the  law 
their  study.  It  is  sufficient  to  say,  that  under  the  constitution  and 
the  statute,  the  commissioners  see  no  other  limit  to  their  duty, 
than  to  make  full  provision  for  every  proceeding  in  the  ju- 
dicial tribunals  from  the  beginning  to  the  end  of  every  controversy. 
The  courts  of  justice,  and  all  their  officers,  the  time  within  whicti  ac- 
tions must  be  commenced,  the  mode  of  bringing  the  parties  before  the 
court,' their  respective  allegations,  the  trial  of  disputed  questions  of  fact 
and  of  law,  the  summoning  of  witnesses,  and  the  manner  of  their  exa- 
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minatioh,  including  the  question  of  their  competency  and  the  rules  of 
eTidence,  the  judgment  to  be  rendered,  the  exerution  of  the  judgment, 
and  appeals,  together  with  the  immense  mass  of  special  proceedings 
known  to  our  law,  prerogative  and  remedial  writs,  arbitrations, 
the  processes  against  absent  and  insolvent  debtors,  and  a  revision  of 
the  practice,  pleadings  and  proceedings  in  criminal  cases,  all  appear 
to  be  embraced  in  the  comprehensive  language  of  the  Constitution. 
Acting  upon  this  view,  it  is  the  design  of  the  Commissioners  to  pre- 
pare a  code  of  procedure  which  shall  comprehend  the  whole  law  of 
the  State,  concerning  remedies  in  the  courts  of  justice. 

The  result  of  their  labors  thus  far,  is  before  the  Legislature.  They 
will  proceed  to  execute  the  remainder  of  their  work,  with  as  much 
rapidity,  as  the  nature  of  the  service,  the  care  with  which  it  should 
be  performed,  and  their  own  strength  will  allow;  asking  in  advance, 
and  confident  of  receiving  the  'indulgence  and  co-operation  of  the 
Legislature. 

It  will  be  perceived  that  the  present  report  relates  chiefly  to  ac- 
tions hereafter  commenced;  it  being  thought  indispensable  to  keep 
the  old  and  the  new  systems  of  practice  distinct  It  is  the  purpose 
of  the  Commissioners  to  submit,  as  soon  its  possible,  a  temporary 
act,  designed  to  facilitate  the  despatch  of  the  business  now  pending 
in  the  courts. 

With  a  view  to  anticipate,  as  far  as  possible,  objections  which  may 
be  made  to  any  portion  of  the  work,  the  Commissioners  have  insert- 
ed many  notes,  more,  perhaps,  and  longer,  than  may  by  some  be 
thought  necessary,  but  which  it  was  supposed  might  serve  to  furnish 
explanations,  and  answer  arguments  against  the  adoption  of  the  re- 
forms proposed. 

All  which  is  respectfully  submitted. 

ARPHAXED   LOOMIS, 
DAVID  GRAHAM, 
DAVID  DUDLEY  FIELD. 
JUnmy,  Fa.  29,  1S48. 
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AN  ACT 


To  SiiMplif  y  aid  Abridge  the  Pnetice,  Pleadings  and  Proeeed* 
ing8  of  the  Conrts  of  this  State. 


Whsreas,  it  is  expedient,  that  the  present  forms  of  ac- 
tions and  pleadings  in  cases  at  common  law  should 
be  abolished^^^that  the  distinction  between  legal  and 
equitable  remedies  should  no  longer  continue,  and 
that  an  uniform  course  of  proceeding,  in  all  cases, 
should  be  established  ;  Therefore, 

The  People  of  the  State  of  Xew-York^  represented  in  Se- 
nate and  Jlssembb/y  do  enact  as  foUows : 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Section  1.  Bivision  of  remtdlet. 

2.  Deflnitioo  of  an  action. 

3.  DafiniUon  of  a  ipoelal  proeoodinff. 

4.  DiYiiion  of  aetioni,  into  eivil  and  criminal. 

5.  Definition  of  a  criminal  action. 

6.  l>«linition  of  a  citU  aelioo. 

7.  CiTiland  criminal  ramodica,  not  nerved  in  «aeb  other. 

8.  SufciJeetg  embraced  in  tliit  act. 

These  general  defioitioDs  aiu]  diTisions  are  intended  to  ex- 
plain and  limit  the    piesent  act,  and  to  show  what  rela* 
tion  it  bears  to  the  entire  code  of  procedure.    It  will  be  per- 
[f.  fc  p.]  '  1 


ceived,  that  the  part  relating  to  civil  actions  is  nearly  complete, 
with  the  exception  of  the  portions  concerning  witnesses  and 
the  rules  of  evidence.  The  part  relating  to  the  courts  and  their 
jurisdiction,  will  be  enlarged,  so  as  to  embrace  the  whole  sub- 
ject cf  their  organization  and  jursidiction,  and  the  functions 
and  duties  of  judicial  officers,  including  sheriffs,  coroners,  ju- 
rors, referees  and  clerks.  The  parts  relating  to  criminal  ac- 
tions, and  to  special  proceedings,  including  arbitrations,  habeas 
corpus,  the  discharge  of  insolvent  or  imprisoned  debtors,  the 
processes  against  absent  or  absconding  debtors,  and  the  enforce- 
ment of  the  liens  of  mechanics  and  material  men,  .^all  be  the 
subject  of  future  reports. 

The  second  part,  now  reported,  it  will  be  borne  in  mind, 
relates  only  to  actions  hereafter  commenced.  The  difiference 
between  the  present  system  and  the  former,  is  so  radical,  that 
there  would  be  much  difficulty  in  carryiug  on  an  action  com- 
menced under  the  old  system,  according  to  the  new.  We  have 
thought  it  better,  therefore,  to  keep  the  two  distinct.  The 
temporary  act,  which  we  shall  recommend,  will  provide  for 
actions  now  pending. 

§  I.  Remedies  in  the  courts  of  justice  are  divided  into, 

1.  Actions,  and 

2.  Special  proceedings. 

§  2.  An  action  is  a  Judicial  proceeding,  betv^een  party 
and  party,  for  the  enforcement  or  protection  of  a  right, 
the  redress  of  a  wroAg,  or  the  punishment  of  a  public 
offence. 

§  3.  Every  other  remedy  is  a  special  proceeding. 

§  4   Actions  are  of  two  kinds ; 

1.  Civil,  and 

2.  Criminal. 


(  5.  A  criminal  action  is  prosecuted  by  the  state,  as  a 
party,  against  a  person  charged  with  a  public  offence,  for 
the  punishment  thereof 

§  6,  Every  other  is  a  civil  action. 

§  7.  Where  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,  the  right  to  prosecute  the  one 
is  not  merged  in  the  other. 

§  8.  This  act  is  divided  into  two  parts. 
The  first  relates  to  the  courts  of  justice,  and  their 
jurisdiction. 

The  second  relates  to  civil  actions  hereafter  com- 
menced in  the  courts  of  this  state,  and  is  distributed  into 
twelve  titles.  The  first  four  relate  to  actions  in  all  the 
courts  of  the  state,  and  the  others^  to  actions  in  the  su- 
preme court,  in  the  county  courts,  in  tlie  superior  court 
of  the  city  of  New- York,  in  the  court  of  common  pleas 
for  the  city  and  county  of  New- York,  in  the  mayors' 
courts  of  the  cities  of  Albany,  Hudson,  Troy  and  Ro- 
chester, and  in  the  recorders'  courts  in  the  cities  of  Buf- 
&lo  and  Utica;  and  to  appeals  to  the  court  of  appeals,  to 
the  supreme  court,  to  the  county  courts,  and  to  the  supe- 
rior court  of  the  city  of  New- York. 


PART  I. 


OF  THE  COURTS  OF  JUSTICE,  ASB  THEIB 
JURbDICflON. 


TITIiB  I.    Of  tbe  Courts,  In  vemenO. 
O.    Of  tlie  Conrt  of  Appeals. 
III.    Of  tlie  Supreme  Conrt  |    Cirevit  Courts  |    mud 

Courts  of  Oyer  and  Terminer* 
IT*    Of  tbe  Connty  Courts. 
T.    Of  the  Superior  Court,  and  Conrt  of  Common 
Pleas  In  tbe  City  of  If  e^r-Tork,  and  tlie  may- 
ors* and  Recorders*  Courts  In  other  cities. 
TI«    Of  tlie  Courts  of  Justices  of  tMe  Peace. 
Til.    Of  Justices^s  and  otlier  Inferior  Courts  in  cities. 

The  subjects  treated  of  in  this  Part,  and  embraced  in  the  Ti- 
tles aboye  enumerated|  are  now  presented,  so  far  only,  as  is  ne- 
cessary to  render  the  practical  arrangement  of  the  jurisdiction 
of  the  courts  consistent  with  the  reforms  subsequently  proposed. 
It  has  been,  from  the  first,  our  intention,  carefully  to  collate  all 
the  provisions,  whether  constitutional  or  statutory,  organizing 
the  courts,  and  defining  their  jurisdiction,  and  to  bring  the'^ 
together  in  a  simple  and  convenient  order  of  arrangement.  The 
necessity  of  such  a  course  has  arisen  from  the  fact,  that  in  the 
haste  which  necessarily  attended  the  action  of  the  legislature, 
in  bringing  into  operation  a  new  and  untried  judiciary  system, 
a  sufficient  opportunity  was  not  afforded,  for  as  complete  and 
thorough  an  arrangement  of  the  subject,  as,  under  other  cir- 
cumstances, its  importance  would   have  demanded.      It  will 
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tre  co-extenstve  with  the  powers  and  jurisdiction  of  the  court 
of  chancery  in  England,  with  the  exceptionsi  additions  and 
limitations  created  and  imposed  by  the  constitution  and  laws  of 
this  state."    (2  R.  S.  3rf.,  ed.  234,  sec.  60.) 

But  while  we  have  been  assiduously  engaged  in  maturing 
this,  as  well  as  other  portions  of  our  system,  we  have  felt  that 
it  was  due,  alike  to  the  anxiety  of  the  people  and  to  the  ex- 
pressed desire  of  the  legislature,  that  we  should,  at  as  early  a 
day  as  possible,  present  such  portions  of  the  proposed  reforms 
in  remedial  law,  as  could  be,  at  once,  safely  and  conveniently 
reduced  to  practice.  It  has  been  already  remarked,  that  the 
report  now  presented  is  mainly  designed  to  carry  put  the  aboli- 
tion of  the  distinction  between  suits  at  law  and  in  equity,  and 
between  the  existing  forms  of  actions  at  law,  and  to  introduce 
a  system  of  pleading,  trial  and  judgment,  having  for  its  object 
the  statement  of  the  grounds  of  action  and  defence,  in  clear 
and  unambiguous  language,  and  the  application  of  the  rules  of 
law  to  each  particular  case,  divested  of  the  technicalities  and 
subtleties  which  constitute,  alike  the  chief  merit  and  the  pro- 
minent evil  of  the  existing  fystem. 

While  we  have  kept  this  object  steadily  in  view,  we  have 
found  it  necessary  to  survey  the  whole  subject  committed  to  us, 
and  to  introduce  provisions  bearing  upon  a  variety  of  subjects 
necessarily  interwoven  with  that  to  which  we  have  referred. 
Among  these,  is  a  revision,  in  part,  of  the  laws  regulating  the 
jurisdiction  and  functions  of  the  courts. 

That  jurisdiction,  as  at  present  declared,  so  far  as  the  origi- 
nal powers  of  all  except  the  supreme  court  are  concerned,  is 
made  to  depend,  in  almost  every  instance,  either  upon  the  ex- 
isting forms  of  action,  or  upon  the  distinctions  o  which  they 
have  given  rise.  And  it  will  be  seen  by  the  provisions  con- 
tained in  this  part,  and  the  explanations  which  accompany  them, 
that  we  have,  in  this  respect,  taken  abundant  care  to  avoid  eve- 
ry jMHirce  of  embarrassment,  which  might  otherwise  result  from 
the  introduction  of  the  more  essential  principles  of  this  report. 


Ill  coBtteetiim  with  this  sahjeeti  alsoi  while  we  have  regard- 
ed our  labors  in  this  respect  as  rather  secondary  to  the  present 
purpose,  we  have  not  felt  at  liberty  to  overlook  other  defects 
in  the  existing  jadiciary  system,  which  have  occurred  to  us  in 
the  course  of  our  investigations,  and  upon  which  we  present, 
what  we  deem  necessary  and  essential  enactments.  Their  char- 
acter, and  the  reasons  for  presenting  them,  need  not  here  be 
anticipated,  but  will  be  found  in  the  provisions  themselves,  and 
in  the  explanations  with  which  ihey  are  accompanied. 


TITLE  I. 

Of  tlie  conrtfs  in  federal. 

fiacTioK  9.  The  leveral  eoartt  of  this  state* 
10.  Their  Jurudictiong€iienLll7. 

\  9.  The  follov^ing  are  the  courts  of  justice  of  this 
state: 

1.  The  court  for  the  trial  of  impeachments. 

2.  The  court  of  appeals. 

3.  The  supreme  court 

4.  The  circuit  courts. 

5.  The  courts  of  oyer  an4  terminer. 

6.  The  county  courts. 

.7.  The  courts  of  general  sessions  of  the  peace. 

8.  The  courts  of  special  sessions. 

9.  The  surrogates'  courts 

10.  The  courts  of  justices  of  tne  peace 

11.  The  superior  court  of  the  city  of  New-York^ 

'  12.  The  court  of  common  pleas  for  the  citj  and  county 
of  New- York. 
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13.  The  mayors'  courts  of  the  cities  of  Albany,  Had- 

son,  Troy  and  Rochester. 

14.  The  recorders'  courts  of  the  cities  of  Buffalo  and 

Utica. 

15.  The  marine  court  of  the  city  of  New- York. 

16.  The  assistant  justices  courts  in  the  city  of  New- 

York. 

17.  The  municipal  court  of  the  city  of  Brooklyn. 

18.  The  justices'  courts  of  the  cities  of  Albany,  Troy 
and  Hudson. 

19.  The  police  courti^. 

The  above  enumeration  of  the  courts  of  this  statey  vrhidi 
has  been  deemed  useful,  (as  presenting,  at  one  view,  the  entire 
judicial  eslabliphment,)  embraces  the  general  courts  of  the  state, 
according  to  their  jurisdiction,  within  the  first  ten  subdivisioBS, 
and  the  local  courts  in  cities,  within  the  remaining  nine  subdi- 
visions. 

This  section,  it  will  be  observed,  merely  declares  the  coarts 
now  existing;  and  is,  so  far  as  the  local  courts  are  concerned, 
in  conformity  with  the  provision  of  the  constitution,  that  they 
*^6ha11  remain,  until  otherwise  directed  by  the  legislature,  with 
their  present  powers  and  jurisdictions.^'  (Coiu^.,  art,  14,  fcc 
12.)  In  our  future  report  upon  this  subject,  we  shall  probably 
recommend  an  uniformity  in  the  style  of  those  courts,  as  well 
as  in  their  jurisdiction.  For  the  present,  we  have  not  consid- 
ered it  necessary  to  do  so,  except  in  reference  to  their  jurisdic- 
tion, as  hereafter  defined  ;  in  which,  as  far  as  practicable,  w« 
have  endeavored  to  assimilate  them  to  each  other. 


§  10.  These  courts  shall  continue  to  exercise  the  ji 
risdiction  now  vested  in  them  respectively,  except  \ 
otherwise  prescribed  by  this  act. 


in- 


II 

TITLE  II. 

<M  Uie  CTonit  off  Appeals. 

SxcTioif  \U  At  jQriidietioa* 

12.  Mtj  reverve^  affirm  or  modify  Jadfment  or  order  appealeU  from. 

13.  Tcrma  of  tbo  court. 

14.  CoDcarrenco  of  Ave  Jad^M,  noeoMarj  to  a  joUfueat. 

§  11,  The  court  of  appeals  shall  have  exclusive  ju- 
risdiction to  review,  upon  appeal,  every  actual  determi- 
nation hereafter  made,  at  a  general  term,  by  the  supreme 
court,  by  the  superior  court  of  the  city  of  New- York,  or 
by  the  court  of  common  pleas  for  the  city  and  county  of 
New-York,  in  the  following  cases,  and  no  other: 

1.  In  a  judgment  in  an  action  commenced  therein, 
or  brought  there  from  another  court;  and  upon  the  ap- 
peal from  such  judgment,  to  review  any  intermediate  or- 
der involving  the  merits,  and  necessarily  affecting  the 

.  judgment. 

2.  In  a  final  order,  affecting  a  substantial  right,  made 
in  a  special  proceeding,  or  upon  a  summary  application 
in  an  action,  after  judgment : 

But  such  appeal  shall  n<A  be  allowed  in  an  action  ori- 
ginally commenced  in  a  court  of  a  justice  of  the  peace, 
or  in  the  marine  court,  of  the  city  of  New- York,  or  in  an 
assistant  justice's  court  of  that  city,  or  in  the  municipal 
court  of  the  city  of  Brooklyn,  or  in  a  justice's  court  of 
the  cities  of  Albany,  Troy  and  Hudson,  respectively. 

The  powers  of  this  court,  which  is  exclasively  a  court  of 
appeel,  anJ  tb&t|  so  far  as  the  state  courts  are  GOiicerned|  of 
the  last  resort,  are  not  defiosd  by  the  constitutioO|  which  meft- 
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ly  provides  for  its  creation)  without  designating  its  jurisdictioo. 
{Consi'j  art.  6,  sec.  2.)    This  has  been  supplied  hj  the  judi- 
ciary act   of  May  last,  which,  in  this  respect,  is  a  transcript 
of  the  statute  defining  the  jurisdiction  of  the  court  for  the  cor- 
rection of  errors.     Sy  that  act^  it  is  invested  with  full  power 
to  correct  and  redress  all  errors  that  have  happened,  or  may 
happen,  in  the  late  supreme  court  and  court  of  chancery,  and 
in  the  present  supreme  court;  and  to  exnmine  all  errors  that 
shall  be  assigned  or  found  in  any  record  brought  from  the  late 
or  present  supreme   court,   or   in   any  process  or  proceeding 
touching  the  same,  and  to  reverse  or  affirm  any  such  judgment, 
or  give  such  other  judgment  as  the  law  may  require;  to  which 
express  declaration  of  its  jurisdiction  is  added,  the  usual  con- 
clusion, that,  ^^  all  laws  relating  to  the  court  for  the  correction 
of  errors,  the  jurisdiction,  powers  and  duties  thereof,  the  pro- 
ceedings therein,  and  the  officers  thereof,  and  their  powers  and 
duties,  shall  be  applicable  to  the  court  of  appeals  organized  by 
this  act,  the  jurisdiction,  powers  and  duties  thereof,  the  pro- 
ceedings therein  and  the  officers  thereof,  and  their  powers  and 
duties,  so  far  as  the  same  can  be  so  applied,  and  are  consistent 
with  the  constitution,  and  the  provisions  of  this  act."    (1  Laws 
•f  1847, p.  32 J,  lec.  8,  10.)    And  by  the  amendmenU  to  the 
judiciary  act,  which  were  adopted  in  December  last,  writs  of 
error  may  now  be  issued  from  the  court  of  appeals,  to  review 
the  judgments  of  the  superior  court  and  common  pleas  in  the 
city  of  New- York,  in  all  cases  where  the  judgment  shall  ex- 
ceed one  thousand  dollars,  exclusive  of  costs,  and  in  dower, 
partition,  and  ejectment ;  (2  La%Ds  of  1847,  p.   639,  sec.  3;) 
and  the  same  power  is  conferred  upon  the  court  of  appeals,  in 
respect  to  the  orders  and  decrees  of  the  New- York  superior 
court  and  common  pleas,  in  equity  cases,  made  at  general  term. 
{llAi.  642,  sec.  23.)  By  another  section,  also,  of  the  same  act, 
it  is  provided  that  ^'  in  any  action  at  law,  when  a  decision  shall 
be  made  by  the  supreme  court  of  this  state,  or  by  the  justices 
of  the  late  supreme  court,  upon  a  bill  of  exceptions,  either  in 
granting  or  refusing  to  grant  a  new  trial,  any  party  to  such 
action,  conceiving  himself  aggrieved  thereby,  may  appeal  from 
such  decision,  to  the  court  of  appeals,  at  any  time  within  forty 
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days  after  tbe  serriee  upon  bii  attorney  of  a  eopy  of  Ike  nile 

or  order  granting  or  refusing  to  grant  aaeh  new  trial.'*    (Md. 
p.  639,  tec.  6.) 

Under  the  old  lystem,  there  was  no  question  which  presented 
so  many  embarrassments,  and  led  to  so  much  diversity  of  opi- 
nion in  the  court  itself,  as  that  which  related  to  the  jurisdiction 
conferred  upon  the  court  of  errors,  by  the  same  phraseology  as 
that  which  professes  to  define  the  jurisdiction  of  the  court  of 
appeals.  And  it  is  a  singular  fact,  that  the  extent  of  the  juris- 
diction conferred  by  the  terms  thus  used,  has  never  yet  been 
brought  within  the  range  of  a  convenient  and  tangible  rule. 
We  look  in  vain  for  such  a  test,  to  the  language  of  the  statute 
itself;  and  we  are  not  much  relieved  from  the  obscurity  of  its 
provisions,  when  we  resort  to  tbe  judicial  constructions  it  has 
undergone. 

In  reference  to  writs  of  error  to  the  supreme  court,  for  ex- 
ample, it  was  at  one  time  laid  down  as  the  rule,  that  when  a 
decision  took  place  in  that  court  which  was  final,  and  of  which 
a  record  could  be  made,  and  which  decided  the  rights  of  pro- 
perty or  personal  liberty,  the  statute  gave  the  right  of  review. 

This  was  determined  in  the  memorable  case  of  Yates  v.  The 
Pecplej  6  Johns.  337,  which  came  up  on  a  writ  of  error,  from 
tbe  supreme  court,  for  refusing  to  allow  a  habeas  corpus\  and 
where,  after  a  very  full  and  elaborate  discussion,  the  right  to  a 
writ  of  error  was  established  by  a  vote  of  16  to  12 ;  the  af- 
firmative of  the  proposition  being  sustained  by  Justices  Yates 
and  Spencer y  and  Senator  Clintony  and  the  negative  by  Char 
cellor  LuTising^  Chief  Justice  iCen^,  Justices  Van  Jfess^  Thamp- 
S4m  and  Platt^  and  Senators  Paris  and  Williams. 

In  another  case,  which  arose  soon  afterwards,  {Clason  v. 
Shotwell,  12  Johns.  31,)  where,  on  an  indii^tment  for  a  forcible 
entry  and  detainer,  no  return  could  be  obtained  to  a  certiorart^ 
by  reason  of  the  death  of  the  justice  before  whom  the  proceed- 
ings were  had,  and  the  supreme  court  investigated  the  case  on 
affidavits,  and  awarded  a  restitution,  tt  was  held,  that  the  court 
of  errors  might,  on  writ  of  error,  review  the  proceedings  oo 
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the  cndence  praiented  in  the  court  below.  It  was  deefned 
iminateria),  whether  the  decUion  complained  of  were  denomi- 
nated a  judgment,  an  order,  an  award,  a  decree,  or  a  sentence; 
and  that  it  was  enough,  to  entitle  the  party  to  a  review,  that 
the  proceedings  had  all  the  essential  characteristics  of  a  suit, 
and  that  the  court  had  closed  the  litigation  by  a  definitive 
decision  between  the  paities.  And  it  was  affirmed  by 
Senator  Sanford^  who  delivered  the  prevailing  opinion  of  the 
court  of  errors,  (which  was  sustained,  17  to  5,)  that  ^^  all  cau- 
ses determined  in  the  supreme  court,  whatever  may  be  the 
course  or  mode  of  proceeding  by  which  they  may  be  conducted 
or  determined,  are  subject  to  the  appellate  jurisdiction  of  this 
court." 

It  was  attempted  in  Brooks  v.  Hunt^  17  Johns.  484,  to 
apply  this  principle  to  a  review  of  a  decision  of  the  supreme 
court,  denying  a  motion  to  set  aside  an  execution  against  a 
party  who  had  been  discharged  from  his  debts,  and  which,  in 
effect,  finally  determined  his  liability  to  pay  the  judgment;  and 
yet  the  court  of  errors,  with  but  two  dissenting  voices,  quashed 
the  writ  of  error,  on  the  ground  that  it  was  not  a  final  deter- 
mination, but  only  a  decision  upon  a  collateral  or  interlocutory 
point. 

Following  up  this  distingtion,  it  was  held  in  a  later  case, 
{Matter  of  Jfegusy  10  Wend.  24,)  that  a  writ  of  error  did  not 
lie,  upon  the  refusal  of  the  supreme  court  to  set  aside  the  deci- 
sion of  trustees  under  the  statute  relative  to  absconding  debtors, 
upon  an  allegation  of  error  in  deciding  upon  the  adjustment  of 
the  demands  due  the  creditors  of  the  absconding  debtor.  It 
was  contended  by  senator  TVacy,  (who  delivered  a  dissenting 
opinion,)  that  such  decisions  by  the  supreme  court  was  a  final 
determination,  within  the  principle  of  the  previous  cases;  but 
this  view  was  overruled  by  the  rest  of  the  court,  for  various 
reasons,  and  among  others,  that  error  did  not  lie,  when  the 
court  below  acted  in  a  summary  manner,  or  in  a  new  course, 
different  from  the  common  law. 
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Still  moK  recently,  it  was  held,  that  a  writ  of  error  did  not 
lie  npon  the  refusal  of  the  supreme  court  to  grant  a  peremptory 
mendamu9^  when  applied  for  on  motion,  but  that  it  lay,  for  the 
relator,  only  when  judgment  was  pronounced  after  issue  was 
joined  upon  plea  or  demurrer,  on  the  coming  in  of  the  alterna- 
tive mandamus.  It  was  not  denied  that  the  determination  was 
inal,  and  settled  most  important  rights  ;  but  the  case  was  dis- 
missed, because  the  party  had  elected  to  proceed  by  summary 
application,  and  was  not,  therefore,  able  to  put  the  judgment 
of  the  court  below  into  the  shape  of  a  formal  record.  (TVie 
People  V.  The  President  and  Trustees  of  Brooklyn^  13  Wend. 
130.) 

But  still  greater  difficulty  has  been  found  to  exist,  rn  fixing 
a  rule  of  interpretation  in  respect  to  the  provision  authorizing 
the  court  of  errors  ^'  to  correct  and  redress  all  errors  that 
have  happened,  or  may  happen  in  the  court  of  chancery.'^ 
Hie  organization  of  the  coart  of  chancery  being  essentially 
different  from  that  of  courts  of  law,  and  the  exercise  of  equity 
jurisdiction  being  necessarily  carried  on  by  orders  and  deci- 
sions during  the  progress  of  the  cause,  (many  of  them  having 
reference  to  its  formal  proceedings,  and  others  essentially  af- 
fecting  its  met  its,)  it  became  eviden-,  at  an  early  day,  that  the 
right  of  review  in  such  cases  could  not,  with  propriety,  be  lim- 
ited to  their  final  determination.  And  yet,  on  the  other  hand, 
it  was  equally  apparent,  that  it  coald  not  be  extended  to  every 
order  made  in  cases  of  that  nature*  Hence,  the  difficulty,  and 
a9  the  court  itself  has  been  compelled  to  admit,  the  impossi- 
bility, of  Cxing  a  rule  i^oo  the  subject. 

In  one  case,  {Trustees  of  Huntington  v.  Jficoll,  3  Johns 
Rep.  566,)  Mr.  Justice  Van  Jfess  remarked,  that  "  if  it  were 
practicable,  it  would  be  very  desirable,  by  a  decision  of  this 
court,  on  some  proper  occasion,  to  establish  a  rule  on  this  sub- 
ject, whereby  the  profession  may  hereafter  be  governed.''  And 
in  seven  reported  cases,  from  the  period  of  that  decision  to  the 
present,  in  which  the  question  has  arisen  in  every  variety  of 
form,  the  court  have  disclaimed  the  attempt  to  prescribe  a  rule 
SAd  have  contented  themselves  with  exercising  a  discretion,  as 


to  whether  they  could  exercise  or  withhold  jorisdietioii,  i 
diDg  to  the  natare  of  the  order  appealed  from;  and  at  timeai 
have  intimated  that  their  discretion,  in  this  respect,  depended 
upon  the  probable  effect  of  the  order  upon  the  merits  of  the 
cause.  {APVickar  v.  TTo/co/^i  4  Johns.  510;  Buel  r.  Sirtet^  9 
Johns.,  443;  Beach  v.  The  Fulton  Bank^  2  Wend.  2^5;  WU- 
liamson  ▼.  Hyer^  4  Wend.  170;  Chapman  t.  Hammersleg^  4 
Wend.  173;  Rcwley  v.  Van  Benthuystn^  16  Wend,  369;  R^ 
gers  T.  Ho$acV$  ej^rs^  18  Wend.  319;  Rogers  v.  Holley^  18 
Wend.  350.) 

A  reference  to  these  cases  will  shew,  that  the  nearest  ap- 
proach which  has  been  made  to  a  rule  upon  the  subject,  is,  that 
a  final  decree  may  be  in  all  cases  appealed  from,  but  that  an 
interlocutory  order,  on  a  mere  question  of  practice,  or  on  a 
motion  addressed  to  the  mere  discretion  of  the  court,  is  not  thft 
subject  of  review.  Some  of  the  judges,  it  is  true,  have  applied 
the  t<pst  whether  an  interlocutory  order  directly  touched  the 
merits  of  the  controversy,  but  have  still  declined  ad  oting  that 
as  a  rule;  and  in  one  of  the  latest  cases  on  the  subjt  *t,  which 
was  most  elaborately  considered,  Mr.  Justice  Bronson^^  in  de- 
livering the  unanimous  opinion  of  the  court,  hesitates  to  fix  a 
rule,  and  expresses  himself  unprepared  to  say,  that  there  can  be 
no  appeal  where  the  or  !er  does  not  directly  touch  the  merits. 
{Rowley  v.  Van  Benthtysen^  16  Wend.  371.) 

There  is  a  class  of  ca^s,  also,  arising  both  at  law  and  in 
equity,  in  which  a  rule  has  been  established  as  to  the  jurisdic- 
tion of  the  court  of  errors,  the  application  of  which  to  the 
court  of  appeals  may,  at  least,  admit  of  a  question.  It  is,  thai 
no  writ  of  error  or  appeal  lay  to  that  court,  from  any  other 
(ban  an  actual  determination  of  the  supreme  court  or  the  covirt 
of  chancery,  upon  a  point  raised  below ;  and  this,  notwith- 
standing the  comprehensive  language  of  the  statute ;  whichttB 
has  been  seen,  authorized  the  court  of  errors,  as  it  now  does, 
in  respect  to  the  court  of  appeals,  ^^  to  correct  and  redren  sll 
errors  that  have  happened  or  may  happen  in  the  court  of  cbaa- 
cery.^'  {Colden  v.  Knickerbacker^  2  Cowen,  31 ;  Odttm  ▼. 
Hoyt^  13  Johns.  561  ;  Henry  v.  Ciiy/er,  17  Johns.  469;  Camf- 
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bell  y.  Siakis,  2  Wend.  146 ;  Hmightm  y.  Starr^  4  Wend. 
176;  Kane  v.  Whiiiicky  8  Wend.  230.) 

The  rale. in  question,  rests  upon  a  peculiaFity  of  organiza* 
tion  in  the  court  of  errors,  which  led  that  court  to  giye  a  con- 
struction to  the  statute,  not  called  for  by  its  language,  or  eyen 
by  its  spirit,  unless  as  they  were  both  controlled  by  its  consti- 
tutional structure. 

But,  as  has  been  already  observed,  it  is  questionable,  at  least, 
whether  such  a  construction  can  be  put  upon  the  act  in  refer- 
ence to  the  court  of  appeals.  The  reasons  for  this  rule  are 
clearly  stated  by  Chancellor  Walworth^  in  delivering  the  opin- 
ion of  the  court  of  errors,  in  Campbell  y.  Stakes^  2  Wend. 
146.  ^^  There  is  a  mannifest  difference  to  be  observed,"  says 
he,  ^^  between  the  proceedings  on  writs  of  error  in  this  court, 
and  the  proceedings  of  the  supreme  court,  on  writs  of  error  to 
inferior  tribunals.  The  supreme  court  are  bound  to  correct  all 
errors  in  the  proceedings  of  inferior  tribunals,  which  are  brought 
before  them,  whether  they  relate  to  decisions  either  actually  or 
noiAinally  made  by  the  court  below,  or  to  matters  out  of  the 
record,  usually  denominated  errors  in  fact.  But,  in  the  organi- 
zation of  this  court,  it  was  evidently  the  intention  of  the  fra- 
mers  of  the  constitution,  that  it  should  be  strictly  an  appellate 
court,  for  the  re-examination  and  correction  of  erroneous  de- 
cisions, actually  made  by  other  tribunals,  upon  questions  actu- 
ally presented  to  them  for  their  determination.  The  provisions 
in  the  constitution,  cequiring  the  judges  of  the  supreme  court, 
on  writs  of  error,  to  assign  the  reasons  for  their  judgment,  and 
excluding  them  from  voting  in  favor  of  the  affirmance  or  re- 
versal of  their  judgments,  are  both  founded  upon  the  presump- 
tion, that  they  have  actually  passed  upon  the  question  in  the 
court  below."  And,  after  citing  a  number  of  cases,  to  show 
that  the  party  may,  in  every  case,  take  the  opinion  of  the  su- 
preme court,  he  concludes  :  ^^  I  am  not  aware  of  aay  possible 
case,  in  which  there  can  be  an  error  in  the  record  or  proceed- 
ings of  the  supreme  court,  which  would  afford  sufficient  ground 
for  reversing  their  decision,  here,  in  which  the  party  may  not, 
if  he  applies  in  time,  present  the  question  directly  to  that  court 
[p.  &  P.]  % 
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for  their  decisioc,  in  the  first  instance.  If  he  does  so,  and 
that  court  decide  against  him,  it  may  then  be  proper  for  him  to 
apply  to  this  court,  to  review  that  decision  upon  a  writ  of  er- 
ror. In  the  case  before  us,  the  alleged  error,  in  the  finding  of 
the  jury,  appeared  upon  the  face  of  the  record.  If  it  forms  a 
sufficient  ground  for  reversing  the  judgment,  it  would  have 
been  equtilly  available  by  a  motion  in  arrest.  If  the  party 
had  moved  in  arrest,  and  the  supreme  court  had  considered  the 
objection  well  taken,  that  court  would  have  awarded  a  venire 
de  navoy  to  supply  the  defect,  or  have  permitted  the  plaintiff  to 
amend  the  verdict,  in  such  a  manner  as  to  correspond  with  the 
actual  finding  of  the  jury." 

From  this  review  of  the  cases  on  the  subject,  it  will  be  seen 
that  doubts  of  no  unimportant  character  exist,  as  to  the  extent 
of  the  jurisdiction  of  the  court  of  appeals.  If  there  were  no 
other  reason,  therefore,  for  proposing  to  place  it  upon  a  more 
certain  basis,  the  embarrassments  by  which  it  is  now  surround- 
ed, wauldi  of  themselves,  be  sufficient.  But,  in'our  j.udgment, 
there  is  a  still  more  pressing  necessity  for  the  immediate  exer- 
cise of  legislative  discretion,  in  regulating  the  jurisdiction  of 
this  court.  One  of  the  most  certain  means  of  preventing  un- 
just delay  in  the  conduct  of  legal  controversies,  is  to  protect 
the  court  of  last  resort  from  being  borne  down  by  an  unneces- 
sary amount  of  litigation.  It  cannot  be  denied,  that  upon  the 
successful  accomplishment  of  the  labor  properly  cast  upon  it, 
the  beneficial  operation  of  the  whole  judiciary  system  necessa- 
rily depends ;  and  no  one  who  justly  appreciates  the  necessity 
of  preserving  its  usefulness,  will* hesitate  to  admit,  that  this 
protection  is  due  not  to  the  court  alone,  but  to  the  paramount 
interests  of  the  community. 

We  are  far  from  undervaluing  the  right  of  appeal,  and 
should  be  most  unwilling  to  restrict  its  exercise,  from  any  con- 
sideration of  mere  expediency  or  convenience.  The  purposes 
of  justice  seem  to  us,  however,  to  require  that  some  check 
should  be  imposed  upon  it,  by  which  it  shall  be  made  the  means 
of  promoting  substantial  rights  instead  of  being,  aa  is  too  often 
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is,  the  iDstrument  of  oppression.     At  all  events,  this  necessity 
is  quite  apparent,  in  reference  to  the  court  of  last  resort. 

The  means  by  which  this  end  can  be  attained,  consistently 
'with  a  due  regard  to  both  public  and  private  interests,  have 
been  the  subject  of  the  most  careful  consideration;  and  after 
weighing  every  argument  in  favor  of  and  against  the  different 
plans  which  have  been  suggested,  the  conclusion. at  which  we 
have  arrived,  is,  to  embody  in  the  proposed  act  the  principles 
which  we  now  proceed  to  submit. 

1.  The  title  we  are  now  considering  proposes  to  give  an  ap- 
peal to  the  court  of  appeals,  from  the  actual  determinations  here- 
tofore made  at  a  general  term,  by  the  supreme  court  or  by  the 
superior  court  or  court  of  common  pleas  in  the  city  of  New* 
York;  firsts  in  giving  a  final  judgment,  and  on  such  appeal,  to 
review  any  intermediate  order  involving  the  merits,  and  neces- 
sarily affecting  the  judgment;  and  secondly^  in  a  final  or- 
der affecting  a  substantial  right,  made  in  a  special  proceed- 
ing or  upon  a  summary  application  in  an  action,  after  judg- 
ment; but  withholds  the  tight  of  appeal,  where  the  action  was 
originally  commenced  in  a  court  of  a  justice  of  the  peace,  or 
in  a  local  justices'  court  in  a  city.  By  this  definition  of  the 
powers  proposed  to  be  conferred  on  the  court  of  appeals, 
it  will  be  perceived,  that  every  doubt  is  obviated  as  to 
the  right  of  the  court  to  review  judgments  which  are  mere- 
ly formal,  and  which  have  not  undergone:  consideration 
in  the  court  below,  and  that  an  actual  and  final  determi- 
nation of  a  matter,  involving  a  substantial  right,  is  made 
the  real,  as  it  should  be  the  only  test.  While,  however,  it  is 
proposed  to  cut  off  an  appeal  from  interlocutory  orders,  and 
thus  to  obviate  the  embarrassments  which  have  heretofore  ex- 
isted, in  fixing  a  rule  as  to  what  orders  of  that  nature  are  pro- 
perly reviewable,  care  has  been  taken  to  provide,  that,  on  an 
appeal  from  a  judgment,  the  court  may  review  any  intermediate 
order  involving  the  merits,  and  necessarily  affecting  the 
judgment.  The  right  of  appeal,  thus  conferred,  being  pro- 
spective, and  applicable  only  to  decisions  hereafter  made  by 
the   courts  named,  it,  of  course,  does  not  interfere  with  the 
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jurisdiction  now  existing  in  appeals  pending,  or  apply  to  those 
to  be  brought,  (either  by  writ  of  error  or  appeal,)  from  judg- 
ments already  rendered  by  those  courts,  or  from  those  here- 
after to  be  rendered  by  the  late  supreme  court  and  court  of 
chancery. 

It  is  proper  also,  here  to  remark,  that  the  eflFect  of  adopt- 
ing this  section  as  proposed,  will  be  to  repeal  the  provision  of 
the  act  of  last  December,  amending  the  judiciary  act,  (2  Laws  of 
J 847,  p.  639,  sec.  5,)  which  gives  an  appeal  to  this  court  from  a 
decision  by  the  late  or  present  supreme  court,  upon  a  bill  of 
exceptions^  in  either  granting,  or  refusing  to  grant  a  new  trial. 
This  provision  was  a  great,  and  in  our  judgment,  uncalled  for 
innovation  upon  the  jurisdiction  of  the  highest  appellate  court; 
at  least  so  far  as  the  review  of  a  decision  granting  a  new  trial 
upon  bill  of  exceptions  is  concerned.  In  the  case  of  a  refu- 
sal, a  re%'iew  might  always  have  been  had,  and  is  still  retained 
by  the  section  we  have  proposed;  for,  in  such  case,  final  judg- 
ment follows,  as  a  matter  of  course.  Participating,  as  we  do, 
with  the  legal  profession,  and  with  the  community  at  large,  in 
a  desire  that  this  most  important  court  should  not  be  unneces- 
sarily burdened,  and  foreseeing,  as  we  do,  that  such  must  be 
the  inevitable  result,  if  every  case  in  which  a  new  trial  is  grant- 
ed by  the  supreme  court  upon  a  bill  of  exceptions,  may  be  in 
the' first  instance  brought  before  it  for  review,  we  have  no  hesi- 
tation in  recommending  that  this  new  and  unnecessary  branch 
of  its  jurisdiction  be  removed. 

The  chief  embarrassment  we  have  met  with,  in  fixing  the 
right  of  appeal,  has  been  in  reference  to  th^  courts  whose  judg- 
ments should  be  reviewe<l  in  the  first  instance  by  the  court  of 
appeals.  As  to  the  review  of  judgments  of  the  supreme  court, 
no  difficulty  exists.  But  in  reference  to  appeals  from  the  supe- 
rior court  and  common  pleas  in  the  city  of  New- York,  if  we 
were  to  regard  the  question  as  a  new  one,  we  confess  we  should 
have  some  hesitation.  Nor  do  we  intend,  by  the  recommenda- 
tion that  this  feature  of  the  act  be  adopted,  to  conclude  our- 
selves from  proposing,  in  our  future  reports,  such  alterations  as 
may  strike  us  as  expedient,  in  respect  to  an  appeal  from  one  or 
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both  of  those  courts.  For  the  preseDt,  we  have  deemed  it  ad- 
visable to  adhere  to' the  provision  of  the  act  passed  in  Decem- 
ber last,  amendinc;  the  judiciary  act,  which  gives  an  appeal 
from  orders  and  decrees  of  those  courts,  in  equity  cases,  and 
from  their  judgments  at  law;  (2  Laws  of  1847,  p.  639,  642, 
sec.  3,  23,)  except,  that  in  respect  to  the  latter,  we  have  omit- 
ted the  provision  restricting  the  right  of  review  to  cases  where 
the  judgment  exceeds  a  thousand  dollars,  exclusive  of  costs. 
.  The  wisdom  of  such  a  limitation  is  not  very  apparent,  and  its 
retention  seems  wholly  unnecessary,  if  not  unjust.  If  no  other 
reason  against  it  were  to  be  found,  it  is  a  sufficient  one,  that  it 
gives  to  a  defendant  in  all  cases  the  right  of  a  review  directly 
by  the  court  of  appeals,  where  the  sum  recovered  exceeds  a 
thousand  dollars,  while  an  unsuccessful  plaintiff,  whose  demand 
may  be  twenty  times  as  great,  must  appeal  to  the  supreme 
court  in  the  first  instance,  unless,  perchance,  the  C09t8  taxed 
against  him  exceed  that  amount  But  this  provision  involves 
a  further  inconsistency.  The  true  theory  of  the  right  of  ap- 
peal would  seem  to  be,  that  it  should  be  enlarged  instead  of 
being  diminished,  in  proportion  to  the  magnitude  of  the  con- 
troversy. This  principle  is,  however,  reversed  by  the  provi- 
sion in  question;  and  where  the  amount  in  controversy  is  very 
great,  the  party  has  but  one  appeal,  while,  where  it  is  small,  he 
has  two  ;  first,  to  the  supreme  court,  and  then  to  the  court  of 
appeals. 

2.  By  the  second  subdivision  of  the  section  under  conside- 
ration, we  propose,  that  no  appeal  to  the  court  of  appeals  shall 
be  allowed,  in  actions  originally  commenced  before  justices  of 
the  peace,  or  in  the  justices'  courts  existing  in  several  of  the 
cities  of  the  state.  This  provision  might  safely  be  defended, 
upon  the  principle,  that  in  cases  involving  amounts  as  small  as 
constitute  the  utmost  extent  of  a  recovery  in  those  courts,  the 
spirit  of  litigation  should  be  discouraged,  as  rendering  the 
remedy  worse  than  the  disease.  The  experience  and  observa- 
tion of  those  who  are  familiar  with  the  business  of  the  court 
of  errors,  as  well  as  with  that  of  the  court  of  appeals,  will  at- 
test, that  this  class  of  litigation  In  those  courts,  has  operated 
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the  best  interests  of  the  public.  And  we  do  not  hesitate  to 
affirm,  that  the  extent  of  evil  it  has  produced  has  been  incalcu- 
lably greater  than  any  possible  amount  of  good  which  can  re- 
sult from  its  continuance.  A  proper  degree  of  weight  should, 
undoubtedly,  be  conceded  to  the  argument,  that  the  question  of 
right  and  not  of  mere  expediency,  should  be  the  test.  But  at 
the  same  time,  much  is  due  to  the  consideration,  that  the  ruin- 
ous consequences  of  fomenting  and  encouraging  a  litigation, 
not  adapted  to  bear  the  burdens  it  involves,  should  be  seri- 
ously regarded. 

It  is  a  portion  of  our  plan,  that  in  do  case  should  there  be 
more  than  two  appeals.  There  may  then,  in  every  case,  be 
an  examination  of  the  questions  by  three  courts ;  thus  fur- 
nishing as  strong  an  assurance  of  eventual  justice,  as  the  imper- 
fect character  of  human  institutions  will  admit.  For  example, 
the  judgment  of  a  justice  may  be  first  reviewed  by  a  county 
court,  and  from  the  judgment  on  review,  an  appeal  to  "the  su- 
preme court  may  be  had.  The  judgment  of  a  county  court, 
or  of  a  mayor's  or  recorder's  court,  may  be  in  the  first  instance 
reviewed  by  the  supreme  court,  and  then  by  the  court  of  ap- 
peals; and  that  of  the  supreme  court,  (which,  in  every  instance, 
must  be  first  given  at  a  special  term  or  circuit,  by  a  single 
judge,)  may  be  primarily  reviewed  by  the  full  court  at  a  gene- 
ral term,  and  then  by  the  court  of  appeals. 

la  this  respect,  therefore,  a  perfect  uniformity  exists 
throughout  the  whole  state,  with  the  exception  of  the  city  of 
New- York,  where,  from  the  peculiar  character  of  the  local  ju- 
diciary, a  different  result  must  follow,  but  one  which  is  not  of 
sufficient  importance  to  justify  a  departure  from  the  principle 
of  the  section  under  consideration.  We  refer  to  the  fact,  that, 
in  that  city,  there  can  be  but  one  appeal,  where  the  action  is 
originally  commenced  in  the  marine  court,  or  in  an  assistant 
justices'  court.  By  the  existing  statutes,  as  well  as  by  the 
subsequent  proposed  provisions  of  this  act,  the  appeal  in  these 
cases  must  be  to  the  superior  court.     In  this  particular  in- 
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stance,  we  are  compelled  to  admit  that  there  is  an  apparent 
want  of  uniformity  in  the  principle  of  appeal,  as  embodied  in 
the  proposed  act;  but  it  is  one  which  results,  as  has  been  al- 
ready remarked,  from  the  peculiar  character  of  the  local  courts 
in  New- York,  and  which  should  not  constitute  an  exception  to 
the  general  rule,  that  a  justices'  judgment  should  not  be  re- 
viewed by  the  court  of  appeals.  There  is  but  one.way  in  which 
it  can  be  obviated;  and  that  is,  by  withholding  the  right  of  ap- 
peal to  the  court  of  appeals  in  the  first  instance,  from  the  judg- 
ments of  either  the  superior  court  or  common  pleas  in  New- 
York,  leaving  its  judgments  to  be  first  reviewed  by  the  supreme 
court,  and  by  conferring  upon  the  court,  thus  excepted,  the 
right  to  review  the  judgments  of  the  local  justices'  courts.  For 
the  reasons  already  stated,  however,  we  have  not  felt  called 
upon,  at  present,  to  recommend  a  change  of  the  policy  adopted 
by  the  last  legislature,  as  to  the  review  of  the  judgments  of  the 
superior  court  or  common  pleas,  directly  by  the  court  of  ap- 
peals. In  retaining  it  as  it  now  stands,  with  the  incidents  ne- 
cessarily connected  with  it,  as  proposed  in  this  act,  we  are  fully 
persuaded  that  no  injustice  can  result,  and  that  no  well  found- 
ed complaint  will  be  made.  Should  it  be  found  in  practice  to 
be  inconvenient,  we  shall,  in  our  future  report  upon  the  com- 
plete organization  of  th»  judiciary,  propose  such  change  as  sbi^U 
be  deemed  necessary  or  advisable. 

§  12.  The  court  of  appeals  may  reverse,  affirm,  or 
modify  the  judgment  or  order  appealed  from;  and  its 
judgment  shall  be  remitted  to  the  court  below,  to  be  en- 
forced according  to  law. 

The  same,  in  substance,  as  provided  in  the  judiciary  act  of 
1847.     (1  Laws  of  1847,  p.  321 ,  sec.  10.) 

§  13.  There  shall  be  six  general  tenns,  in  each  year 
to  commence  pn  the  first  Tuesday  of  January,  March 
May,  July,  September  and  November,  and  to  continue 
until  the  fourth  Saturday  thereafter,  inclusive,  unless  all 
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the  causes  ready  for  hearing  be  sooner  heard.  They 
may,  however,  be  continued  as  much  longer  as  the  court 
shall  deem  necessary.  Additional  terms  may  also  be 
held,  by  order  of  the  court. 

This  provision  is  intended  as  a  substitute  for  so  much  of  the 
ninth  section  of  the  judiciary  act,  (1  Laws  of  1847,  p.  321,)  as 
provides  for  at  least  four  terms  of  the  court  of  appeals  in  each 
year,  at  such  times  as  the  court  shall  appoint,  and  to  be  con- 
tinued as  long  as  it  shall  deem  necessary. 

It  is  not  intended,  at  present,  to  interfere  with  the  power  of 
the  court  to  fix  the  places  of  holding  the  terms,  (as  regulated 
by  the  section  just  referred  to,)  and  which  are  required  to  be 
so  arranged,  as  that  there  shall  be  a  term  once  in  every  two 
years  in  each  of  the  judicial  districts.  We  shall  hereafter  make 
such  recommendation  on  this  subject,  as  may  be  deemed  advi- 
sable. 

§  14.  The  concurrence  of  five  judges  shall  be  neces- 
sary, to  pronounce  a  judgment. .  If  five  do  not  concur, 
the  appeal  shall  be  reheard. 

By  the  sixth  section  of  the  judiciary  act,  (1  Laws  0/^1847, 
p.  321,  sec.  6,)  &x  judges  of  the  court  of  appeals  constitute  a 
quorum,  and  four,  therefore,  may  pronounce  a  judgment. 

By  the  present  practice,  upon  an  equal  division  of  the^court, 
the  judgment  below  is  aflSrmed.  But  it  is  well  settled,  that 
such  an  affirmance  merely  determines  the  particular  case,  and 
leaves  the  questions  involved  in  it,  open  for  consideration  in 
any  future  case  in  which  they  may  arise.  (Biidge  v.  Johnson^ 
6  Wend.  342;  The  PiapU  v.  The  Mayor  and  Mdermen  of  the 
City  ofJfeW'York,  25  Wend.  262.)  Besides,  as  was  decided 
by  the  court  of  errors,  in  the  case  last  cited,  and  by  the  supreme 
court  of  the  United  States,  in  Martin  v.  Hunier^s  Lesseey  1 
Wheat.  355,  a  rehearing  in  such  case,  cannot,  in  the  absence  of 
statutory  authority,  be  allowed. 
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Wbatever  may  be  the  policy  of  such  a  rule,  in  courts  whose 
judgments  may  be  reviewed,  the  principle  that  a  judgment  of  a 
court  of  last  resort,  rendered  by  a  tie  vote,  should  determine 
the  rights  of  parties,  while,  it  is  conceded,  it  does  not  settle 
the  principles  on  which  those  rights  depend  ;  nay,  while,  at  the 
very  next  term,  those  princiiiles  may  be  differently  settled, — 
strikes  us  as  incompatible  with  a  sound  administration  of  jus- 
tice. The  rule  is,  itself,  a  technical  one,  merely.  It  is,  in  ef- 
fect, but  saying,  that,  because  on  the  first  hearing,  a  party  fails 
to  obtain  a  reversal,  his  rights  are  to  be  forever  concluded;  and 
its  application  is  universal,  whether  property,  liberty  or  life  be 
affected  by  the  judgment.  No  one,  it  seems  to  u?,  can  hesitate 
to  admits  that  it  is  wiser  to  say,  in  such  a  case,  that  the  cause 
should  be  reheard  ;  so  that  with  the  determination  of  the  indi- 
vidual case,  the  principle  which  is  to  govern  in  future,  should 
be  established. 


TITLE  III. 

Of  the  Supreme  Court,  Circuit  Courts  and  Courts  of  Oyer 

and  Terminer. 

Section  15.  Ezlvting  statutory  provisions,  as  to  terms  and  business  of  the  court,  re 
pealed ;  and  order  of  the  court  fixing  the  terms,  fee.,  abrogated. 

16.  General  terms  prescribed. 

17.  Concurrence  of  a  m^ority  of  Judges,  necessary  to  give  judgment. 

18.  Special  terms,  circuit  courts,  and  courts  of  oyer  and  terminer  prescribed. 

19.  The  same  to  be  held  together. 

20.  Duration  of  special  term. 

21.  Duration  of  the  circuit  court. 

22.  Duration  of  the  court  of  oyer  and  terminer. 

23.  Times  and  places  of  general  and  special  terms,  circuit  courts,  and  courts 

of  oyer  and  termioer,  how  designated,  and  by  whom  to  be  held. 

24.  Extraordinary  general  terms,  circuit  courts  and  courts  of  oyer  and  ter- 

miner, how  appointed. 

25.  Places  of  holding  the  courts. 

26.  Publication  of  apppointmcnt  thereof. 

27.  Designation  of  the  Judges  therefor. 

28.  When  other  Judges  may  hold  the  courta. 

29.  Certificate  of  business  at  term  and  circuit,  to  be  transmitted  to  the  go- 

vernor. 

30.  Duty  of  the  Judges,  as  to  business  out  of  court. 

31.  Rooms,  lUel,  &c.,  how  to  be  furnished. 

This  title  has  for  its  object,  a  new  arrangement  of  the  mode 
of  transacting  the  business  of  the  supreme  court  and  its  vari- 
ous branches.  In  this  respect,  a  change  in  the  present  ma- 
chinery of  the  court  has  been  called  for  by  the  whole  slate  ; 
and  after  fully  considering  every  suggestion  as  to  the  best  mode 
of  accomplishing  the  object,  we  feel  great  confidence  in  sub- 
mitting to  the  legislature  the  provisions  of  this  title. 

As  the  supreme  court  is  organized  by  the  judiciary  act,  its 
business  is  distributed  among  general  and  special  terms  and 
circuits.  With  the  latter,  are  connected  the  courts  of  oyer  and 
terminer,  which  must  be  held  at  the  same  time  and  be  pre- 
sided over  by  the  same  judge.  The  general  terms  are  required 
to  be  hehl  in  every  county  having  a  population  exceeding  forty 
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thousaod,  at  least  once  a  year,  and  in  every  other  county,  ex- 
cept Hamilton,  as  often  as  once  in  two  yearsj  and  must  be  so 
arranged,  that  at  least  one  term  shall  be  held  annually  in  each 
county,  or  in  a  county  adjoining.  At  least  two  special  terms  are 
required  to  be  held,  annually,  in  each  county,  except  Hamilton; 
in  addition  to  which,  a  special  term  may  be  held  w^ith  each 
circuit.  At  least  four  circuits  are  required  to  be  held,  an- 
Dually,  in  the  city  and  county  of  New- York,  and  two  in  every 
other  county,  except  Hamilton.  The  times  and  places  of  hold- 
ing the  circuits  and  courts  of  oyer  and  terminer,  and  the 
judges  by  whom  they  are  to  be  held,  are  required  to  be  desig- 
nated by  an  order  of  the  whole  court,  every  two  years;  except 
that  the  first,  which  was  made  in  July  last,  is  to  continue 
until  the  end  of  the  year  1849.  In  respect  to  the  designation 
of  the  judges,  it  is  provided  that  each  shall,  during  his  term  of 
office,  be  employed  in  holding  the  general  and  special  terms, 
circuits  and  courts  of  oyer  and  terminer,  in  each  district,  in 
proportion,  as  near  as  possible,  to  the  business  of  the  courts 
in  the  several  districts,  or  in  at  least  as  many  districts,  as  he 
shall  have  years  to  serve  from  the  commencement  of  his  term; 
and  their  duties  are  required  to  be  so  assigned,  that  each  shall 
bold  as  equal  a  proportion  as  possible,  of  those  terms  and 
courts.     (1  Laws  of  1847,  p.  325,  327,  sfc,  19,  24.) 

In  obedience  to  these  requirements,  a  convention  of  the 
wh^le  court  was  held  in  July  last,  at  which  an  order  was  made 
prescribing  the  times  and  places  of  holding  the  general  and 
special  terms,  circuit  courts  and  courts  of  oyer  and  terminer, 
during  the  residue  of  the  year  1847,  and  the  years  1848  and 
1849,  and  assigning  t^ie  business  and  duties  thereof  to  the  se- 
veral judges,  as  stated  in  a  schedule  appended  to  the  new  rules. 
A  mere  glance  at  its  contents,  will  abundantly  show  the  confu- 
sion into  which  the  court  has  been  thrown,  and  the  inefficiency 
to  which  it  must  be  ultimately  reduced,  if  the  existing  arrange- 
ment of  its  functions  be  allowed  longer  to  continue.  While 
some  weight  is  due  to  the  argument  upon  which  it  is  found- 
ed,— that  by  scattering  the  judges  around  the  state,  the  possi- 
ble injurious  consequences  of  local  prejudices  or  attachments 
may  be  obviated, — this  consideration  sinks  into  insignificance 
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"when  compared  with  the  inconvenience,  to  which|  in  other  and 
more  important  respects,  it  has  given  rise.  The  waste  of  time, 
on  the  part  of  the  judges,  in  travelling  about  the  state,  if  there 
-were  no  other  answer  to  it,  would  of  itself  be  conclusive.  But 
those  who  have  been  witnesses  of  the  want  of  uniformity  in  the 
proceedings  of  the  court, — of  the  hasty  manner  in  which  cases 
must  necessarily  be  considered  by  judges,  who  attend  at  a  dis- 
tance from  home,  to  hear  them,  and  separate  at  the  adjournment 
of  the  court,  not  to  return, — ^and  above  all,  the  natural  embar- 
rassment of  both  the  bench  and  the  bar,  arising  from  a  want  of 
familiarity  with  each  others'  habits  of  thought  and  character  of 
min  I,  Will  readily  attest  that  higher  considerations  of  policy 
demand  a  change. 

The  present  title  proposes  to  effect  this  object,  by  establish- 
ing six  general  terms  annually  in  each  judicial  distiict ;  by 
throwing  together  the  special  terms,  circuit  courts  and  courts 
of  oyer  and  terminer,  and  alloting  a  sufficient  number  to  each 
county,  based,  in  part,  upon  its  population;  and  by  providing 
for  their  continuance  for  a  specified  time,  for  the  transac- 
tion of  their  business,  and  for  a  longer  period,  if  neceaaary. 
The  designation  of  the  times  and  places  of  holding  the 
courts,  and  of  the  judges  by  whom  they  are  to  be  held,  is 
proposed  to  be  given  to  the  governor,  as  being,  from  his  rela- 
tion to  (he  whole  state,  the  most  fitting  depositary  of  that  power. 
And  in  designating  the  judges,  the  governor  is  required'  to  do 
so,  in  such  a  manner  as  that  not  more  than  one  half,  nor  less 
than  one  fourth  of  the  courts  to  which  each  judge  shall  be 
assigned,  shall  be  out  of  the  district  for  which  he  was  elected  ;  ' 
and  that  at  least  one  of  the  judges,  who  shall  hold  a  general 
term,  shall  sit  at  the  next  succeeding  term,  and  shall  deliver 
the  judgments  agreed  upon,  in  cases  held  under  advisement| 
from  the  preceding  term. 

These  are  the  general  and  prominent  subjects  embraced  in 
this  title;  but  there  are  others  of  mmor  importance,  though 
necessary,  which  sufficiently  explain  themselves. 

§  15.  All  BtatuteS)  now  in  force,  providing  for  the  de- 
signation of  the  times  and  places  of  holding  the  general 


and  special  terms  of  the  supreme  court,  and  the  circuit 
courts  and  courts  of  oyer  and  terminer,  and  of  the  judges 
who  shall  hold  the  same,  arc  repealed,  from  and  after 
the  first  day  of  July  next ;  and  the  order  of  the  su- 
preme court,  adopted  July  14,  1847,  prescribing  the 
times  and  places  of  holding  the  general  and  special 
terms  of  the  court,  and  the  circuit  courts  and  courts  of 
oyer  and  terminer,  during  the  residue  of  the  year  1847, 
and  for  the  years  1848  and  1849,  and  assigning  the  busi- 
ness and  duties  thereof  to  the  several  judges  of  the  court, 
is,  from  and  after  the  first  day  ot  July  next,  abrogated  ] 
and  the  provisions  of  this  title  are  substituted  in  place 
thereof 

§  16  Six  general  terms  of  the  supreme  court  shall  be 
held  annually  in  each  judicial  district,  and  be  continued 
at  least  fifteen  days,  unless  sooner  adjourned  for  want 
of  business.  They  may,  however,  be  continued  as  much 
longer  as  the  court  shall  deem  necessary. 

§  17.  The  concurrence  of  a  majority  of  the  judges 
holding  a  general  U  rm,  shall  be  necessary  to  pronounce 
a  judgment.  If  a  majority  do  not  concur,  the  case  shall 
be  reheard. 

It  will  be  sf  en,  when  we  come  to  the  subject  of  appeals,  that 
the  business  f  the  general  terms  is  to  review  the  judgments 
given  at  the  special  terms  ahd  circuits,  and  the  reports  of  re* 
ferees.  The  general  terms,  therefore,  are  in  the  nature  of  courts 
of  appeal.  It  may,  and  not  unfrequently  will  happen,  that 
the  judge  who  rendered  the  judgment  at  the  special  term  or 
circuit,  will  sit  at  the  general  term  ;  and  if  he  do,  he  will,  of 
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course,  have  a  voice  in  the  decision  of  the  cause.  If  four  judges 
hold  the  general  term,  a  tie  vote  will  decide  the  cause,  of  which' 
the  vote  of  the  judge  whose  judgment  is  reviewed,  may  be  one. 
This  should  not  be  allowed.  The  inconvenience  of  a  rehear- 
ing is  far  less  than  the  injustice  of  a  judgment,  depending  upon 
the  mere  technical  rule,  that  if  the  party  holding  the  affirmative 
fail  in  obtaining  a  majority,  his  case  is  determined,  while  bis 
rights  remain  undecided.  This  we  think  objectionable,  for 
the  reasons  stated  in  the  note  to  section  14,  (p.  24,  35,)  in  re- 
spect to  a  judgment  of  the  court  of  appeals. 

§  18.  The  number  of  special  terms,  circuit  courts  and 
courts  of  oyer  and  terminer,  annually,  in  the  several 
counties,  shall  be  as  follows: 

Eleven^  In  the  city  and  county  of  New-Yoik. 

Six,  In  the  counties  of  Albany,  Erie,  Kings,  Monroe 
and  Oneida, 

Five^  In  the  counties  of  Jefferson,  Onondaga,  Rens- 
selaer and  St.  Lawrence. 

Four^  In  the  counties  of  Allegany,  Cayuga,  Chautau- 
que,  Chenango,  Columbia,  Delaware,  Dutchess,  Herki- 
mer, Madison,  Niagara,  Ontario,  Orange,  Oswego,  Ot- 
sego, Saratoga,  Steuben,  Suffolk,  Tompkins,  Ulster, 
Washington,  Wayne  and  Westchester. 

Three,  In  the  counties  of  Broome,  Cattaraugus,  Che- 
mung, Clinton,  Cortland,  Essex,  Franklin,  Fulton  with 
Hamilton,  Genesee,  Greene,  Lewis,  Livingston,  Mont- 
gomery, Orleans,  Putnam,  Queens,  Richmond,  Rock- 
land, Schenectady,  Schoharie,  Seneca,  Sullivan,  Tioga, 
Warren,  Wyoming  and  Yates, 
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The  proposed  large  increase  of  circuits  and  terms,  may  strike 
the  mind,  at  first  yiew,  as  imposing  too  heavy  a  burthen  upon 
the  judges,  especially  in  traveliDg.  But,  when  it  is  observed, 
that  the  la^  of  1847  requires  at  least  two  special  terms,  in  ad- 
dition to  the  circuits,  to  be  held  in  each  county,  and  that  it  is 
proposed  to  unite  the  circuit  courts  and  special  terms,  both 
being  held  at  the  same  time  and  place  in  each  county,  and  to 
diminish  the  aggregate  number,  it  will  be  apparent  that  such  an 
apprehension  is  unfounded. 

The  arrangement  of  the  special  terms,  circuits  and  courts  of 
oyer  and  terminer,  which,  (as  has  been  stated  in  the  preliminary 
note  to  this  title,)  have,  for  the  sake  of  greater  convenience, 
been  classed  together,  is,  with  the  exception  of  the  city  of 
New-York,  based  mainly  upon  the  population  of  the  several 
counties  of  the  state.  To  the  city  of  New- York,  ihis  section 
proposes  to  assign  eleven  of  these  courts,  annually,  as  being  ne- 
cessary to  the  efficient  despatch  of  business  in  that  city,  which 
composes  the  first  judicial  district.  It  assigns  three  special 
terms,  circuits  and  courts  of  oyer  and  terminer,  annually,  to 
every  county,  the  population  of  which  exceeds  33,000  ;  four^ 
for  over  that  number,  and  not  more  than  52,000;  five^  for  over 
62,000,  and  not  more  than  70,000 ;  and  fix,  for  more  than 
70,000;  varying  these  proportions,  in  some  slight  degree,  ac- 
cording to  the  amount  of  business,  which  is  of  course  greater 
in  counties  containing  a  commercial  or  manufacturing  popula- 
tion, than  among  those  devoted  to  agricultural  pursuits.  The 
facts  upon  which  this  apportionment  is  based,  will  be  seen  by 
reference  to  the  appendix,  containing,  in  tabular  form,  the  sta- 
tistics of  the  existing  and  proposed  arrangements  of  the  terms 
and  circuits. 

An  inspection  of  the  table  will  show,  that  so  far,from  over- 
loading the  justices  of  the  supreme  court  with  business,  on  a 
fair  estimate  of  the  average  duration  of  the  circuits  and  terms, 
less  than  two-fifths  of  the  time  of  each  judge  will  be  occupied 
in  actual  court  duties;  and  there  is  a  great  probability,  that  an 
abatement  from  that  estimate  will  be  the  practical  result. 
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By  this  table  it  appears  that  the  present  number  of  courts 
for  the  trial  of  issues  of  fact,  in  ordinary  civil  actions,  (exclu- 
ding the  city  courts  and  the  appellate  or  general  terms  of  the 
supreme  court,)  are  as  follows  : 

Circuits,  as  ordered  for  the  year  1848,  126 

Special  terms,  145 

County  courts,  requiring  the  attendance  of  jurors,  203 

Aggregate  number  of  trial  courts,  474 

Proposed  number  of  courts  for  the  trial  of  the  same  issues,    227 
Aggregate  number  of  circuits  and  special  terms,  as  now 
organized,  each  requiring  the  travel  and  attendance  of 
a  supreme  court  judge,  271 

By  the  existing  law,  each  county  court  has  several  terms  a 
year,  part  of  which  are  jury  terms,  and  part,  law  terms.  The 
number  of  these  terms  we  propose  to  fix;  but  we  dispense  with 
the  attendance  of  gran  J  and  petit  jurors  in  the  sessions,  (except 
in  the  city  of  New- York,)  unless  the  board  of  supervisors  shall 
require  it. 

It  is  estimated  that  the  business  of  the  general  terms  will  be 
done  in  two  weeks  each,  on  an  average,  (except  in  the  city  of 
New- York,  for  which  three  weeks  are  allowed,)  making  102 
weeks. 

Three  judges  102  weeks,  (the  present  system  requires  the 
same  amount  of  business  and  therefore  the  same  amount 
of  service  in  general  term,)  306 

It  is  estimated  that  the  circuits  will  average  one  week 
each,  (except  in  the  city  of  New- York,  for  which  three 
weeks  are  allowed,)  244 

(The  present  system  has  an  aggregate  of  circuits  and  spe- 
cial terms,  of  271.) 

Total  court  service,  540w'ks 

This  number  divided  by  28,  (the  number  of  judges  to  hold  the 
courts,)  shows  less  than  20  weeks  court  service  to  each  judge. 

It  is' confidently  believed,  that  the  business  of  the  courts  may 
all  be  done  within  these  periods,  as  soon  as  the  present  accu- 
mulation of  business  has  been  disposed  of. 
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An  increase  of  one  half  of  the  time  above  estimated  for  cir- 
cuits, will  adil  four  weeks  only,  of  court  service,  to  each  judge. 

§  19.  Special  terms,  circuit  courts,  and  courts  of  oyer 
and  terminer,  shall  be  held  at  the  same  places,  and  com- 
menced on  the  same  day. 

§  20.  The  special  term  shall  continue  until  the  ad- 
journment of  the  circuit  court  j  and  the  judge  may  con- 
tinue it  longer,  or  adjourn  it  to  any  other  time  or  place, 
within  the  county. 

§  21.  The  circuit  court  shall  continue  at  least  twelve 
days,  unless  sooner  adjourned  for  want  of  businesji.  It 
may,  however,  be  continued  as  much  longer  as  the  court 
shall  deem  necessary, 

§  22.  The  court  of  oyer  and  terminer  may  continue, 
long  as  the  court  shall  deem  necessary. 

§  23.  The  governor  shall,  on  or  before  the  first  day  of 
May  next,  by  appointment  in  writing,  designate  the 
times  and  places  of  holding  the  general  and  special 
terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
and  the  judges  by  whom  they  shall  be  held  3  which 
ai^iiitment  shall  take  effect  on  the  first  day  of  July, 
Uiereafler,  and  shall  continue  until  the  thirty-first  day  of 
Dacember,  1849.  He  shall,  in  like  manner,  at  least  one 
month  before  the  expiration  of  that  time,  appoint  the 
times  and  places  of  holding  those  courts,  fjr  two  years, 
commencing  en  the  first  day  of  January,  1850,  and  so  on^ 
for  every  two  succeeding  years. 

[r.  fc  F.]  3 
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§  24.  The  governor  may  also  appoint  extraordinary 
general  terms,  circuit  courts,  and  courts  of  oyer  and  ter- 
miner, whenever,  in  his  judgment,  the  public  good  shall 
require  it. 

§  25.  The  places  appointed  within  the  several  coun- 
ties, for  holding  the  general  and  special  terms,  circuit 
courts,  and  courts  of  oyer  and  terminer,  shall  be  those 
designated  by  statute  for  holding  county  or  circuit  courts. 
If  a  room  for  holding  the  court  in  such  place  shall  not  be 
[Mrovided  by  the  supervisors,  it  may  be  held  in  any  room 
provided  for  that  purpose,  by  the^sheriff,  as  prescribed 
by  section  31. 

§  26.  Every  appointment,  so  made,  shall  be  immediate- 
ly transmitted  to  the  secretary  of  state,  who  shall  cause 
it  to  be  published  in  the  newspaper,  printed^at  Albany, 
in  which  legal  notices  arc  required  to  be  inserted,  at 
least  once  in  each  week,  for  three  weeks,  before  the 
holding  of  any  court  in  pursuance  thereof.  The  ex- 
pense of  the  publication  shall  be  paid  out  of  the  treasu- 
ry of  the  state. 

§  27.  The  designation  of  judges  to  hold  the  courts, 
shall  be  such,  as  that  not  more  than  one-half,  nor  less 
than  one-fourth  of  Uic  courts  to  which  each  shall  be  afl- 
signedy  shall  be  held  out  of  the  district  within  which  he 
was  elected  j  and  so  that,  of  the  judges  who  shall  hold 
Qp  general  term,  one,  at  least,  shall  sit  at  the  next  sue- 
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eeeding  general  term,  and  shall  deliver  the  judgments  of 
the  jadges  who  held  the  preceding  term,  in  causes  there 
argued  and  held  under  advisement. 

The  arrangement  in  this  section  is  such  as  essentially  to 
modify  the  provisions  of  the  judiciary  act.  By  that  act  it 
seems  to  be  intended,  that  each  judge  shall  perambulate  the 
state  and  perform  an  equal  share  of  the  duties  of  each  judicial 
district.  Very  earnest  remonstrances  against  the  continuance 
of  this  rule  have  been  made,  as  being  less  convenient  to 
the  public,  and  very  onerous  to  the  judges.  Under  the 
section  here  proposed,  a  considerable  interchange  among  the 
judges  is  secured.  The  inequality  caused  by  the  large  number 
of  circuits  in  some  districts,  and  by  the  business  of  the  com- 
mercial cities  in  others,  may  be  equalized  among  the«judgeS) 
while  at  the  same  time  the  terms  and  circuits  may  be  so  ar- 
ranged, if  desirable,  as  that  the  business  of  every  judge  may  be 
confined  to  his  own  and  an  adjoining  distiict.  Or,  on  the  other 
hand,  if  experience  shall  demonstrate  that  a  greater  and  more 
distant  interchange  is  desirable,  the  governor  may  make  the 
designations  accordingly. 

The  reason  for  conferring  upon  the  governor  the  power  to 
make  the  designations,  is  founded  upon  the  peculiar  structure 
of  the  supreme  couit.  The  judges  are  elected  by  districts, 
though  the  object  of  the  constitution  plainly  is,  that  they  shall 
compose  one  court.  The  judges  are,  as  far  as  the  proper  per- 
formanee  of  their  duties  will  allow,  to  be  divested  of  a  local 
character;  and  to  effect  this  object,  the  exercise  of  some  gener- 
al superintending  power  over  the  arrangement  of  the  courts  and 
the  designation  of  the  judges  to  hold  them  is  necessary.  We 
have  before  said,  that  the  governor  is,  in  our  judgment,  ibe 
most  fitting  depositary  ot  this  power.  He  is  so,  because^  of 
his  opportunities  of  being  correctly  informed  as  to  the  wants 
of  every  portion  of  the  state  in  this  particular,  and  because, 
as  the  chief  executive  oflScer  of  the  state,  he  can  be  more  con- 
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veniently  tban  any  other,  entrusted  with  the  discretion  propos* 
ed  to  be  vested  in  him. 

§  28.  In  case  of  the  inability,  for  any  cause,  of  a 
judge  assigned  for  that  purpose,  to  hold  a  special  term 
or  circuit  court,  or  sit  at  a  general  term,  or  preside  at  a 
court  of  oyer  and  terminer,  any  other  judge  may  do  so. 

§  29.  Within  ten  days  after  the  expiration  of  every 
term  and  circuit  court,  the  clerk  shall  certify  to  the 
governor,  the  number  of  actions  on  the  calendar,  the 
number  tried  or  heard,  the  number  decided,  the  num- 
ber retnaining  undisposd  of,  and  the  duration  of  the  term 
or  circuit. 

§  30.  The  judges  shall,  at  all  reasonable  times,  when 
not  engaged  in  holding  court,  transact  such  other  busi- 
ness as  may  be  done  out  of  court.  One  of  the  judges 
elected  in  the  first  judicial  district,  to  be  designated 
from  time  to  time,  among  themselves,  shall  attend  for 
that  purpose,  at  the  city-hall  in  the  city  of  New- York, 
on  every  judicial  day,  from  ten  o'clock  in  the  forenoon 
until  three  o'clock  in  the  afternoon,  and  longer,  if  the 
business  require  it ;  and  every  proceeding  commenced 
before  one  of  those  judges,  may  be  continued  before 
another,  with  the  same  effect  as  if  commenced  before 
him. 

§  31.  The  supervisors  of  the  several  counties  shall 
provide  the  courts  appointed  to  be  held  therein,  with 
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rooms,  attendants,  fuel,  lights  and  stationery,  suitable 
and  safficient  for  the  transaction  of  their  business.  If 
the  supervisors  neglect,  the  court  may  order  the  sheriff 
to  do  so  J  and  the  expense  incurred  by  him  in  carrying 
the  order  into  effect,  when  certified  by  the  court,  shall 
be  a  county  charge. 


TITLE  IV. 

Of  tlie  County  Courts. 

BxcTiON  32.  Repeal  of  existing  sUtnteSy  defining  theijr  juriidietian. 

33.  Their  juritdlction. 

34.  Oeneral  terms;  and  limes  of  transacting  busineis. 

35.  Issues  of  fact,  how  to  be  tried. 

36.  Jury,  how  summoned. 

37.  Proceedings  on  trial  by  jury. 

38.  Juries  in  county  courts  dispensed  with,  and  in  general  sessions  provided 

for. 

§  32.  All  statutes  now  in  force,  conferring  or  defining 
the  jurisdiction  of  the  county  courts,  are  repealed  j  and 
those  courts  shall  have  no  other  jurisdiction  than  that  pro- 
vided in  the  next  section.  But  the  repeal  contained  in 
this  section  shall  not  affect  any  proceedings,  now  pending 
in  those  courts 

§  33.  The  county  courts  shall  have  jurisdiction,  in  the 
f<dlowing  actions  and  proceedings : 

1.  The  exclusive  power  to  review  a  judgment  ren- 
dered in  a  civil  action  within  their  respective  counfeied, 
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by  a  court  of  a  justice  of  the  peaee,  or  by  the  justicM* 
courts  in  the  cities  of  Albany,  Troy  and  Hud  on,  re- 
spectively ; 

2.  For  the  foreclosure  or  satisfaction  of  a  mortgage, 
and  the  sale  of  mortgaged  premises,  within  the  county ; 

3.  For  the  partition  of  real  property,  within  the  coun- 
ty 5 

4.  For  the  admeasurement  of  dower  in  real  property, 
within  the  county  ; 

5.  For  the  sale  of  the  real  property  of  an  infant,  when 
the  property  is  situated,  and  the  infant  resides,  within  the 
county ; 

6.  For  the  care  and  custody  of  the  person  and  estate 
of  a  person  of  unsound  mind,  or  an  habitual  drunkard, 
residing  within  the  county; 

7.  For  the  mortgage  or  sale,  on  the  application  of  a 
religious  corporation,  of  its  real  property  within  the 
county,  and  the  appropriation  of  the  proceeds  thereof; 

8.  In  cases,  in  which  jurisdiction  was  vested  by  the 
Revised  Statutes,  in  the  late  courts  of  common  pleas, 
under  the  provisions  relating  to  attachments  against  ab- 
sconding, concealed  or  non-resident  debtors,  to  volunta- 
ry assignments,  made  pursuant  to  the  application  of  an 
insolvent  and  his  creditors,  and  to  voluntary  assign- 
ments by  persons  imprisoned  on  execution  in  civil  cases; 

9.  In  proceedings  for  the  remission  of  fines  and  for- 
fioited  recognizances. 
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Tbe  most  important  feature  of  ibis  title  is  embraced  in  these 
two  sections,  and  relates  to  the  powers  to  be  conferred  upon 
the  county  courts.  On  this  subject,  a  question  of  great  impor- 
tance has  arisen,  as  to  the  nature  and  extent  of  their  jurisdic- 
tion, as  defined  by  the  judiciary  act,  and  as  intended  to  be  con- 
ferred by  the  constitutioD.  From  the  tenor  of  the  constitutional 
provisions  relating  to  the  county  courts,  and  from  the  ample 
judicial  force  provided  for  the  trial  of  issues  in  the  supreme 
court,  it  has,  we  beliete,  been  generally  understood  that  it  did 
not  contemplate,  that  jurisdiction  in  ordinary  civil  actions  would 
be  vested  in  the  county  court.  The  judiciary  act,  however, 
gives  a  different  construction  to  that  instrument,  and  invests 
the  county  court  with  powers  and  jurisdiction  similar  to  those 
of  the  old  common  pleas. 

The  peculiar  circumstances  under  which  that  act  became  a 
law,  afford  reasonable  ground  for  considering  any  constitutional 
construction  which  may  be  fcund  characterizing  its  provisions, 
rather  as  the  result  of  impressions  forced  to  a  hasty  result  by 
the  circumstances,  than  as  the  expression  of  any  deliberate 
conviction  or  opinion  of  he  legislature.  It  is  well  known, 
that  the  act  in  question  first  came  ujider  consideration  during 
the  last  few  days  of  the  session,  under  the  great  pressure  of  busi* 
ness  which  always  attends  tltat  period^  and  when  every  member 
felt  the  imperious  necessity  of  immediate  action  upon  the  va* 
rious  provis'ons  of  a  law,  whose  extended  sections  embraced 
the  entire  juiicial  organization  under  the  new^  constitution. 
Pressed  by  the  po^tive  requirements  of  that  instrument,  and 
the  peril  of  absolute  suspension  in  the  administration  of  jus- 
tice, prompt  rather  than  deliberate  action  became  a  matter  of 
necessity. 

Even  if  this  law  had  come  into  existence  under  circumstan- 
ces more  favorable  to  give  it  weight  as  a  legislative  construc- 
tion of  the  constitution,  (till  we  would  feel  ourselves  obliged, 
in  the  proper  discharge  of  our  duty,  to  consider  the  subject 
with  entire  and  unembarrassed  freedom,  and  to  propose  such 
changes  as  we  might  deem  necessary,  either  to  obviate  consti- 
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lutioDal  objections,  or  to  secure  a  cheaprer  and  better  adminis- 
tration of  justice. 

It  is  obvious,  that  in  order  to  secure  the  proper  i'rulU  of  the 
constitution,  it  should  be  carried  into  effect  in  its  own  spirit. 
Its  organization  should  be  administered  by  its  friends,  and  not 
by  its  adversaries.  And  although  those  who  constructed  the 
system,  may  have  failed  to  fence  it  abont  in  a  manner  so  skilful 
and  effectual  as  to  prevent  an  evasion  of  its  intent,  yet  it 
should  be  the  object  of  those,  who  are  charged  with  the  duty 
of  carrying  it  into  operation,  to  follow  its  indications  in  the 
spirit  of  its  framers,  rather  than  to  cast  about  to  find  some  un- 
fenced  outlet  for  escape  from  its  intended  course.  To  those 
who  are  familiar  with  the  proceedings  in  the  recent  consti- 
tutional convention^  who  observed  its  progress,  heard  or  read 
its  debates,  and  appreciated  its  spirit,  there  exists  no  ques- 
tion as  to  the  intent  of  its  prevailing  majority.  They  know 
how  often,  and  with  what  earnestness,  the  friends  of  a  system 
of  common  pleas  courts,  pressed  it  upon  their  attention,  and 
how  often,  over  and  over  again,  it  was  rejected,  in  favor  of 
the  adopted  system  of  thirty-two  supreme  court  judges,  to  try 
all  ordinary  civil  actions. 

It  was  repeatedly  urged,  and  always  sustained  by  the  votes 
of  that  body,  that  the  large  number  of  judges  provided  for  the 
supreme  court,  was  necessary,  because  there  was  to  be  no  other 
tribunal  for  the  trial  of  ordinary  civil  actions ;  and  it  was  con- 
ceded by  the  friends  of  the  system,  on  all  occasions,  that  the 
only  excuse  for  providing  so  large  a  judicial  force,  to  be  sus* 
tained  at  public  expense,  rested  in  the  entire  dispensation  with 
the  court  of  chancery,  as  well  as  with  the  county  courts  of  com- 
mon pleas.  To  this  end,  the  supreme  court  is  organized  with  a 
large  judicial  force,  and  in  such  a  manner,  that  the  judges  may 
be  employed,  in  the  adjudication  of  any  class  of  cases,  equita- 
ble or  legal,  or  in  any  part  of  the  state,  according  to  the  ten- 
dency of  judicial  business. 

The  third  section  of  the  sixth  article  of  the  constitution  con- 
centrates in  the  supreme  court  the  general  jurisdiction  hereto- 
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fore  divided  into  two  great  branches  of  jurisprudence,  and  ad- 
ministered by  vlistinct  tribunals,  known  as  law  and  equity  courts. 
The  constitution  no  longer  recognizes  the  necessity  of  separate 
and  distinct  sytems:  for  although  the  terms,  ^^  law  and  equity'' 
are  used  in  conferring  jurisdiction,  they  may  with  propriety  be 
considered  descriptive,  referring  to  the  existing  condition  of 
things,  rather  than  as  implying  a  separate  existence  in  future. 

By  the  fourteenth  section  of  the  sixth  article,  provision  is 
made  for  a  county  judge  in  each  county. 

The  necessity  of  having  at  all  tiroes,  within  each  county,  a 
judicial  officer,  must  be  obvious  to  those  who  appreciate  the 
extent  and  importance  of  the  judicial  business  always  done  out 
of  court.  The  office  duties  of  surrogate  have  existed  in  every 
county,  and  one  or  more  supreme  court  commissioners  have  ex- 
ercised their  functions  in  most  of  the  counties;  and  when  to 
these  we  add  the  judicial  duties  in  various  special  cases,  here- 
tofore imposed  by  law  on  five  county  judges — other  than  that 
of  holding  courts  of  common  pleas — all  to  be  concentrated  in 
one  officer,  it  would  seen\  as  if  the  object  of  the  provision  of 
the  constitution  for  a  county  judge  is  sufficiently  manifest, 
without  implying  an  intent  to  confer  jurisdiction  for  the  trial 
of  ordinary  actions  between  party  and  party.  The  design  of 
that  instrument,  however,  in  this  respect,  is  not  left  wholly  to 
inference.  It  uses  language  to  define  the  juris.liction  of  coun- 
ty judges,  to  which  it  is  difficult  to  affix  any  rational  intent,  if 
it  be  not  to  prevent  a  departure  from  one  of  its  cherished  ob- 
jects,— that  of  having  a  common  tribunal  for  the  trial  of  all  ci- 
vil actions,  except  those  cognizable  by  a  justice  of  the  peace. 
Its  language  is:  ^^The  county  court  shall  have  such  jurisdiction 
in  cases  arising  in  justices^  courts^  and  in  special  cases ^  as  the 
legislature  shall  prescribe,  htU  shall  have  no  original  civil  juris- 
diction^ except  in  suck  special  cases.^  If  all  the  qualifying 
words  of  this  provision,  restricting  the  jurisdiction,  were  stricken 
out,  it  would  read  thus:  ^'  The  county  court  ^hall  have  such 
jurisdiction  as  the  legislature  may  prescribe."  These  words 
would  place  the  whole  subject  of  the  jurisdiction  at  the  dispo- 
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aal  of  the  legislature/ precisely  where  the  friends  of  a  common 
pleas  system  in  the  conveotion  desircj  it  to  be,  and  sought  in 
Tain  to  place  it.  The  law  of  1847,  however,  construes  it  in 
this  way.  If  this  be  a  just  construction,  what  is  the  purpose 
and  object  of  the  omitted  words,  by  which  the  meaning  is  qua- 
lified and  the  jurisdiction  limited,  to  '*  cases  arising  in  justices' 
courts  and  in  special  eases;"  and  also  of  the  further  prohibitory 
,  language,  "but shall  have  no  original  civil  jurisdiction,  except 
in  such  special  cases?"  Thfse  words  were  inserted  and  adopt- 
ed for  some  purpose.  By  all  rules  of  construction,  they  must 
be  intended  to  have  a  substantial  sense  and  bearing  on  the 
whole  sentence;  and  3  et,  if  ordinary  actions  at  law — ^the  very 
actions  which  were  formerly  designated  as  common  pleas^  and 
from  which  the  court  of  that  title  took  its  name — if  these  com- 
mon pleas  can  be  converted  into  "  special  cases,"  by  being  in- 
cluded in  a  list  of  subjects  of  jurisdiction,  then  the  word.s  last 
above  cited  have  no  meaning,  and  the  provision  would  have 
precisely  the  same  effect  without  as  with  them. 

If  there  could  remain  any  doubt  of  the  true  and  proper  con- 
struction to  be  placed  upon  the  last  cited  article,  there  is  still 
another  provision,  which,  unless  that  instrument  be  declared  in- 
^  consistent  with  itself,  must  appear  irreconcileable  with  the  ex- 
ercise of  common  pleas  jurisdiction  by  the  county  courts.  By 
the  fifth  section  of  the  fourteenth  article,  it  is  provided,  "  that 
on  the  first  Monday  of  July,  one  thousand  eight  hundred  and 
forty- seven,  jurisdiction  of  all  suits  and  proci endings  then  pend- 
ing in  the  supreme  court  and  court  of  chancery,  and  all  suits 
and  proceedings  originally  commenced  and  then  pending  in 
any  court  of  common  pleasy  (except  in  the  city  of  New- York,) 
shall  become  vested  in  the  supreme  court  hereby  established. 
Proceedings  pending  in  courts  of  common  pleas  [andj*  in  suits 

*  The  hiafory  of  th«  teiiteoce  where  the  superfluout  *' eml"  oecnrs,  ii  M  follows:— 
la  tlie  convention,  after  the  oonttitution  bad  been  agreed  to«  and  hail  been  arranged 
in  the  order  of  articlea  and  aections,  as  at  now  ataads,  it  was  read  over  for  the  last 
time,  preparatory  to  Anal  engrossment,  and  several  amendaneots  were  made  and  deft- 
eieoeies  tnpplied.  Among  others,  it  was  'observed,  that  no  provision  was  made  for 
transferring  thejnrisdicdon  of  the  court  of  commoD  pleas  in  causes  pending  in  that 
ecNirt,  on  certiorari  and  appeal  from  justices'  judgments.  A  member  stated  this  omis- 
sion to  the  eonventioD,  and  offered  an  amendment  to  supply  it,  which  was  adopted 
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originally  commenced  in  justices'  courts,  shall  be  transferred  to 
the  county  courts  provided  for  by  this  constitution,  in  such 
manner  and  form,  and  under  such  regulation  as  shall  be  provi- 
ded by  law." 

The  obvious  transfer,  by  this  section,  of  all  the  business  of 
the  county  courts,  (except  cases  on  certiorari  and  appeal  from 
justices'  courts,)  to  the  supreme  court,  is  inconsistent  with  the 
SMpposition  that  the  constitution  intended  to  allow  to  the  county 
eourt,  jurisdiction  in  precisely  such  cases,  hereafter,  as  it  trans- 
fers to  the  supreme  court.  That  it  was  done  by  no  loose  or  un- 
guarded form  of  expression,  is  manifest  from  the  particular  and 
specific  description  of  the  cases  sent  to  the  supreme  court,  as 
well  as  those  sent  to  the  county  court.  Whatever  hope,  there- 
fore, might  be  entertained  by  the  friends  of  the  two  court  sys- 
tem, of  a  construction  favorable  to  their  views,  on  the  provi* 
sions  of  the  sixth  article,  must  be  dispelled,  it  would  seem,  on 
a  careful  ex3minalion  of  the  Felf-construction  contained  in  the 
fourtifcnth  article  of  the  same  instrument. 

The  fourteenth  article,  thouojh  a  part  of  the  constitution,  and 
as  such  the  law  paramount,  is  nevertheless  confined  to  provi- 
sions intended  to  carry  into  effect  the  preceding  thirteen  arti- 
cles, and  is  temporary  only,  in  effect,  being  in  substituiion  for 
laws,  to  set  itself  in  operation.  It  creates  the  county  courts, 
with  jurisdiction  in  cases  arising  in  justices'  courts  only,  and  it 
sets  the  supreme  ceurt  in  motion,  charged  with  the  entire  origi- 


witbont  oppusitioDt  and  uras  tent  up  to  the  chair,  annexed  to  the  article  umler  con- 
•idttration*  and  noted  in  the  minutes  of  the  clerk.  This  amendment,  in  the  hand- 
wrMlBa:  of  the  mover,  still  remains  in  the  Beeretary  of  state's  office,  atiaehed  to  the 
^rigWMl,  from  which  the  constitution  was  engrossed.  It  is  in  the  same  words  used 
)i  Hm  printed  copl^,  except  the  word  "  and"  before  the  words  *'  in  suits."  On  a 
ttloae  examination  of  the  parchment  roll,  it  appears  to  have  been  in  the  first  instance, 
witlKMit  the  word  **  and,"  but  to  hare  been  altered  afterwards  by  erasing  the  words 
«i»  mils,"  and  writtng  them  eloser,  so  «i  to  malM  room  fbr  the  w«id  *'  aodf'  befors 
flMBis  the  words  **  and  in  suits"  being  written  crowded  on  the  erasure.  It  Is  quite 
•ertain,  that  no  amendment  was  made  in  the  engrossed  parchment  roUj  on  its  final 
r  in  the  eonyention.  It  was  probably  altered  by  the  engrossing  committee,  or 
r  tierk,  to  correct  a  supposed  omiMioA  of  a  word.  Tbo  sealenoc  •hoold  be  read, 
r  the  word  <«  and." 
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nal  jurisdiction  in  civil  actions,  of  all  the  former  courts,  clu«- 
eery,  supreme  court,  an<l  common  pleas. 

The  offices  of  the  supreme  court  commissioners  and  fif« 
county  court  judges  in  each  county  having  been  abolishedi  the 
jurisdiction  heretofore  conferred  on  those  officers  by  special 
statutes,  is  left  at  the  discretion  of  the  legislature,  for  tlie 
county  judges,  under  the  name  of  "special  cases,"  These 
special  cases  are  numerous  and  important,  and  frequently  local 
in  character,  requiring  a  judicial  officer  convenient  to  the  per- 
sons interested. 

The  existence  of  two  courts,  having  concurrent  jurisdiction 
of  the  ordinary  civil  actions,  upon  vrhich  the  time  of  our  courts 
is  mostly  occupied,  involves  the  necessity  of  imposing  restric- 
tions upon  tLe  rights  of  parties  to  commence  actions  in  thco«e 
or  the  other,  in  order  to  equalize  the  business,  according  to  the 
judicial  capacity  of  the  t  vo  courts  respectively. 

It  has  ever  been  found,  that  in  such  cases,  \oo  large  a  sSiaie 
of  the  litigation  will  be  conducted  in  one  of  the  courts.  Thb 
will  be  overloaded  with  business,  producing  delay  and  expense 
to  suitors;  while  the  other  will  have  little  to  do,  and  will  sink 
lower  and  lower  in  public  estimation,  if  not  in  reality,  from  its 
want  of  employment.  The  history  of  the  supreme  court  andi 
common  pleas  in  this  state,  is  an  exemplification  of  this  tendes- 
cy.  There  has  been  a  continual  series  of  legislative  enact* 
ments,  to  equalize  the  business  of  the  two  courts,  to  induce  sitt- 
tors. into  the  county  courts,  and  away  from  the  supreme  couit, 
to  which  they  were  inclined.  It  also  appears  by  the  report  of 
the  British  commissioners  en  practice,  that  the  principal  comt- 
mon  law  courts  of  the  kingdom  have  long  been  embarrassed  m 
the  same  way ;  and  they  recommend  as  a  remedy,  a  virtual 
amalgamation  of  the  three  courts,  (king's  bench,  common  plcaa^ 
and  court  of  exchequer,)  into  one,  by  abolishing  all  distinctm 
features  in  practice,  by  adopting  a  common  set  of  rules  fortbeoi 
all,  by  allowing  the  same  attorneys,  barristers  and  advocate 
equal  privileges  in  each,  and  by  the  trial  of  issues  in  each  cWit  kj 


46 

Ibejttdges  of  either  indifferently  ;  thus  establishing  practically  a 
system  in  their  law  courts,  similar  to  that  of  our  new  constitu- 
lios  ; — merging  all  the  courts  into  a  common  system,  with  the 
judges  of  the  law  courts  interchanging  and  presiding  in  the 
Irial  of  all  issues. 

The  existence  of  separate  <ourts,  unless  concurrent  in  all  their 
jurisdiction,  also  necessarily  imposes  upon  every  suitor  the  se- 
lection of  the  proper  tribunal,  according  to  his  case;  and  if  he 
commit  an  error  in  this,  it  is  fatal  to  his  action,  for  want  of  ju- 
fisdiction.  Though  the  line  may  be  so  broad  and  plain  be- 
tween them,  as  to  seem  impossible  to  be  mistaken,  yet  experi- 
ence shows  that  in  the  infinite  variety  of  cases,  one  will  occa- 
sionally occur,  where  it  is  not  easy  to  determine  which  court 
lias  cognizance  of  it.  Fortunately,  in  this  respect,  all  courts 
have  a  well  known  tendency  to  decide  in  favor  of  their  own  ju- 
risdiction ;  but  instances  have  occurred,  where  a  suitor  has  been 
turned  out  of  the  supreme  court,  because  the  matter  was  held 
to  be  a  proper  subject  of  equity  jurisdiction  ;  and  afterwards,  the 
same  party  has  been  defeated  in  chancery,  by  a  decision,  that  it 
was  a  matter  not  for  that  court  but  for  a  court  of  law.  Some 
rule  of  difference  in  jurisdiction  must  be  established  by  law,  or 
it  will  be  manifest  that  they  might  be  merged  into  one.  This 
rule  must  be  an  arbitrary  one.  It  has  sometimes  been  done,  by 
conferring  on  a  court  a  particular  class  of  actions  by  name, 
and  in  other  cases,  by  affixing  a  limit  to  the  amount  of  which 
the  inferior  courts  should  take  cognizance,  leaving  the  superior 
coirrt  open  for  all  cases.  Such  are,  to  some  extent,  the  provi- 
rions  of  the  judiciary  act.  It  creates  a  distinction,  by  an  arbi- 
trary rule,  among  causes  of  actions,  some  of  which  are  limited 
to  one  court  ;  and  in  others,  a  party  may,  at  the  option  of  his 
opponent,  be  drawn  into  a  court  whose  qualifications  are  sup- 
posed to  be  inferior,  and  where  he  may  be  subject  to  the  delay 
and  expense  of  one  more  appeal,  before  the  controversy  reach- 
es the  end  of  the  law. 

A  still  more  important  objection  than  either  of  the  preceding, 
arises  from  the  delay  in  the  administration  of  justice,  which 
ioust  necessarily  happen,  from  having  two  courts  of  concurrent| 
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or  even  similar  jurisdiction.  In  such  cases^  each  court  has  its 
terras  for  the  trial  of  issues  in  the  county.  In  most  of  the 
counties,  there  are  three  terms  of  the  county  courts  and  two 
circuit  courts — all  of  them  requiring  the  attendance  of  a  grand 
and  petit  jury,  on  an  average  five  times  a  year.  These  terms 
alternate,  and  each  court  can  try  its  own  issues  only.  Cases 
pending  in  the  supreme  court,  though  ready  perhaps  for  months, 
roust  lie  over  the  county  court  terms,*  until  the  circuit  comes 
around.  As  that  occurs  but  twice  a  year,  six  months'  delay  may 
often  happen.  When  the  circuit  judge  comes  at  last,  he  tries 
the  issues  joined  in  the  supreme  court,  or  they  are  put  over  on 
some  casualty,  as  the  sickness  or  absence  of  a  witness,  to  wait 
another  six  months.  In  like  manner,  causes  in  the  county  court, 
though  read;  for  trial  at  the  time  of  the  circuit,  cannot  be  tried 
until  the  time  has  arrived  for  the  county  court  term.  By  these 
means,  the  average  time  to  bring  to  trial  any  given  cause  is 
doubled,  and  justice  is  delayed  ;  whereas,  if  there  were  but  one 
court,  there  might  be  four  circuits  in  a  year,  and  at  each  circuit 
all  the  issues  in  the  county  which  were  ready,  might  be  tried, 
and  that,  too,  with  greater  despatch  on  the  trial,  and  with  less 
expense  to  the  county,  as  there  would  be  but  four  jury  terms  io 
a  year,  instead  of  five.  Three  months,  instead  of  six,  would 
be  the  longest  delay  for  a  trial ;  and  a  greater  uniformity  of 
decisions  and  a  higher  degree  of  confidence  in  them  would  ob- 
tain.  The  increased  amount  of  business  in  the  supreme  court, 
by  the  transfer  to  it  of  all  civil  actions  in  which  the  old  com- 
mon pleas  bad  original  or  concurrent  jurisdiction,  would  be 
scarcely  felt  in  that  court.  The  business  of  the  common  pleas 
has  been,  in  most  of  the  counties,  if  not  in  all,  chiefly  deritred 
from  causes  aiising  in  justices'  courts.  The  number  of  trials  ia 
contested  suits,  in  actions  originally  commenced  there,  is  sur- 
prisingly small.  It  has  often  happened,  in  some  of  the  coun- 
ties, that  a  term  has  been  held  without  a  single  trial  in  an  ori- 
ginal action. 

In  the  convention,  a  large  amount  of  statistics,  showing  the 
business  of  the  several  courts,  was  collected,  but  a  small  por- 
tion of  them  only  was  published  ;  and  we  have  been  unable 
from  thence  to    obtain    information  of  the  number  of  trials 
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in  original  suits  in  the  late  common  pleas.  It  was,  how- 
ever, in  the  discussions  of  that  body,  repeatedly  stated  by  one 
of  the  members,  who  had  examined  the  subject,  that  the  whole 
number  of  trials  in  original  actions  in  that  court,  within  one 
year,  (excluding  the  city  of  New- York,)  was  227  ;  being 
less  than  an  average  of  four  to  each  county,  and  which  would 
add  about  one  cause  only  to  the  business  of  each  circuit  court, 
as  proposed  by  us.  Whether  this  estimate  is  correctly 
founded,  we  have  not  the  means  to  ascertain.  It  is,  how- 
ever, quite  certain,  that  the  number  is  comparatively  small, 
and  that  they  are  usually  unimportant  in  amount  and  not  dif- 
ficult in  character.  The  aggregate  number  of  circuits  and  coun- 
ty court  jury  terms,  under  the  present  law,  (excluding  New- 
York,)  is  32d  ;  under  the  proposed  organization,  it  will  be  but 
227  ;  and  as  it  is  proposed  to  abolish  the  system  of  the  trial 
of  appeals  by  juries,  in  the  county  courts,  the  number  of  civil 
actions  brought  there  would  scarcely  justify  the  retention  of 
the  jurisdiction  in  question.  In  tKe  county  of  Herkimer,  which 
may  be  taken  as  a  fair  V^rage  of  the  counties,  in  business  and 
population,  there  were  nineteen  trials  only  in  the  com- 
mon pleas,  in  original  suits,  in  three  years,  ending  on  the  first 
of  July  last.  That  would  make  an  average  of  six  trials  and 
a  fraction  to  four  circuits,  or  one  and  a  half  to  each  circuit, 
allowing  four  circuits  in  a  year,  as  proposed.  This  rate  is  a 
fraction,  only,  larger  than  the  average  result  stated  in  the 
convention  ;  and  it  shows  a  business  quite  too  small  to  justify, 
on  grounds  of  expediency,  the  maintenance  of  a  separate  tri- 
bunal, and  the  disproportionate  public  business  to  wLich  its 
continuance  must  give  rise. 

For  these  reasons,  it  is  proposed  by  section  32,  to  repeal  all 
statutes  now  in  force,  conferring  or  defining  the  jurisdiction  of 
the  county  courts,  an. I  to  limit  the  jurisdiction  as  provided  by 
section  33;  taking  care,  at  the  same  lime,  that  the  repeal  shall 
not  affect  any  proceedings  now  pending  in  those  courts. 

The  thirty-second  section  defines  the  actions  and  proceedings 
of  which  the  county  courts  shall   have   jurisdiction,  in    nine 
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subdivisions ;  the  first  six  of  which  are  the  same  in  substance 
as  the  provisions  of  the  judiciary  act  on  that  subject.  (1 
Lam  of  1817,  p.  328, 3^9j  sec.  31,  35.)  The  seventh  subdi- 
vision confers  jurisdiction,  in  proceedings  ^^  for  the  mortgage 
or  sale,  on  the  application  of  a  religious  cjorporation,  of  its 
real  property  within  the  county,  and  the  appropriation  of  the 
proceeds  thereof."  This  provision  is  the  same  in  substance  as 
that  contained  in  the  amendment  of  the  judiciary  act.  (2  Laws 
of  1847,  p.  643,  sec.  28,)  The  eighth  subdivision  confers  ju- 
risdiction '4n  cases  in  which  jurisdiction  was  vested  by  the  Re- 
vised Statutes  in  the  late  courts  of  common  pleas,  under  the 
provisions  relating  to  attachments  against  absconding,  concealed 
or  non-resident  debtors — to  voluntary  assignments  made  pursu- 
ant to  the  appli(  ation  of  an  insolvent  and  his  creditors — and  to 
voluntary  assignments  by  persons  imprisoned  on  execution  ia 
civil  cases." 

The  power  thus  confej-red  in  relation  to  absconding,  con- 
cealed or  non-resident  debtors,  is  that  formerly  exercised  by 
the  courts  of  common  pleas,  in  hdlring  and  deciding,  in  a  sum- 
mary manner,  upon  the  petition  of  the  debtor  for  a  discharge  o 
the  w^arrant  of  attachment,  on  the  ground  that  he  was  not  ab- 
sconding, concealed  or  non-resident,  when  the  warrant  was 
issued.     (2  R.  5.,  3d  ed  ,  70,  71,  sec,  45-52.) 

That  which  relates  to  the  case  of  voluntary  assignments 
made  pursuant  to  the  application  of  an  insolvent  and  his  credi- 
tors, embraces  the. power  conferred  upon  courts  of  common 
pleas,  to  hear  and  decide  the  application  for  a  discharge,  when 
the  officer  granting  the  order  to  show  cause  has  no  authority 
to  hear  the  case,  by  reason  of  his  not  being  a  counsellor  at  law. 
(2  ft.  S.,3ded.,77,m.  9.) 

The  remaining  provision,  in  respect  to  voluntary  assignments 
by  persons  imprisoned  on  execution  in  civil  casesy  gives  the 
county  courts  the  power  formerly  exercised  by  the  common 
pleas,  upon  the  application  of  a  party  imprisoned  on  execution 
in  a  civil  action,  for  a  sum  not  execeding  five  hundred  doUara, 
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to  diBobaige  tim  ftom  impriBOflimttt.    (9  &  S.,  3d  €<!.,  88, 
sec.  1.) 

The  ninth  tubdivision  refers  to  ^'proceedings  fbr  the  remittiiOB 
of  fines  and  forfeited  recognizances,"  and  gives  the  same  power 
formerly  exercised  by  the  courts  of  common  pleas,  in  remitting 
fines  imposed  by  courts,  and  the  forfeitures  of  recognisances. 
(2  R.  S.,  3d  ed.,  580,  581,  m.  37-^2.) 

§  34.  A  general  term  of  each  county  court,  for  the 
final  hearing  of  actions  or  proceedings  pending  therein, 
shtdi  be  held  at  the  places  in  the  counties  rei^peetively 
designated  by  statute  fbr  holding  county  or  circuit  courts, 
On  the  first  Tuesday  of  January,  March,  May,  July, 
September  and  November,  in  each  year,  and  may  con- 
tinue as  long  as  the  court  deem  necessary.  The 
cotfft^shall  be  deemed  always  open,  for  the  transaction 
of  any  other  business. 

$  35.  An  issue  of  fact  in  a  county  court,  shall  be  tried 
by  the  court,  unless,  on  motion  of  either  party,  it  shall 
order  a  jury  (rial. 

§  36«  If  a  jufj  trial  be  ordered,  the  court  shall  direct 
the  sheriff  to  summon  eighteen  residents  of  the  county, 
competent  as  jurors,  to  appear  before  the  court,  at  a 
tutoe  and  place  to  be  specified. 

§  37*  A  jury  shall  be  drawn  from  the  persons  so  ium- 
nioned)  or  if  there  be  a  defect  of  jurors,  it  shall  be  sup- 
plied as  in  other  cases<  The  practice  appertaining  to 
juy  trials,  and  to-  the  verdict  of  the  jui^^  aad  the  pro- 
eeedings  thereon,  as  in  this  act  provided,  shall  in  all  re- 
spects apply  to  such  trial. 

[p.  &  p.]  4 
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§  38.  No  jury  shall  hereafter  be  Bummoned  for  a 
county  court)  except  as  provided  in  the  last  section,  nor 
shall  a  grand  or  petit  jury  be  summoned  for  a  court  of 
general  sessions  of  the  peace,  (except  in  the  city  and 
county  of  New- York,)  unless  so  directed  by  the  board 
of  supervisors  of  the  county. 

The  last  fi^e  sections  are  designed  to  effect  a  greater  degree 
of  simplicity  and  expedition  in  the  proceedings  of  the  county 
courts,  than  can  be  attained  under  the  existing  statutes,  and  to 
dispense  with  an  unnecessary  attendance  of  jurors,  upon  the 
terms  of  those  courts  and,  (except  in  the  city  of  New- York,) 
upon  the  courts  of  general  sessions.  By  the  judiciary  act,  it  is 
provided,  that  as  many  terms  of  the  county  court  in  each  county, 
except  New*-York,  shall  be  held,  as  the,  judge  shall  appoint ; 
and  that  he  shall  designate  as  many  of  those  terms  in  each  year, 
for  the  trial  of  issues  of  fact  by  jury,  as  there  were  formerly 
terms  of  the  common  pleas  in  the  county;  for  which  jurors  shall 
be  summoned,  as  was  formerly  required  in  the  courts  of  com- 
mon pleas.     (1  Laws  of  1847,  p.  327,  sec.  26,  27.) 

As  respects  the  first  part  of  the  provision  just  referred  to,  W€ 
deem  it  more  convenient  that  the  terms  of  the  courts  should  be 
specifically  prescribed  by  statute,  and  have  accordingly  pro- 
posed, by  section  34,  for  the  holding  of  six  general  terms,  an- 
nually, of  each  of  the  county  courts,  on  the  first  Tuesday  of 
January,  and  of  each  subsequent  alternate  month.  The  cha- 
racter of  the  business  to  be  transacted  at  those  terms  is  also 
changed  by  the  same  section,  so  as  to  conform  it  to  the  change 
in  the  jurisdiction  of  these  courts,  as  proposed  by  this  act.  The 
distinction  between  jury  and  other  terms,  as  provided  by  the  ju*- 
diciary  act,  arose  entirely  out  of  the  jurisdiction  in  ordinary  ac- 
tions, conferred  upon  these  courts  by  that  act,  and  which,  for  the 
,  reasons  stated  in  a  previous  note,  (p.  39-47,)  it  is  proposed  to 
take  away.  Should  this  be  done,  the  jurisdiction  of  the  county 
courts,  which  will  remain,  will  be  cither  summary  in  its  na- 
ture, or  restricted  to  that  class  of  actions  in  which  a  jury  trial 
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'wfll  seldom  be  required ;  and  the  stated  attendanee  of  jurora, 
«Dd  conseqoent  expense  to  the  county,  will  become  wholly 
unnecessary.  It  is,  therefore,  provided  in  the  same  section,  that 
thete  terms  shall  be  held  for  the  final  hearing  of  actions  or  pro- 
ceedings, and  that  the  court  shall  be  deemed  always  open  for 
•the  transaction  of  any  other  bosiness. 

By  actions  36,  36,  and  37,  provision  is  made  for  the  trial  of 
issues  of  fact.  These  are  to  be  tried  by  the  court  in  all  cases, 
unless  OB  motion  of  either  partj  a  jury  trial  be  ordered.  It  is 
scarcely  necessary  to  say,  thai  in  the  special  proceedings  to 
which  the  jurisdiction  of  the  court  will  extend,  this  is  the  more 
convenient  mode  of  trial,  as  well  as  perfectly  consistent  with 
the  constitution.  They  are  not  cases  in  which  trial  by  jury 
^^has  been  heretofore  -«sed,"  {Centt.  art.  1,  sec.  2,)  and  may 
therefore  be  tried  in  any  other  manner,  unless,  for  good  cause, 
the  court  otherwise  direct.  When  they  do  so,  provision  is  made 
that  the  jury  be  specially  snmmoned  io  attend,  either  in  or  out 
of  term^  to  try  the  issue  ;  and  to  such  trial  the  rules  appertain- 
ing to  ordinary  trials  are  applied. 

The  38th  section  carries  out  the  principles  just  referred  to, 
ly  dispensing  with  the  attendance  of  jurors  at  the  general  terms 
of  the  county  courts.  With  a  view,  also,  to  prevent  the  attend- 
ance of  grand  and  petit  jurors,  (except  in  tbe  city  of  Kew-Tork,) 
where  it  may  be  unnecessary^  a  discretionary  power  is  vested 
in  the  board  of  supervisors^  as  to  the  propriety  of  requiring 
such  attendance. 

As  the  subject  of  proceeding  in  criminal  actions  is  not  em- 
braced in  this  report,  we  recommend,  for  the  present,  that  the 
boards  of  supervisors,  of  the  -several  counties,  be  authorized,  in 
their  discretion,  to  dispense  with  the  attendance  -of  jurors,  at 
such  terms  of  the  county  court,  as  they  may  see  fit.  The  fre- 
^lent  occurrence  of  tho  oyer  and  terminer,  which  is  held  with 
•«very  drcttit  court,  will,  it  4s  believed,  in  most  of  the  counti^ 
dispense  with  the  necessity  of  jurors  at  the  general  sessions. 
That  court  has,  by  the  existing  laws,  jurisdiction  in  many  cases 
srhich  do  not  require  a  jury,  and  which  it  will  still  continue  to 
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exercise.  The  animal  laeethig  of  the  seyeral  bolu^da  Of  sQper*^ 
YisorSi  Will  ocaur  after  the  lapse  of  sKfficient  time,  to  liable 
them  to  form  a  satisfeetory  judgment,  as  to  the  propriety  of  re- 
quiring the  attendance  of  juries  at  these  coutts.  In  the  cities^ 
where  offences  are  more  frequent,  and  hi  some  of  the  large- 
counties,  that  necessity  may  exist;  but  in  the  agricuHural  dis^ 
tricts  it  would  impose  an  unnecessary  burthen. 


TITLE  V. 

M  tlie  Siki^rfter  Court  and  Court  of  Coomon  most,  iii  the 
city  of  If  emr- York*  and  tlio  lllayors' and  Kocorden'  conrt» 
in  otlier  cities. 

Abctio*  39.  Jurkdietioii  of  the  eowta  muned  in  thittltl^. 

40.  JnrisdicUon  of.the  New- York  superior  court,  on  appeal. 

41.  General  and  special  terms,  of  superior  court  and  coBimon  plea%. 

in  New*Tork. 

42.  General  and  special  terms,  by  whom  held. 

43.  Judgments,  where  given. 

44.  Concurrence  of  two  judges,  necessary-  to  a  Judgment,  at  a  gene- 

ral term. 

§  39.  The  jurisdiction  of  the  superior  court  of  the- 
city  of  New- York,  of  ilie  court  of  common  pleas  for  the 
city  and  county  of  New- York,  of  the  mayors'  courts  of 
the  cities  of  Albany,  Hudson,  Troy,  and  Rochester,  and 
of  the  Recorders*  courts  of  the  cities  of  fiufialo  and 
Utica,  shall  extend  to  the  following  actions : 

1.  To  the  actions  enumerated  m  section  403,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of 
th€(  HMstion  shall  be  situated,  withiii  those  feiti&i»,  ihedpect- 
ivelyj 
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%  To  rii  otiier  actioiis,  where  all  the  defendants  shall 
reside  or  be  personally  served  with  the  summons,  within 
4hose  cities,  respectively  i 

.  3.  To  actions  against  corporations,  created  under  the 
laws  of  this  state,  and  transacting  their  general  business, 
or  keeping  an  office  for  the  transaction  of  business, 
wkhia  thittse  cities,  respectively,  or  estahUshed  by  law, 
therein. 

§  40.  The  superior  court  of  the  city  of  New- York 
afaall  also  have  power  to  review  the  judgments  of  the 
4narine  court  of  the  city  of  New- York,  and  of  the  assist. 
Wt  justices'  courts  in  that  city. 

The  jurisdictioQ  of  these  courts  is  scattered  through  a 
mass  of  special  statutes,  which  it  is  neither  aecessary  nor  profi- 
table to  review.  They  will  be  louud  collected  in  2  A.  iS.  3d  eel. 
272-317.  Iq  one  esseHtkl  particular,  which  is  preserved  in 
this  title,  their  powers  are  the  same,— ^namely,  in  local  actions 
arising  within  their  localities,  and  in  transitory  actions,  wher- 
ever they  may  have  arisen,  subject)  howevei^  to  the  general 
power  of  the  supreme  court,  as  provided  by  tl;ie  judiciary  act^ 
(1  Laws  of  1847,  p.  333,  sec.  49,)  to  order  an  issue  of  fact 
joined  in  any  court  whatever,  to  be  tried  in  any  other  county, 
on  good  cause  shewn,  and  on  such  terms  as  it  may  prescribe. 
In  this  particular,  we  propose  to  continue  the  jurisdii^tiouvof 
these  courts,  substantially  as  at  present,  with  such  variations 
of  language  only,  as  are  rendered  necessary  by  the  proposed 
diange  in  relation  to  actions  and  their  incidents.  This  is  suffi- 
ciently accomplished  by  the  first  subdivision  of  section  39. 

The  other  subdivisions  of  that  section  limit  the  jurisdiction 
of  these  courts  in  all  other  actions,  to  cases  where  all  the  de- 
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fendaots  reside,  or  are  peraooally  served  with  the  summonv 
within  the  local  jurisdiction  of  the  court ;  and  in  actions  against 
corporations,  to  cases  where  thej  transact  their  general  busi- 
ness, or  keep  an  office  for  the  transaction  of  business,  or  are 
established  by-law,  within  the  locality.  This  provision  is  ne* 
cessary,  inasmuch  as,  by  subsequent  provisions,  the  summons 
may  be  served  without  thej urisdict ion  of  the  court,  by  pub]ica« 
tion.  But  for  this  provision,  therefore,  the  plaintiff  might  in  any 
case  proceed  against  the  defendant  in  a  local  court,  though  the 
defendant  neither  resided  nor  was  served  with  the  summons,  nor 
did  the  cause  of  action  arise,  within  its  local  jurisdiction. 

Some  of  the  local  courts,  out  of  the  city  of  New- York,  em- 
braced in  this  title,  have  at  present  the  right  to  review  the 
j:udgments  of  justices'  courts,  upon  appeal  and  ttrtiorari.  Thi» 
jurisdiction  we  have  proposed,  in  the  title,  ^^  Of  appeals,"  and 
also  by  the  first  subdivision  of  section  33,  (p.  37,)  to 
transfer  exclusively  to  the  county  courts.  There  being  no 
county  court  in  the  city  and  county  of  New- York,  we  propose 
to  continue  the  power  of  the  superior  court  to  review  the 
iudgments  of  the  local  and  inferior  courts  in  that  city.  And,  as 
will  be  hereafter  seen,  we  have  substituted  for  the  present  mode 
of  reviewing  such  judgments,  an  unirorm,  simple  and  conve- 
nient system  of  appeal. 

§  41.  The  Buperior  court  of  the  city  of  New- York,  and 
the  court  of  common  pleas,  for  the  city  and  county  of 
New- York,  shall,  within  twenty  days,  appoint  general 
and  special  terms  of  those  courts  respectively,  and  pre- 
scribe the  duration  thereof  j  and  they  may,  from  time  to 
time,  respectively,  alter  such  appointments. 

§  42.  A  general  term  shall  be  held  by  at  least  two  of 
the  judges  of  those  courts  respectively,  and  a  special 
term  by  a  single  judge. 
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§  43.  Judgments  upon  appeal  shall  be  given  at  the  ge- 
neral term  ;  all  others,  at  the  special  term. 

§  44.  The  concurrence  of  two  judges  shall  be  neces- 
sary to  pronounce  a  judgment  at  the  general  term.  If 
two  do  not  concur,  the  appeal  shall  be  reheard. 


TITLE  VL 

Of  the  Courts  &t  JTosUces  of  tlie  Peace. 

Section  45.  Bep«al  of  certain  exiiting  provifioiii. 
469  47.  Jnrisdiction  of  these  courti. 
4S-G5.  Proceedings  where  title  to  real  property  cornea  in  qncaCioo. 

66.  Docketing  th«ir  Jndgnents,  and  effect  thercot 

67.  PrOTiaioni  of  this  act,  aa  to  forms  of  action  and  pleading,  ap- 

plicable to  theae  cOUrts. 

This  title  is  intended  to  make  such  alterations  only  in  the 
justices'  court  acts^  as  are  rendered  necessary  bj  dispensing 
yfiih  the  forms  of  action,  by  abolishing  actions  upon  judfi^entS| 
and  by  introducing  a  new  system  of  pleading.  A  brief  expla- 
nation will  be  sufficient  to  show  the  manner  in  which  this  ob- 
ject is  attained. 

We  commence  by  proposing,  by  section  45,  to  repeal  the 
existing  statutory  provisions,  conferring  the  jurisdiction  of 
these  courts,  with  reference  to  the  existing  forms  of  action;  (S 
R.  S.J  3d  ed.  324,  325,  sec.  1—5;)  and  we  substitute  in  their 
place,  sections  46  and  47,  by  which  the  existing  jurisdiction  is 
retained,  with  reference  to  the  substance,  instead  of  the  form 
of  the  action. 

In  the  next  place,  we  propose  by  section  45,  to  repeal  the 
existing  provisions,  applicable  to  cases  where  title  to  real  pro- 
perty comes  in  question,  in  actions  in  those  courts,  (2  B,  fif., 
3d  ed.,  334,  3S5,  sec.  60—67,)  and  to  substitute  from  section 
48  to  55,  inclusive,  in  their  stead. 


By  tke  existing  provisicms,  wlieo  the  defen^nt,  in  aa  action 

in  one  of  these  courts,  sets  up,  by  way  of  answer  to  the  action} 
sr  claim  of  title  to  real  property,  and  gives  a  bond  to  appear 
and  put  in  bail  in  an  action  to  be  commenced  for  the  same 
cauae,  within  thirty  dayS|  in  the  common  pl«afl  of  the  county^ 
the  justice's  court  becomes  divested  of  jurisdiction.  There  be-^ 
ing,  under  the  new  constitution,  no  courts  of  common  pleas, 
(except  in  the  city  of  New- York,)  these  provisions  are  of  course, 
inoperative.  We  have,  therefore,  so  modified  them,  as  to  sub- 
stitute the  supreme  court  for  the  courts  of  common  pleas. 
With  this  exception,  we  have  retained  the  substance  of  the 
present  statutes,  though  (as  will  be  seen  by  a  comparison  of  our 
proposed  sections  with  those  now  in  force,)  we  have  greatly 
simplified  the  proceedings  in  these  cases. 

Again,  the  56th  section  authorizes  the  docketing  of  a  justice's 
judgment,  whatever  may  be  its  amount,  so  as  to  make  it  a 
lien  upon  lands,  and  gives  it  for  every  purpose,  the  effect  of  a 
judgment  of  a  county  court.  It  differs,  in  this  respect,  from 
the  present  statutes,  in  making  this  right  universal,  instead  of 
confining  it  to  judgmients  exceeding  twenty-five  dollars,  exclu- 
sive of  costs.  (2  R.  8,  dd.  ed.  343,  344,  sec.  128.)  Viewed 
even  in  the  abstract,  we  can  see  no  justice  in  such  a  distinc- 
tion. But  when  it  is  considered,  that  its  tendency  is  not  mere- 
ly to  enable,  but  to  compel  the  party,  if  he  would  make  such  a 
judgment  a  lien,  to  bring  repeated  actions  upon  it  until  the 
requisite  amount  is  attained,  its  positive  injustice  becomes  ap- 
parent. We  have  provided,  in  section  64,  for  abolishing 
all  actions  upon  judgments.  The  provision  in  question  obvi- 
ates any  possible  injustice  to  the  plaintiff  in  this  respect, 
while  it  relieves  the  defendant  from  oppression  by  repeated  ac- 
tions upon  the  judgment. 

Lastly, — by  the  57th  section,  it  is  proposed  to  apply  the  pro- 
visions abolishing  forms  of  actions  and  establishing  a  more 
simple  s/stem  of  pleading,  to  justices'  courts.  If  there  be  any 
propriety  in  their  application  to  the  higher  courts,  it  can  re- 
quire no  argument  to  show,  that  the  old  system  should  no  long- 


er  Gontinuei  to  embarrass  the  proceediogs  of  that  class  of  courts, 
whose  Tcry  nature  and  organization  call  for  the  utmost  simpli- 
city in  their  modes  of  proceeding. 

§  45.  The  provisions  contained  in  sections  2, 3  and  4, 
of  the  article  of  the  Revised  Statutes,  entitled  "  Of  the 
jurisdiction  of  justices' courts,"  as  amended  by  sections 
1  and  2,  of  the  act  concerning  justices'  courts,  passed 
May  14,  1840,  and  the  provisions  contained  in  sections 
59  to  66,  of  the  same  article,  both  inclusive,  are  repeal- 
ed, and  the  provisions  of  this  title  substituted  in  place 
thereof.  But  this  repeal  shall  not  affect  any  action 
heretofore  commenced,  in  a  court  of  a  justice  of  the 
peace. 

§  46.  Justices  of  the  peace  shall  have  civil  jurisdic- 
tion, in  the  following  actions,  and  no  other : 

1.  An  action  arising  on  contract  for  the  recovery  of 
money  only,  if  the  sum  claimed  do  not  exceed  one  hun- 
dred dollars  *, 

9.  An  action  for  damages  for  an  injury  to  the  person^ 
or  to  real  or  personal  property,  if  the  dams^es  claimed 
do  not  exceed  one  hundred  dollars ; 

3.  An  action  for  a  penalty,  not  exceeding  one  hun- 
dred dollars,  given  by  statute  ; 

4.  An  action  commenced  by  attachment  of  property, 
as  now  provided  by  statute ;  if  the  debt  or  damages 
claimed  do  not  exceed  ono  hundred  dollars ; 

6.  An  action  upon  a  bond,  conditioned  for  the  pay- 
ment of  money,  not  exceeding  one  hundred  dollars, 
though  the  penalty  exceed  that  sum ;  the  judgment  to  be 
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given  for  the  sum  actually  due.  Where  the  payments 
are  to  be  made  by  instalments,  an  action  may  be  brought 
for  each  instalment,  as  it  shall  become  due  *, 

6.  An  action  upon  a  surety  bond  taken  by  them,  though 
the  penalty  or  amount  claimed  exceed  one  hundred  dol- 
lars. 

§  47.  But  no  justice  of  the  peace  snail  have  cogni- 
zance of  an  action : 

1.  In  which  the  people  of  this  state  are  a  party»  ex- 
ceptmg  for  penalties  not  exceeding  fifty  dollars  ; 

2.  Nor  where  the  title  to  real  property  shall  come  in 
question,  as  provided  by  sections  48  to  55,  both  inclu- 
sive ;  • 

3.  Nor  of  an  action  for  an  assault,  battery,  false  im- 
prisonment, libel,  slander,  malicious  prosecution,  crimi- 
nal conversation,  or  seduction ; 

4.  Nor  of  a  matter  of  account,  where  the  sum  total 
of  the  accounts  of  both  parties,  proved  to  the  satisfac- 
tion of  the  justice,  shall  exceed  four  hundred  dollars  j 

5.  Nor  of  an  action  against  an  executor  or  adminis- 
trator, as  such. 

§  48.  In  every  action  brought  in  a  court  of  a  justice  of 
the  peace,  where  the  title  to  real  property  shall  come  in 
question,  the  defendant  may,  either  with  or  without 
other  matter  of  defence,  set  forth  in  his  answer,  any 
matter  showing  that  such  title  will  come  in  question. 
Such  answer  shall  be  in  writing,  signed  by  the  defendant 
or  his  attorney,  and  delivered  to  the  justice.     The  jus- 
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tice  diall  thereupon  countersign  the  same^  and  deliver 
it  to  the  plaintiff. 

§  49.  At  the  time  of  answering,  the  defendant  shall 
deliver  to  the  justice  a  written  undertaking,  executed  by 
at  least  one  sufficient  surety,  and  approved  by  the  jus- 
tice, to  the  effect  that  if  the  plaintiff  shall,  within  thirty 
days  thereafter,  deposit  with  the  justice  a  summons  and 
complaint  in  an  action  in  the  supreme  court,  for  the 
same  cause,  the  defendant  will,  within  ten  days  after  such 
deposit,  give  an  admission  Jn  writing  of  the  service  there- 
of. Where  the  defendant  was  arrested  in  the  action  be- 
fore the  justice,  the  undertaking  shall  further  provide, 
that  he  will,  at  all  times,  render  himself  amenable  to  the 
process  of  the  court,  during  the  pendency  of  the  action, 
and  to  such  as  may  be  issued  to  enforce  the  judgment 
therein.  In  case  of  failure  to  comply  with  the  undertak- 
ing, the  surety  shaH  be  liable,  not  exceeding  one  hun- 
dred dollars. 

§  60-  Upon  the  delivery  of  the  undertaking,  to  the 
justice,  the  action  before  him  shall  be  discontinued,  and 
each  party  shall  pay  his  own  costs.  The  costs  so  paid 
by  either  party  shall  be  allowed  to  him,  if  he  recover 
costs  in  the  action  to  be  brought  for  the  same  cause  in 
the  supreme  court  If  no  such  action  be  brought  within 
thirty  days  after  the  delivery  of  the  undertaking,  the  de- 
fendant's costs  before  the  justice  may  be  recovered  of 
the  plaintiff. 

§  51.  If  the  midertaking  be  not  delivered  to  the  jus- 
tice, he  shall  have  jurisdiction  of  the  cause,  and  shall 
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proceed  therein  ;  and  the  defendant  shall  be  [H^ecluded, 
in  his  defence,  from  drawing  the  title  in  question. 

§  52.  If,  however,  it  appear  on  the  trial,  from  the 
plaintiff's  own  showing,  that  the  title  to  real  property  is 
in  question,  and  such  title  shall  be  disputed  bj  the  de-* 
fendant,  the  justice  ghall  dismiss  the  action,  and  the 
plaintiff  shall  pay  the  costs. 

§  53.  When  a  suit  before  a  justice  shall  be  discontinu* 
ed  by  the  delivery  of  an  answer  and  undertaking  as  pro- 
vided in  sections  48,  49  and  50,  the  plaintiff  may  pro- 
secute an  action  for  the  same  cause,  in  the  supreme 
court,  and  shall  complain  for  the  same  cause  of  action 
only,  on  which  he  relied  before  the  justice^  and  the 
answer  of  the  defendant  shall  be  the  same  whidi  he 
made  before  the  justice. 

§  54.  If  the  judgment  in  the  supreme  court  be  for  the 
plaintiff,  he  shall  recover  costs.  If  it  be  for  the  defend- 
ant, he  shall  recover  costs ,  except  that  upon  a  verdict, 
he  shall  pay  costs  to  the  plaintiff,  unless  the  judge  cer- 
tify that  the  title  to  real  property  came  in  question  ob 
the  trial. 

§  55.  If;  in  an  action  before  a  justice,  the  plaintiff 
have  several  causes  of  action,  to  one  of  which  the  de- 
fence of  title  to  real  property  shall  be  interposed,  and 
as  to  such  cause,  the  defendant  shall  answer  and  deliver 
an  undertaking,  as  provided  in  sections  48  and  49,  the 
justice  shall  discontinue  the  proceedings  as  to  that  cause, 
and  the  plaintiff  may  commence  another  action  in  the 
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supreme  court  therefor*     As  to  the  other  causes  of  ac- 
tion, the  justice  may  continue  his  proceedings. 

§56.  A  justice  of  the  peace,  on  the  demand  of  a  party 
in  whose  favor  he  shall  have  rendered  a  judgment,  shall 
give  a  transcript  thereof,  which  may  be  filed  and  docket- 
ed in  the  office  of  the  clerk  of  the  county  where  the 
judgment  was  rendered.  The  time  of  the  receipt  of  the 
transcript  by  the  clerk,  shall  be  noted  thereon  and  enter- 
ed in  the  docket  j  and,  from  that  time,  the  judgment  shall 
have  the  same  effect,  as  a  lien,  and  be  enforced  in  the 
same  manner,  as  a  judgment  of  a  county  court.  A  cer- 
tified transcript  of  such  judgment  may  be  filed  and  dock- 
eted in  the  clerk's  office  of  any  other  county,  and  with 
ttie  like  effect,  in  every  respect,  as  in  the  county  where 
the  judgment  was  rendered  j  except,  that  it  shall  be  a 
ben,  only  from  the  time  of  filing  and  docketing  the 
transcript 

§  5*7.  The  provisions  of  this  act,  respecting  forms  of 
action,  pleadings,  and  the  rules  of  evidence,  shall  apply 
to  the  courts  of  justices  of  the  peace,  except  that  the 
(pleadings  inny  be  oral. 


TITLE   YJI. 

Of  JTiutlces*  and  other  Inferior  Conrto  in  Cities. 

Chaptsb  I.    The  harxnb  cou&t  or  the  citt  of  nbw-touc. 

II.    The  assistant  justices'  courts  in  the  citt  or  new-toek* 
m.    The  municipal  coubt  or  the  citt  or  bbookltn  ;  and  the  jus- 
tices' COUBTS  or  THE  CITIES  Or  AXBANT,  TEOT  AND  HUDSON. 

IV.    Genebal  pbovisions. 

The  remarks  which  have  been  already  made,  upoD  the  title 
relating  to  the  superior  court  and  common  pleas  in  the  city  of 
New- York,  and  to  the  mayors'  and  recorders'  courts  in  other 
cities,  (p.  63,)  are  to  a  great  extent  applicable  to  the  courts 
embraced  in  this  title.  Their  jurisdiction,  in  nearly  every  in- 
stance, is  conferred  by  the  existing  statutes,  with  reference  to 
the  forms  of  action;  and  (with  the  exception  of  the  city  of 
New- York,)  their  powers  are  designed  to  be  the  same,  though 
conveyed,  in  the  different  statutes  creating  them,  in  terms  un« 
necessarily  variant.  In  presenting  the  revision  contained  in 
this  title,  we  have,  for  the  present,  refrained  from  going  fur- 
ther than  to  establish  the  jurisdiction  of  these  courts  with  re- 
ference to  the  substance  of  the  action,  instead  of  its  form; 
Where  the  difference  between  their  jurisdictions  is  unessential^ 
we  have  assimilated  their  powers;  and  for  the  reasons  stated 
in  the  introductory  note  to  the  sixth  title,  (p.  55 — 57,)  have  ap- 
plied to  them  the  provisions  of  that  title  in  relation  to  forms 
of  action  and  pleading,  to  filing  and  docketing  transcripts  of 
their  judgments,  their  effect  and  the  mode  of  enforcing  them, 
and  to  proceedings  where  title  to  real  property  is  in  question* 
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CHAPTER  I. 

THE  MARINE  COURT  OF  THE  CITY  OF  NEW-YORK 

Section  fig.   Its  Jurisdictioii. 

§  58.  The  marine  court  of  the  city  of  New- York  shall 
have  jurisdiction  in  the  following  cases,  and  no  other  : 

1.  In  actions  similar  to  those  in  which  courts  of  jus- 
tices of  the  peace  have  jurisdiction,  as  provided  by  sec- 
tions 46  and  47. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the 
corporation  of  the  city  of  New- York,  where  the  penalty 
or  forfeiture  shall  exceed  twenty-five  dollars,  and  not  ex- 
ceed one  hundred  dollars. 

3.  In  an  action  betweeii  a  person  belonging  to  a  ves- 
sel in  the  merchant  service,  and  the  owner,  master  or 
commander  thereof,  demanding  compensation  for  the  per- 
formance, or  damages  for  the  violation,  of  a  contract  for 
services  on  board  such  vessel,  during  a  voyage  perform- 
ed, in  whole  or  in  part,  or  intended  to  be  performed,  by 
such  vessel,  though  the  sum  demanded  exceed  one  hun- 
dred dollars. 

4.  In  an  action  by  or  against  any  person  belonging  to 
or  on  board  of  a  vessel  in  the  merchant  service,  for  an 
assault  and  battery  or  false  imprisonment,  committed  on 
board  such  vessel,  upon  the  high  seas,  or  in  a  place 
without  the  Unj^^j  States,  of  which  the  ordinary  courts 
of  law  of  this  ^^^f^  [jg^e  jurisdiction,  though  the  dam- 
ages demand^  i  one  hundred  dollars.  But  no- 
thing in  thi^  .    ^receding  subdivision  of  this 

^r  the  l^^  ^ 


section,  shall  give  the  court  power  to  proceed  in  any  of 
the  cases  therein  referred  to,  as  a  Court  of  admiralty  or 
maritime  jurisdiction. 

The  second  and  third  subdiTisions  of  this  section,  embrace 
the  peculiar  jurisdiction  of  this  court,  and  are  carefully  con- 
densed from  2  R.  L.  of  1813,  p.  381,  382,  sec.  106. 

CHAPTER  11. 

THE  ASSISTANT  JUSTICES*  COURTS,  IN  THE  CITY  OF 
NEW-YORK. 

ScCTioir  59.    Their  jorisdiction. 

§  59.  Tlie  assistant  justices'  courts  in  the  city  of  New- 
York,  shall  have  jurisdiction  in  the  following  cases,  and 
no  other: 

1.  In  actions  similar  to  those  in  which  justices  of  the 
peace  have  jurisdiction,  as  provided  by  sections  46  and 
47 ;  such  jurisdiction,  however,  to  be  limited  to  cases 
where  the  sum  due  or  claimed,  or  the  judgment  confess- 
ed, shall  not  exceed  fifty  dollars. 

2.  In  an  action  upon  the  charter  or  a  by-law  of  the 
corporation  of  the  city  of  New- York,  where  the  penalty 
or  forfeiture  shall  not  exceed  fifly  dollars. 
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CHAPTER  III. 

THE  MUNICIPAL  COURT  OF  THS  CITT  OF  BROOELTJR,  AND 
THE  justices'  COURTS  OF  THE  CITIES  OF  ALBANT^  TROT 
AND  HUPSON. 

SxcTSOV  60*  Th«ir  jnriadietiOB. 

§  60.  The  municipal  court  of  the  ci^  of  Brooklyn, 
and  the  justices'  courts  of  the  cities  of  Albany,  Troy 
and  Hudson,  respectively,  shall  have  jurisdiction  in  the 
following  cases,  and  no  other  : 

1.  In  actions  similar  to  those  in  which  comrts  of  jus- 
tices of  the  peace  have  jurisdiction,  as  provided  by  sec- 
tions 46  and  47, 

2.  In  an  action  upon  the  charter  or  by-laws  of  the  cor- 
porations of  their  cities  respectively,  where  the  penalty 
or  forfeiture  shall  not  exceed  one  hundred  dollars. 

CHAPTER  IV. 

GENERAL  PROVISIONS. 

SzcTioir  61.  Saetioni  4S-OT  applied  to  these  eonrte. 

§  61 .  The  provisions  of  sections  48  to  57,  both  inclu- 
sive, relating  to  forms  of  action,  to  pleadings,  to  the  rules 
of  evidence,  to  filing  and  docketing  transcripts  of  judg- 
ments, to  their  effect  and  the  mode  of  enforcing  them, 
and  to  proceedings  where  title  to  real  property  shall  come 
in  question,  shall  apply  to  the  courts  embraced  in  this 
title ;  except,  that  after  the  discontinuance  of  the  action 

[p.  &.  p.]  6 
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in  the  inferior  court,  upon  an  answer  of  title,  the  new 
action  may  be  brought  either  in  the  supreme  court,  or  in 
any  other  court,  having  jurisdiction  thereof 

This  section  has  been  already  sufficiently  explained,  in  con- 
sidering the  provisions  which  it  is  proposed  to  apply  to  the  courts 
embraced  in  this  title,  excepting  the  concluding  provision.  The 
exception  there  made,  is  intended  to  permit  the  plaintiff,  where 
an  action  is  discontinued  in  an  inferior  city  court,  to  commence 
his  new  action  in  the  mayor's  or  recorder's  court  of  the  same 
city,  if  such  a  court  exist.  It  forms  an  exception,  in  this  re- 
spect, to  the  provision  relative  to  the  courts  of  justices  of  the 
peace.  In  respect  to  them,  as  has  been  seen,  the  provision 
as  to  the  new  action,  requires  that  it  shall  be  commenced  in  the 
supreme  court;  there  being,  (if  our  recommendation  limiting  the 
jurisdiction  of  the  county  courts  to  special  cases,  be  adopted,) 
no  court,  except  those  specially  established  in  cities,  which  have 
jurisdiction  of  actions  involving  the  question  of  title  to  real 
prc^erty. 


PART  11. 


OF  CIVIL  ACTIONS. 


VITTiV:  I. 

Of  their  Form. 

n. 

Of  the  Time  of  €ommeiicing  them. 

m. 

Of  the  Parties. 

IT. 

Of  the  Place  of  Trial. 

T. 

Of  the  inanner  of  commeKciag  them* 

TI. 

Of  the  Pleadings. 

Til, 

Of  the  Provisional  Remedies. 

VIII. 

Of  the  Trial  and  Judgment. 

MX. 

Of  the  Execntf  on  of  ttie  JTadsment. 

X. 

Of  the  Costs. 

XI. 

Of  Appeals. 

XII. 

Of  the  miscellaneons  Proceedings,  and  gene- 

ral provisions. 

TITLE  I. 

m  the  Form  of  Civil  Actions. 

iftscTiON  G2«  Distinction  between  actions  at  law  and  foita  in  equity^  and  forma  of 
actions  and  salts,  abolished. 
03.  Parties  to  an  action,  how  designated, 
64.  Actions  on  jadgments,  abolished. 
05.  Feigned  issues,  abolished. 

The  chief  object  of  this  title  is  to  declare  the  leading 
principles  \vhich  lie  at  the  foundation  of  the  whole  pro- 
posed system  of  legal  procedure,  and  without  which^  in  our 
judgment,  very  few,  if  any  essential  reforms  can  be  effect- 
ed in- remedial  law.  We  refer  to  the  abolition  of  the  dis- 
tinction between  actions  at  law  and  suits  in  equity,  and  of  the 


forms  of  such  actions  and  suits.  This  principle  it  is  proposed 
to  declare  by  section  62,  'which  provides  that  ^^  the  distinctioD 
between  actions  at  law  and  suits  in  equity^  and  the  forms 
of  all  such  actions  and  suits  heretofore  existing,  are  abo« 
lished;  and  there  shall  be,  in  this  state  hereafter,  but  one 
form  of  action  for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  of  private  wrongs,  which  shall  be  de- 
nominated a  civil  action.'' 

In  our  remarks  upon  this  section  we  shall  consider  separate* 
ly,  the  two  propositions  which  it  involves* 

The  first  is,  the  abolition  of  the  distinction  between  actions 
at  law  and  suits  in  equity.  The  separate  jurisdictions  of  law 
and  equity,  exercised  by  distinct  tribunals,  as  they  existed  in  this 
state  up  to  the  adoption  of  the  new  constitution,  were  borrow* 
ed  from  similar  institutions  in  England,  with  such -modifica- 
tions, as  the  genius  of  ojur  people  rendered  necessary.  In  the 
early  history  of  the  English  law,  there  was  but  one  system  of 
jurisprudence,  and  one  form  of  tribunal  by  which  it  was  admin- 
istered. We  refer  to  the  courts  of  common  law.  In  the  progress 
of  time,  the  unbending  rigor  of  common  law  rules  was  found  to 
be  a  grievance,  which  rendered  necessary  the  exercise  of  some 
judicial  power,  by  which  the  s.everity  of  the  common  law  might 
be  relaxed.  The  establishment  of  the  court  of  chancery,  the 
original  design  of  which  was  to  soften  the  rigor  of  the  com- 
mon law,  and  to  do  complete  and  perfect  justice,  by  means  of 
the  peculiar  forms  of  proceeding  with  which  it  was  invested^ 
where  injustice  would  otherwise  have  followed,  was  the  result. 
In  the  exercise  of  its  functions,  new  principles  were  adopted^ 
new  modes  of  proceeding  devised,  and  powers,  some  of  them 
exclusive  of  and  others  concurrent  with  the  courts  of  law,  be- 
came the  means,  by  which  its  jurisdiction  was  administered. 

With  these  attributes^  that  court  was  incorporated  into  the  ju- 
dicial establishment  of  this  state  ;  and  until  it  was  aboHshed  by 
the  new  constitution,  it  continued  to  exist,  and  to  exercise  sub- 
stantially the  same  powers  as  exercised  by  the  court  of  chan- 
cery in  England.     Its  forms  and  modes  of  proceeding,  not 
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merely  in  enforcing  the  substantial  rights  of  parties,  but  in 
<he  ordinary  proceedings  by  which  suits  were  conducted,  were 
essentially  different  from  those  of  the  common  law  courts  ;  and 
not  merely  in  the  formal  conduct  of  litigation,  but  in  the  sub- 
stantial rules  by  which  rights  were  to  be  determined,  it  had 
built  up  as  distinct  a  system  as  it  is  possible  to  conceive.  The 
result  was,  in  this  state,  as  it  has  ever  been  in  England,  since 
the  separate  establishment  of  this  court,  a  conflict  of  jurisdic- 
tion, and  a  difference  of  judicial  opinion,  as  to  the  precise 
boundary  which  separated  the  powers  of  law  and  equity ; 
leading  to  a  call  on  the  part  of  the  people,  for  such  a  course 
of  measuies,  as  would  ensure  the  attainment  of  substantial  jus- 
tice, and  remove  the  embarrassments  in  the  organisation  of 
the  judiciary  establishment,  by  which  there  was  good  reason  to 
fear,  it  had  too  often  been  defeated. 

In  the  course  of  the  discussions  in  the  convention,  on  this 
subject,  upon  the  proposition  to  blend  the  two  jurisdictions  in 
one  court,  the  confusion  and  injustice  resulting  from  the  former 
system  of  separate  tribunals,  was  maturely  considered,  and  re- 
sulted in  the  adoption,  by  an  almost  unanimous  vote,  of  the 
provision  of  the  constitution  abolishing  the  court  of  chancery, 
and  declaring  that  ^'theie  shall  be  a  supreme  court,  having 
general  jurisdiction  in  law  and  equity."  {Art.  6,  sec,  3.)  A 
reference  to  the  debates  of  that  body,  will  show  that  this  re- 
sult was  eflectcd,  by  the  conviction  which  was  entertained,  of 
the  injustice  of  subjecting  a  party  whose  rights  were  involved, 
to  the  uncertain  chances  in  the  selection  of  the  proper  forum, 
by  which  they  were  to  be  determined.  And  it  vs  not  a  little 
lingular,  that  this  important  change  in  the  judicial  establishment 
of  the  State,  owes  its  origin  mainly  to  the  fact,  that  this  in- 
justice was  the  result,  rather  of  the  modes  of  proceeding,  than 
of  the  rules  of  determination  adopted  by  the  several  legal  and 
equitable  tribunals.  An  eminent  legal  member  of  that  body, 
whose  opinions,  probably,  had  great  influence  in  confirming,  if 
not  in  producing  this  result,  presented  this  distinction  in  terms 
so  clear  and  forcible,  that  we  cannot  forbear  introducing  them 
in  this  place. 
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"  To  understand  this  question,*'  said  he,  **  it  was  necessary 
to  look  at  what  these  things  called  law  and  equity  are,  as  con- 
tradistinguished from  each  other.  In  strictness,  there  could  not 
be  said  to  be  any  such  distinct  systems  as  law  and  equity. 
They  were  more  properly  called  two  distinct  systems  of  prac- 
tice ;  the  one  called  the.  practice  at  law,  and  the  other  the 
practice  in  equity.  By  the  practice  at  law,  a  man  was  only 
enabled  to  recover  a  simple  money  demand — with  the  two  ex- 
ceptions of  ejectment  and  replevin.  In  ejectment,  the  plaintiff 
may  recover  land — ^the  thing  itself ;  in  replevin,  he  may  re- 
cover a  chattel — the  thing  itself ;  but  in  all  other  respects,  a 
party  can  recover  in  the  law  practice,  nothing  but  a  sum  of 
money.  And  to  recover  that,  he  must  adopt  one  or  other  of 
five  or  six  particular  forms  of  action — very  technical  and  spe- 
cial in  form,  and  in  which  the  pleadings  are  almost  invariably 
fictitious,  filled  with  false  allegations  from  beginning  to  end. 
They  bore,  to  be  sure,  a  •certain  conventional  relation  to  a  truth, 
which  they  were  supposed  to  represent ;  and  which  conven- 
tional relation  was  perfectly  well  understood  by  learned  law- 
yers, and  tolerably  well  understood  by  the  profession  generally, 
but  which  no  layman  would  understand.  For  instance^  if  one 
were  to  rob  him  of  his  watch,  the  forms  of  pleading,  at  com- 
mon law,  would  allow  him  to  waive  the  force,  and  to  bring  an 
action  for  the  value  of  the  watch,  as  upon  a  purchase.  He 
could  charge,  that  on  a  certain  day,  he  sold  and  delivered  to 
the  defendant,  a  certain  watch,  in  consideration  whereof,  the 
thief  promised  to  pay,  when  he  should  be  thereto  requested,  as 
much  as  such  watch  was  reasonably  worth ;  and  that  it  was 
reasonably  worth  two  hundred  and  fifty  dollars.  The  defend- 
ant would  answer,  nan  assumpsit — that  he  did  not  so  promise. 
Every  word  in  the  declaration  would  be  false,  and  the  plea 
would  be  manifestly  true ;  and  yet  there  was  no  judge  in  the 
land,  that  would  not  instruct  the  jury,  that  though  this  was  a 
very  outrageous  act,  the  party  whose  watch  it  was,  had  a  right 
to  waive  the  wrong,  and  to  have  twelve  men  say,  on  their 
oaths,  that  the  defendant  did  promise  to  pay,  what  the  watch 
was  reasonably  worth,  in  manner  and  form  as  be  bad  alleged, 
and  that  their  verdict  must  be  for  the  plaintiff.  This  was  a 
very  fair  specimen  of  the  fictions  which  existed  in  the  common 
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law  modes  of  pleading.  He  could  consume  hourii,  in  giving  sim- 
ilar instances ;  but  one  was  sufficient.  Indeed,  almost  through- 
out, the  allegations  in  the  declaration  are  false  to  every  common 
and  ordinary  intent.  But  they  were  said  to  be  technically 
true  ;  because,  by  constiuction  of  law,  the  relation  between  the 
fiction  in  the  pleadings,  and  the  truth  it  represented,  was  well 
understood  by  lawyers  and  judges ;  and  between  them,  they 
could  instruct  the  jury,  to  bring  in  such  a  verdict,  as  worked 
out  the  ends  of  justice. 

''It  might  be  asked,  why  such  forms  were  adopted.  Their 
origin  was  of  remote  antiquity  ;  but  there  was  no  doubt  of  the 
true  reason.  Jurors  were  originally  very  ignorant,  and  it  was 
necessary,  by  special  and  strict  forms,  to  bring  down  questions 
in  issue  to  a  very  nice  and  simple  point.  And  these  pleadings 
were  modified,  from  time  to  time,  until  they  had  received  the 
character  that  was  now  impressed  on  them.  They  received 
their  form,  at  that  period,  when  a  scholastic  pedantry  had  over- 
run and  perplexed,  with  its  arbitrary  rules,  every  branch  of 
science.  And  hence,  of  course,  a  very  special  system  of  plead- 
ings came  to  be  adopted.  It  was,  however,  wholly  inadequate 
to  the  ends  of  justice  ;  and  because  it  was,  the  system  of  equi- 
ty jurisprudence  was  adopted  to  supply  its  defects.  That  was 
equity  practice.  Under  legal  practice,  a  man  could  not  get  a 
discovery  from  his  adversary  ;  could  not  reach  documents;  nor 
get  specific  relief,  except  in  a  feW cases. 

''  To  obviate  these  defects  in  the  law,  a  clerical  chancellor 
introduced  the  civil  law  practice ;  a  practice,  which,  however 
disfigured  in  some  places  by  unnecessary  forms — however  dis- 
figured at  this  day  by  extreme  prolixity — was  nevertheless,  in 
its  own  nature,  flexible,  highly  convenient,  and  capable  of  be- 
ing made  to  answer  all  the  ends  of  justice.  There  was 
literally  no  form  about  it.  The  party  stated  his  case, 
and  asked  the  relief  he  desired ;  and  the  court,  if  he 
proved  his  case,  gave  him  that  relief.  Under  this  practice, 
any  suit  for  any  kind  of  remedy  may  be  brought.  It  was  al- 
ways quite  easy,  by  bill  in  chancery,  to  sue  on  a  promissory 
note.  Yet,  as  the  English  courts  of  common  law  had  jurisdic- 
tion of  the  action,  and  chancery  had  no  jurisdiction  where 
relief  could   be  had  at  law,  chancery   was  never  permitted 
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to  take  cognizance  of  such  cases.  Thus,  from  the  inappro- 
priateness,  of  the  forms  of  the  common  law,  to  answer  the 
ends  of  justice,  this  equity  practice  was  introduced.  But  it 
was  not  permitted  to  act,  except  in  cases  of  necessity.  Thus, 
the  two  systems  grew  up  together.  And  at  the  period  of  the 
revolution  in  England,  they  had  courts  of  common  law  and 
courts  of  chancery,  as  we  have  them  now ;  each  exercismg  an 
extensive  jurisdiction,  and,  as  a  legal  writer  of  eminence,  by  a 
typographical  blunder,  was  made  to  say,  in  regard  to  the  court 
of  chancery,  an  expensive  one. 

*^  We  adopted  the  old  English  forms  ;  and  hence,  we  have  at 
this  day,  these  two  distinct  forms  of  practice.  He  supposed  they 
could  be  abolished,  and  one  form  made  to  answer  every  pur- 
pose. He  thought  the  keeping  of  them  separate,  was  mischiev- 
ous. In  no  country  of  Europe,  except  Great  Britain,  did 
these  two  separate  forms  exist.  The  chancery  or  civil  law 
forms  obtained  throughout  the  continent  of  Europe,  over  the 
whole  civilized  world,  wherever  justice  was  administered  in 
regular  form.  They  obtained  in  Scotland,  for  all  the  purposes 
of  remedial  justice.  They  were  used,  for  all  these  purposes, 
in  the  state  of  Louisiana.  In  some  countries  of  Europe,  where 
the  civil  forms  of  practice  obtained,  and  in  Louisiana,  they  had 
the  trial  by  jury,  in  as  full  vigor  as  under  the  common  law 
forms.  That  mode  of  trial  was  just  as  applicable,  in  civil  con- 
troversies, in  one  form  as  in  the  other.  The  inconvenience  of 
having  these  two  forms  of  practice,  had  long  been  felt  here. 
In  every  state  in  the  union,  except  New- York,  New-Jersey, 
Maryland  and  South  Carolina,  law  and  equity  were  now  ad- 
ministered in  the  same  courts ;  although  under  different  forms 
of  proceeding.  And  even  in  the  four  states  mentioned,  and 
also  in  England,  law  and  equity  in  the  last  resort,  was  ad- 
ministered in  the  same  court.  In  Great  Britain,  the  court  of 
exchequer  long  had  a  law  side  ;  the  same  judges  administering 
both  kinds  of  practice.  Still,  generally,  they  had  been  kept 
apart  in  that  country,  as  to  the  modes  of  practice. 

'^  Efforts  had  been  made,  in  several  states,  to  bring  these  two 
forms  together.  An  effort  had  been  made  in*Pennsylvania  ;  but 
there,  they  took  a  course,  precisely  opposite  to  that   which 
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good  sense  would  have  recommended.  Thej  attempted  to  make 
the  fictions  of  the  common  law  subserve  all  the  ends  of  civil  jus- 
tice ;  and  as  those  are  utterly  incompetent  for  this  purpose, 
that  state  presented  a  very  unfavorable  specimen  of  the  effects 
of  endeavoring  to  administer  civil  justice  in  one  form.  His 
view  was,  that  the  forms  of  pleading  used  in  chancery,  re* 
duced  and  cut  down  to  the  extent  they  might  be,  were  the  true 
forms  by  which  civil  justice  might  be  administered,  in  all  cases, 
in  one  court,  and  by  an  uniform  mode  of  practice. 

^^It  was  so  administered,  not  only  in  all  the  countries  of  Eu- 
rope, in  Scotland,  and  in  Louisiana,  but  in  all  cases  of  ad- 
miralty jurisdiction  throughout  the  United  States.  Directly 
under  our  eyes,  in  the  United  States  district  court,  sitting  here 
at  Albany,  this  mode  of  pleading  and  practice — simple,  uni- 
form, free  from  technicalities,  which  was  adequate  to  the  ad- 
ministration of  justice  in  all  civil  cases, — was  in  full  operation. 
And  he  invited  the  convention  to  approach  the  framing  of  these 
provisions,  with  the  view  of  carefully  avoiding  the  perpetua- 
tion of  these  distinctions,  and  enabling  the  legislature  to  sim- 
plify and  bring  the  two  forms  into  one,  if  practicable."— 
{Conv.  Debates  Argus  ed.y  441,442.) 

The  history  of  jurisprudence,  both  in  this  state  and  in  Eng- 
land, is  full  of  illustrations  of  the  justice  of  these  remarks,  and 
affords  a  most  convincing  proof  of  the  wisdom  of  the  measure 
adopted  by  the  people  of  this  state,  in  abolishing  the  distinc- 
tion between  law  and  equity  tribunals.  Notwithstanding  their 
separate  existence,  they  had,  under  the  institutions  of  this  state, 
but  one  common  object,  the  administration  of  justice — depend- 
ing not  upon  the  mere  discretion  of  the  court,  but  ascertained 
by  fixed  and  certain  rules  of  law.  And  yet,  while  they  were 
kept  distinct,  though  their  jurisdictions  continually  encroached 
upon  each  other,  there  were  certain  rules,  not  well  defined,  but 
yet  existing,  by  which  their  powers  were  distinguished.  It  is, 
therefore,  no  matter  of  surprise,  that  the  books  are  filled  with 
cases,  in  which  the  injustice  has  been  imposed  upon  parties^  of 
suffering  the  loss  of  a  substantial  right,  because  of  a  mistake 
in  the  choice  of  a  forum,  before  which  its  enforcement  was 
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sought.  If  it  were  necessary,  scores  of  cases  might  be  cited, 
in  which,  after  a  long  ^nd  protracted  controversy  upon  the 
merits,  the  cause  ultimately  turned  upon  the  question  of  mis- 
taken jurisdiction. 

Nor  is  the  view  of  the  subject,  which  has  here  been  presented, 
peculiar  to  the  discussion  which  it  has  undergone  in  this 
state.  The  attention  of  jurists  in  England, — the  only  coun- 
try in  Europe  in  which  this  distinction  of  jurisdictions  exists, — 
has  been  directed  to  its  consideration.  In  his  great  speech 
upon  law  reform,  Lord  Brougham^  in  discussing  the  subject  of 
proceedings  in  the  courts  of  justice,  presented,  as  one  of  the 
prominent  points  for  the  consideration  of  parliament,  the  abol- 
ition of  the  distinction  to  which  we  have  referred;  and  urged 
the  adoption  of  the  principle,  that  ^'  no  party  should  be  sent  to 
two  courts,  where  one  is  able  to  afford  him  his  whole  remedy; 
nor  to  a  dearer  and  bad  court,  when  he  can  elsewhere  have  a 
cheaper  and  better  remedy;  nor  should  any  one  be  obliged  to 
come  twice  over  to  the  same  court,  for  different  portions  of 
bis  remedy,  which  he  might  have  all  in  one  proceeding." 

It  is,  however,  no  part  of  our  purpose  to  present  the  princi- 
ple of  an  union  of  law  and  equity  jurisdiction,  upon  a  broader 
basis  than  that  which  has  reference  to  their  forms  of  proceed- 
ing. It  is  enough  for  us  to  know,  that  the  fundamental  law 
has  united  these  functions  in  one  tribunal;  and  in  recommend- 
ing to  the  legislature  a  system  of  practice,  by  which  those 
functions  may  be  conveniently  exercised,  it  is  only  necessary 
that  we  should  take  care  not  to  encroach  upon  substantial  rights. 
Keeping  in  view  the  distinction  between  rights,  on  the  one 
hand,  and  the  means  of  their  ascertainment  and  enforcement, 
on  the  other,  the  only  question  is,  whether  a  mode  of  pro- 
ceeding, common  to  all  civil  controversies,  whether  known  as 
legal  or  equitable,  can  be  safely  and  conveniently  prescribed. 

The  object  of  every  suit,  so  far  as  modes  of  proceeding  are 
concerned,  is  to  place  the  parties  whose  rights  are  involved  in 
it,  in  a  proper  and  convenient  form,  before  the  tribunal  by 
which  they  are  to  be  adjudicated;  to  present  their  conflicting 
allegations,  plainly  and  intelligibly  to  each  other  and  to  the 
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court;  to  secure  by  adequate  means  a  trial  or  hearing  of  the 
contested  points ;  to  obtain  a  judgment  or  determination  adap- 
ted to  the  justice  of  the  case  ;  and  to  effect  the  enforcement  of 
that  judgment,  by  vigorous  and  efficient  means.  This  object 
is  not  peculiar  to  any  form  of  remedy,  whether  it  be  legal  or 
equitable,  or  whether  it  fall  within  any  one  of  the  subordinate 
classes  of  actions,  as  they  now  exist  at  law,  but  is  common  to 
all.  That  it  can  be  practically  attained  in  every  species  of 
controversy,  so  far  as  the  mere  formal  and  progressive  steps  in 
the  conduct  of  suits  is  concerned,  we  are  thoroughly  convinced; 
and  with  a  confidence,  we  trust  not  unbecoming,  we  present 
the  subsequent  provisions  of  the  proposed  act,  as  well  adapted 
to  carry  out  that  object. 

Without  intending  to  anticipate  the  discussion  of  its  provi- 
sions in  their  appropriate  places,  we  may  here  briefly  advert  to 
some  points,  in  which  the  assimilation  of  law  and  equity  pro- 
cedure has  been  supposed  by  some,  to  be  attended  with  insur- 
mountable difficulties. 

The  first  of  these  is  the  subject  of  pleading.  The  distin- 
guishing feature  now  existing  between  pleadings  at  law  and  in 
equity  is,  that  in  the  former,  the  professed  object  is,  by  concise 
and  formal  statements  of  conclusions  of  fact,  to  bring  the  cause 
to  a  distinct  issue,  either  of  fact  or  of  law, — while  in  the  lat- 
ter, the  facts  of  the  case  may  be  stated  without  technicality, 
and  with  a  minuteness  of  circumstantial  detail,  tending  to  es- 
tablish the  proposed  conclusion  of  fact,  in  a  manner  forbidden 
by  the  rules  of  pleading,  which  prevail  in  the  courts  of  law. 
This  distinction,  so  far  as  equitable  pleading  is  concerned,  has 
resulted  mainly  from  the  peculiar  power  of  a  court  of  equity 
in  enforcing  discovery  in  aid  of  the  relief  sought,  and  in  the 
necessity  which  existed  for  minute  detail,  in  order  more  effectu- 
ally to  probe  the  conscience  of  the  defendant.  At  law,  with 
some  unimportant  statutory  exceptions,  no  such  power  exists; 
and  hence,  nothing  but  conclusions  of  fact  have  either  been  per- 
mitted or  required  in  pleading.  We  propose  to  reduce  the 
system  of  pleading  to  one  of  allegation  merely,  without  refer- 
ence to  discovery,  in  the  mode  which  will  presently  be  sug- 
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g«sted;  so  that  the  same  form  of  allegation  may  be  adapted 
to  cases  which  hav^  heretofore  been  distiDguished  as  legal  and 
equitable.  And  in  order  to  prevent  any  prejudice  which  might 
otherwise  result  from  the  necessity  now  existing  in  equity,  for 
the  kind  of  pleading  to  which  we  have  referred,  we  present 
a  series  of  enactments,  providing  that  in  all  cases,  either 
party  may  obtain  from  the  other  a  discovery  under  oath,  of 
all  facts  necessary  to  the  prosecution  or  defence  of  the  action. 

The  second  point  of  objection  urged  to  the  proposed  assimi- 
lation of  practice,  is  the  mode  of  trial.  The  constitution  has 
provided  by  the  second  section  of  article  first,  that  "  the  trial 
by  jury,  in  all  cases  in  which  it  hasbeen  heretofore  used,  shall 
remain  inviolate  forever;  but  that  a  jury  trial  may  be  waived 
by  the  parties  in  all  civil  cases,  in  the  manner  to  be  prescribed 
by  law;'^  and  by  the  tenth  section  of  the  sixth  article,  that 
^'  the  testimony  in  equity  cases  shall  be  taken  in  like  manner 
as  in  cases  at  law."  Under  these  sections,  the  legislature 
have  power  to  provide  liberally  for  references  in  all  cases  in 
which  that  right  has  heretofore  existed,  as  well  in  cases  of  a 
strictly  legal  character,  as  in  those  of  an  equitable  nature, 
which  they  deem  can  be  more  conveniently  investigated  in  that 
mode.  In  reference  to  the  exercise  of  this  power,  we  have 
provided  for  modes  of  trial  by  a  jury,  by  the  court  and  by  re- 
ferees, in  such  a  manner,  as  to  render  this  branch  of  procedure 
beneficial  and  convenient. 

The  third  consideration  connected  with  this  subject  is,  the 
existing  differences,  in  the  form  of  judgment,  and  the  means  of 
enforcing  it,  peculiar  to  the  courts  of  law  and  equity.  Judg- 
ments in  the  former  are,  with  very  few  exceptions,  compeasa* 
tory,  while  in  the  latter,  in  a  majority  of  cases,  they  embrace 
specific  relief  peculiar  to  each  case.  It  is  a  leading  feature  of 
our  proposed  plan,  to  require  in  all  cases  a  judgment  adapted 
to  the  established  rights  of  the  parties;  and  we  can  see  no  diffi^- 
culty  in  incorporating  into  it,  as  a  portion  of  an  uniform  sys- 
tem of  practice,  a  form  of  execution  which  shall  adapt  itself  to 
the  judgment. 

Independently  therefore,  of  the  express  declaration  of  the 
legislative  will,  requiring  us  to  provide  ^^  for  an  uniform  course 
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nizance/' we  can  see  no  difficulty  which  cannot  be  readilj 
overcome,  in  the  accomplishment  of.  this  object;  while  in  ac- 
cordance with  the  direction  thus  given  us,  we  can  perceive  no 
just  reason,  for  preserving  a  distinction  in  the  modes  of  pro* 
ceeding, — ^the  tribunal  in  either  case  being  the  same*  The  legis- 
lature, in  adopting  this  provision,  no  doubt  acted  upon  the 
well  known  fact,  that  in  many  cases^  without  reference  at  all 
to  the  merits  of  the  controversy,  parties  had  been  turned  out  of 
courts  of  equity,  because  they  should  have  gone  into  courts  of 
law,  and  out  of  courts  of  law,  because  they  should  have  gone 
into  equity.  They  no  doubt  also  correctly  interpreted  the 
constitution,  which  had  abolished  a  separate  court  of  equity, 
and  transferred  general  jurisdiction  in  law  and  equity  to  the 
supreme  court,  when  they  instructed  us  to  provide  for  a  system 
of  procedure  which  should  obviate  the  evil  referred  to,  and  se- 
cure the  protection  of  rights,  without  reference  to  unnecessary 
and  unmeaning  forms. 

The  second  branch  of  the  section  in  question,  proposes  to 
abolish  the  distinctions  between  the  several  forms  of  actions  at 
law,  and  of  suits  in  equity. 

At  common  law,  the  grand  division  of  civil  actions  was  into 
Ttaly  personal  and  mixeii  real  actions  being  such  as  were 
brought  for  the  specific  recovery  of  lands,  tenements  or  heredi- 
taments; personal  being  those,  whii|h  were  brought  for  the  spe- 
cie recovery  of  goods  and  chattels,  or  for  pecuniary  compen- 
sation for  the  non-payment  of*  a  debt,  or  for  the  breach  or 
non-performance  of  a  contract,  obligation  or  duty,  or  for  the 
commission  of  any  other  private  injury,  of  whatever  descrip- 
tion; and  mixed  actions  being  such  as  partook,  in  some  degree 
of  the  nature  of  both  the  former,  and  therefore  properly  re* 
duciUe  to  neither  of  those  de6nitions,  and  which  were  brought 
both  for  the  specific  recovery  of  lands,  tenements,  and  heredi- 
taments, and  for  damages  for  injuries  sustained  in  respect  to 
property  of  that  description. 

In  the  revision  of  the  statutes  of  this  state,  (2  R,  S.^Sd  ed., 
390^  sec.  1,)  these  general  divisions  of  actions  underwent  some 
slight  change^  and  were  distributed  into;. 
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1.  Sach  as  relaU  to  real  estate; 

2.  Those  \\^bich  may  be  brought  for  the  recovery  of  any 
debt  or  demand,  or  for  the  recovery  of  damages  only: 

3.  Those  which  may  be  brought  for  penalties  or  forfeitures. 

4.  Suits  in  courts  of  equity. 

This  provision  was  designed  to  comprehend  under  the  head 
of  actions  relating  to  real  estate,  those  which  were  formerly 
known  as  real  and  mixed  actions ;  and  under  the  denomination 
of  personal  actions,  those  which  were  brought  for  the  recovery 
of  a  debt  or  demand,  or  of  damages  only,  or  for  penalties  and 
forfeitures,  as  well  as  those  which  sought  the  specific  recovery 
of  personal  property.  When  it  was  adopted,  real  and  mixed 
actions  existed  in  this  state  as  at  common  law  ;  and,  though  of 
rare  practical  occurrence,  were  extremely  numerous,  and  attend- 
ed with  forms  of  an  exceedingly  intricate  and  complicated  char^ 
acter.  Under  the  general  classification  above  referred  to,  how* 
ever,  all  actions  relating  to  real  estate  were  reduced  to  the 
heads  of  ejectment,  proceedings  to  compel  the  determination 
of  claims  to  real  property,  partition,  writ  of  nuisance,  waste, 
.  trespass  on  lands,  and  proceedings  to  discover  the  death  of 
persons  upon  whose  lives  any  particular  estate  may  depend. 
(2  R.  S.  3d  ed.  399—439.) 

These  actions  and  proceedings,  excepting  the  writs  of  nuis- 
ance and  waste,  which  are  still  in  their  nature  and  mode  of  en- 
forcement, of  a  mixed  character,  and  trespass  on  lands,  which, 
although  relating  to  real  property,  is  in  its  nature  and  form  of 
proceeding,  personal,  are  substituted  in  place  of  the  ancient 
real  action  ;  it  being  provided  by  the  chapter  of  the  Revised 
Statutes  just  cited,  and  containing  this  new  classification,  that 
all  writs  of  right,  writs  of  dower,  writs  of  entry  and  writs  of 
assize,  all  fines  and  common  recoveries,  and  all  other  real  ac- 
tions known  to  the  common  law,  not  enumerated  and  retained 
in  that  chapter,  and  all  writs  and  other  process  heretofore  used 
in  real  actions,  not  specially   retained,  should   be   abolished. 

Personal  actions,  as  they  existed  at  common  law,  and  as  they 
are  still  retained  in  this  state,  are  divided  into  actions   ex  catir 
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traciu  and  ex  delicto.  These  again  are  subdivided,  the  former 
into  actions  of  account,  assumpsit,  covenant,  debt,  annuity  and 
scire  facias  ;  and  the  latter  into  trespass,  trespass  on  the  case, 
and  replevin. 

The  action  of  account  is  maintainable  against  a  guardian  in 
socage,  bailiff  or  receiver,  to  compel  an  account  of  profits  or  of 
moneys  received  by  the  defendant ;  and  also  in  the  case  of  two 
joint  mercantile  partners  ;  it  being  neccessary,  however,  that 
the  plaintiff  should  name  himself  as  merchant^  and  the  defen- 
dant also  as  merchant y  and  should  charge  the  defendant  as  re- 
ceiver of  the  moneys  of  the  plaintiff.  It  may  also  be  maintained, 
by  statute,  by  one  joint  tenant  or  tenant  in  common  of  real  es- 
tate, against  another  for  receiving  more  than  his  just  share  or 
proportion. 

Assumpsit  is  the  form  of  remedy,  by  which  a  compensation 
in  damages  may  be  recovered,  commensurate  with  the  injury 
sustained  by  the  breach  or  violation  of  any  contract  not  under 
seal  nor  of  record,  whether  express  or  implied,  written  or  ver- 
bal, for  the  payment  of  money,  or  for  the  performance  of  an 
act  not  prohibited,  or  the  omission  of  the  performance  of  an 
act  enjoined  by  law. 

Covenant  is  the  appropriate  action  for  the  recovery  of  dam- 
ages, for  the  breach  of  an  engagement  under  seal, — to  do  or 
not  to  do  a  particular  thing,  as  to  pay  a  sum  of  money,  to 
build  a  house,  or  the  like  ;  and  in  this  respect  the  rule  is  the 
same  as  in  respect  to  parol  contracts, — that  the  act  which  is 
done  must  not  be  iii  contravention  of,  and  the  act  omitted 
must  be  one,  the  performance  of  which  is  enjoined  by 
law.  As  to  what  constitutes  an  agreement  under  seal, — or  as 
it  is  denominated,  a  specialty,  in  contradistinction  from  a  sim- 
ple contract,  which  term  comprises  contracts  not  under  seal 
or  of  record, — ^it  is  to  be  observed,  that  the  mere  putting  a 
seal  to  an  instrument,  even  though  it  be  a  promissory  note, 
changes  the  nature  of  the  c6ntract,  and  makes  that  a  covenant, 
which  would  otherwise  have  been  a  simple  contract  or  promise. 

Debt  is  the  appropriate  action  for  money  due  on  a  legal  li- 
ability, or  upon  a  simple  contract,  express  or  implied,  or  upon 
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a  contract  under  seal  or  of  record,  whenever  tke  demand  is 

for  a  sum  certain,  or  capable  of  being  reduced  to  a  certainty. 

* 

Annuity  is  the  form  of  remedy  for  the  recovery  of  an  annu- 
ity, or  yearly  payment  of  a  sum  of  money  granted  to  another 
in  fee,  or  for  life  or  years,  charging  the  person  of  the  grantor 
only  ;  and  it  may  be  brought  by  the  grantor  or  his  heirs,  or  his 
or  their  grantee,  against  the  grantor,  or  his  heirs. 

A  scire  facias  is  a  judicial  writ,  founded  upon  a  record,  such 
as  a  judgment  or  recognizance, — requiring  the  party  against 
whom  it  is  brought,  to  sheyr  cause,  why  the  party  bringing  it 
should  not  haye  the  benefit  of  such  record.  For  example,  it 
lies  where  execution  has  not  been  sued  out  on  a  judgment 
within  two  years  ;  or  to  revive  a  judgment  against  the  repre- 
sentatives of  a  deceased  defendant ;  or  by  the  representatives 
of  a  deceased  plaintiff;  or  where  the  situation  of  either  party 
is  changed  by  marriage  ;  or  to  continue  a  suit  by  or  against 
the  representatives  of  either  party,  who  shall  have  died  during 
its  pendency. 

Trespass  (regarded  as  a  personal  action,)'may  be  brought  for 
an  injury  accompanied  by  force,  to  the  person;  such  as  as* 
sault,  battery,  and  false  imprisonment ;  or  to  personal  proper- 
ty, either  in  carrying  it  away,  or  destroying  or  otherwise  inju- 
ing  it. 

Trespass  on  the  case  is  the  most  comprefaenttve  action 
known  to  the  law.  It  includes  within  its  operation,  nearly 
every  injury  to  personal  rights,  whether  resulting  from  a  vio- 
lation of  express  or  implied  duty  or  obligation,  tending  .either 
to  the  withholding  of  a  right  or  the  actual  commission  of  a 
wrong.  Indeed,  if  we  except  the  cases  already  referred  to, 
where  the  remedy  by  the  action  of  account,  covenant,  debt 
or  scire  facias^  is  applicable,  il  may  be  said  to  comprise,  or  at 
all  events,  to  be  concurrent  with,  every  other  personal  remedy. 
For  example,  it  applies  to  injuries  to  the  person,  whether  with 
or  without  force,  and  affecting  either  the  character,  the  safety, 
or  the  health  or  quiet  of  the  plaintiff;  or  to  the  personal  rights 
of  the  plaintiff,  and  resulting  from  negligence,  deceit  or  the  like, 
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or  from  seJuction  or  criminal  conversation  ;  or  to  his  proper- 
ty, by  its  conversion,  which  is  remediable  by  what  is  denomi- 
nated the  action  of  trover. 

The  action  of  replevin  lay  originally  at  common  law,  for 
the  specific  recovery  of  the  property  of  the  plaintiff,  which 
had  been  taken  by  distress;  and  had  for  its  object,  as  it  now 
has,  the  immediate  -re-delivery  of  the  property  to  the  plaintiff, 
upon  sufficient  security  to  make  good  his  claim.  It  has  been 
gradually  extended,  until  it  has  now  become  the  common,  as  it 
is  the  only  remedy,  for  the  recovery  of  the  possession  of  per- 
sonal property,  wrongfully  taken  or  withheld. 

Within  some  one  of  these  forms  of  action,  every  injury  to 
personal  rights,  which  is  the  subject  of  legal  redress,  roust  be 
brought ;  and  the  failure  to  select  the  one  which  is  strictly  ap- 
propriate, IS  as  fatal  to  the  rights  of  the  party,  as  his  failure  to 
sustain  the  merits  upon  which  his  claim  to  redress  is  founded. 
There  b  no  branch  of  legal  science  upon  which  so  much  curi- 
ous, and  ^e  may  be  permitted  to  add,  unnecessary  learning 
has  been  expended,  as  in  the  attempt  to  define  the  precise  boun- 
daries which  distinguish  these  various  forms  of  action;  and  the 
absurdities  by  which  their  early  history  and  their  present  reten- 
tion are  attended,  are  full  of  instruction  as  to  the  necessity  for 
a  deliberate  inquiry,  into  the  propriety  of  their  further  continu- 
ance. They  are  referred  back|  by  some  o(  the  elementary 
writers,  to  the  sanction  of  the  king's  original  writ,  which  for- 
merly was,  and  even  now,  by  fiction  of  law,  is  an  essential 
preliminary  form  to  the  institution  of  a  suit  in  the  common  law 
courts  ;  and  which,  from  the  fact,  thatj  from4he  most  ancient 
times,  it  defined  and  determined  the  form  of  action,  rendered 
the  forms  o{  writs  and  actions  correlative  terms,  and  led  to  the 
result  that  the  former  were  regarded  as  evidence  of  the  right. 

Mr.  Stephen^  (one  of  the  ablest  commentators  upon  and  de- 
fenders of  this  system,)  refers  to  various  conflicting  authorities 
18  to  the  aotiqaity  of  these  writs;  which  be  regards^  nqt  only 
as  essential /on»tt/ie  for  the  institution  of  a  suit,  but  as  connect- 
ed with  the  whole  scheme  of  actions,  and  as  having  an  impor* 
tant  relation  to  pleading,  especially.  After  remarking  that  it 
[f .  t  f]  6 
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M  known  that  some  of  these  writs  are  at  least  as  andent  as  the 
time  of  Henry  II.,  (being  found  in  the  work  of  OlanvUle^  who 
wrote  in  that  king's  reign,)  he  observes,  that  the  student  will  in 
Tain  search  the  books  of  the  science,  for  any  distinct  and  satis- 
factory history  of  their  original  invention. — ^'^It  is  said  on 
high  authority, ''  says  he,  ^^that  the  more  common  and  ordinary 
writs  were,  de  communi  consilio  totius  regnij  concessa  tt  op- 
probata ;  and  also  that  some  writs  existed  long  before  the  con- 
quest." 

Another  learned  writer,  (Lord  Chief  Baron  GUbert^)  asserts 
that  the  more  ancient  of  them  were  brought  from  Normandy. 
And  these  vague  and  somewhat  inconsistent  statements,  seem  to 
constitute  the  whole  substance  of  the  information  to  be  derived 
from  the  English  writers  on  the  subject.  A  learned  jurist  of 
our  own  country,  however,  (Judge  Gushing^  of  Massachusetts,) 
has  carefully  examined  the  subject,  and  has  presented  a  con- 
densed history  of  these  writs,  as  constituting  the  basis  of  the 
present  forms  of  action;  to  the  results  of  which  we  deem  it 
not  out  of  place  to  refer. 

From  their  introduction  into  England  by  the  Normans, 
the  forms  of .  writs,  for  many  years  after  the  Norman 
conquest,  weie  devised,  and  the  writs  themselves  is- 
sued by  the  king's  chancellor  and  the  clerks  in  chancery. 
The  chancellor  was  the  keeper  of  the  king's  great  seal, 
by  which  all  writs,  as  well  as  other  documents  emanating 
from  the  king,  were  authenticated.  For  the  purpose  of 
performing  this  duty^  it  is  stated  by  one  of  the  roost  ancient 
writers  on  the  English  law,  that  certain  honest  and  discreet 
clerks,  swoin  to  the  king,  were  associated  with  the  chancellor, 
and  that  by  reason  of  their  being  more  fully  informed  in  the 
laws  and  customs  of  England,  it  was  made  their  duty  to  hear 
and  examine  the  petitions  and  complaints  of  suitors,  and  upon 
the  quality  of  injuries  shewn  by  them  to  provide  due  remedy 
by  the  writs  of  the  king,  which  were  denominated  brtvia. 

The  mode  of  proceeding,  by  means  of  writs  framed  and  is- 
sued as  above  mentioned,  so  far  as  it  is  necessary  to  be  here 
stated,  seems  to  have  been  the  following: — when  any  one  had 
received  an  injury,  for  which  he  wished  to  obtain  redress,  he 
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made  application  or  petition  to  the  king  himself,  as  the  fountain 
of  justice,  or  rather  to  the  chancellor, — then,  as  now — denom- 
inated the  keeper  of  the  king's  conscience;  and  the  chancellor, 
or  his  clerks,  upon  the  plaintiff's  statement  of  his  case,  framed 
or  selected  a  writ,  adapted  to  the  redress  of  the  injury  sustain- 
ed. This  writ  was  nothing  more  than  a  letter,  containing  a 
brief  statement  of  the  plaintiff's  claim,  addressed,  in  the  king's 
name,  to  the  sheriff  of  the  county,  where  the  injury  occurred; 
in  some  cases^  (3  Bl.  Com,  274,)  directing  him  to  command 
the  defendant,  to  satisfy  the  plaintiS^s  claim,  and  if  the  defend- 
ant failed  to  comply,  then  to  summon  him  to  npjpear  before  the 
king's  justices,  to  show  why  he  had  not  done  so;  and,  in  other 
casesj  (3  BL  Com,  274,)  merely  directing  the  sheriff,  without 
any  previous  command  to  the  defendant,  to  summon  him  to 
appear  as  above,  provided  the  plaintiff  should  give  the  sheriff 
security  effectually  to  prosecute  his  claim.  If  the  defendant, 
in  the  first  class  of  cases,  obeyed  the  command  of  the  king, 
there  was  an  end  of  the  matter.  If  he  did  not,  the  sheriff 
commanded  him  to  appear,  as  by  the  direction  of  the  writ, 
and  account  for  his  non-compliance.  The  sheriff  then  endorsed 
a  statement  of  his  proceedings  on  the  writ,  and  returned  it  to 
the  court  or  justices  specified.  The  same  course  was  pursued, 
in  the  ether  class  of  cases;  except  that  the  sheriff  did  not  com- 
mand the  defendant  to  satisfy  the  plaintifT's  claim,  but  sum- 
moned him  in  the  first  instance,  upon  receiving  security  from 
the  plaintiff. 

These  writs  being  thus  returned,  not  to  the  chancellor,  by 
whom  they  were  issued,  but  to  some  other  of  the  king's  courts 
or  justices,  operated  as  a  commission,  directed  by  the  king  to 
bis  judges,  to  determine  the  controversy  between  the  parties. 
They  were  called  original  writs.  If  the  defendant  appeared, 
according  to  the  requisition,  the  plaintiff  stated  his  case  anew 
to  the  court,  in  a  declaration,  or  statement  of  the  facts  upon 
which  his  claim  or  demand  was  founded.  If  the  defendant  did 
not  appear,  a  new  process  was  then  issued,  (not  by  the  chan- 
cellor, but  by  the  judge  or  the  court,  to  whom  the  original 
writ,  issued  by  the  former,  had  been  returned,)  against  the 
person  or  property  of  the  defendant,  with  a  view  to  compel 
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him  to  appear.  This  was  denominated  a  judicial  writ.  Tk« 
process,  thus  issued  by  the  court^  to  compel  the  defendant  to 
iHibmit  himself  to  its  jurisdiction,  agreeably  to  the  command  of 
the  king, — and  all  the  subsequent  proceedings, — including  the 
pIainti£Ps  declaration,  the  defendant's  answer,  (the  pUadingif 
as  they  were  called,)  closely  followed,  or  rather  repeated  the 
original  toritj  in  the  statement  of  the  plalntifTs  case.  The 
forms  of  the  original  writs,  which  were  devised  and  issued  by 
the  chancellor  and  his  clerks,  were  inserted  in  a  book  kept  in 
the  chancery,  called  the  register  of  writs,  and  preserved  as  pre- 
cedents for  future  cases. 

^^  When  these  forms  had  accumulated  to  such  a  number,  as  to 
provide  for  the  most  obvious  cases  of  wrong,  some  of  them 
were  denominated  de  cursuy  or  writs  of  course;  which  seem  to 
have  been  issued  from  the  chancery,  upon  the  applicant's  find* 
ing  pleilges,  paying  the  customary  fees,  and  svrearing  to  the 
truth  of  his  allegations:  and  according  to  Fleta,  the  writs  d$ 
cursu  attained  such  a  degree  of  authority,  as  precedents,  that 
they  could  not  be  altered,  but  by  the  parliament.  In  the 
twelfth  year  of  Henry  III ,  the  forms  and  precedents  of  all 
the  writs  de  cursu  then  in  use,  which  were  transmitted  by  that 
king  to  Ireland,  for  the  administration  of  justice  in  that  coun- 
try, were  fifty-one  in  number.  These  writs  de  cursu  seemed 
to  have  sufficed  for  the  ordinary  demands  of  suitors,  and  proba- 
bly rendered  the  interference  of  the  chancellor,  in  the  forma- 
tion of  new  writs,  less  frequent  than  in  former  times.  Wheth- 
er it  was  in  consequence  of  the  infrequent  exercise  of  this  pow- 
er,— or  the  breaking  up  of  the  old  court  into  distinct  judica- 
tures,—or  the  authority  of  the  old  forms,  regarded  as  prece- 
dents,— or  from  some  other  cause  which  can  now  only  be  con- 
jcctured^-^it  seems,  that  early  in  the  reign  of  Edward  I.,  it 
was  doubted,  whether  the  clerks  of  the  chancery  had  authority 
to  devise  new  forms  to  meet  the  exigency  of  new  cases;  and  it 
was  therefore  provided,  by  a  statute  enacted  in  the  tLirteenth 
year  of  that  king,  '^  that,  as  often  as  it  shall  happen,  in  the 
chancery,  that  in  one  case  a  writ  is  found,  and  in  a  /tJks  c«f€, 
{in  amsimili  casu^)  falling  under  the  same  right,  and  requiring 
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the  like  reraeclj,  no  \irrit  is  to  be  found,  tbe  clerks  of  the  chan- 
cery shall  agree  in  making  a  writ,  or  adjourn  the  complainants 
until  tbe  next  parliament,  and  sball  write  the  cases  in  which 
they  cannot  agree,  and  refer  them  to  the  next  parliament;  and 
by  the  agreement  of  men  learned  in  the  law,  a  writ  shall  be 
made,  lest  it  sliould  happen,  tha'.  the  court  of  the  king 
should  be  deficient  in  doing  justice  to  complainants."  This 
statute  was  probably  intended  to  relieve  the  chancery  from  all 
doubt,  in  regard  to  the  power  to  devise  new  writs;  but  it  seems 
to  have  been  construed  in  an  illiberal  spirit:  and  the  authority 
conferred  by  it  was  restricted,  to  the  making  of  writs  in  like 
cases  with  those  already  provided  for.  It  was  not  supposed  to 
give  or  recognize  any  right  to  frame  such  instruments,  for  cases 
entirely  new;  which  could  therefore  only  be  provided  for  by 
the  authority  of  parliament.  Many  new  writs,  however,  were 
framed  under  this  statute,  according  to  the  principle  contain- 
ed in  it,  that  is,  in  like  casesj  or  upon  the  analogy  of  actions 
previously  existing. 

'^  One  principal  branch  of  the  duties  of  the  chancellor  and  his 
clerks,  was,  as  has  been  seen,  to  receive  applications  or  peti- 
tions, for  the  redress  of  legal  injuries,  and  to  furnish  the  peti- 
tioners wiih  writs  adapted  to  their  respective  cases.  These  in- 
struments had,  hitherto,  been  merely  the  means,  by  which  the 
king^s  justices  or  courts  were  authorized  to  do  justice  to  the 
petitioners.  But  now,  they  had  assumed  a  new  character;  they 
were  invested  with  the  authority  of  precedents;  were  consid- 
ered as  evidences  of  the  law;  their  form  could  not  be  changed; 
and  no  new  one  could  be  framed  but  by  the  aid  of  parliament. 
Plaintiffs  still  commenced  their  proceedings,  by  an  application 
or  petition  in  chancery,  for  the  proper  writ;  but  if  none  could 
be  found  in  the  register,  adapted  to  the  case,  and  if  none  could 
be  frame.l  under  the  statute  above  mentioned,  the  petitioner  was 
without  remedy,  but  by  an  act  of  parliament.  The  register  of 
itritsy  instead  of  being  a  book  of  mere  forms,  to  expedite  bu- 
siness, and  lighten  the  labor  of  the  chancellor  and  his  cletkt^ 
had  new,  without  any  express  legislative  sanction,  become  a 
compendium  of  legal  remedies. 
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'^  If  the  defendant  neglected  to  appear,  iu  obedience  to  the  ori- 
ginal writ  under  the  great  sea),  the  court,  to  which  it  was  re- 
turned, then  issued  a  judicial  writ,  (in  which  the  original  was 
recited,)  the  object  of  which  was  to  compel  the  defendant  to 
appear.  <But  as  it  often  happened,  that  the  defendant  neglect- 
ed to  appear  on  the  original,  and  the  issuing  of  the  judicial  pro- 
cess thus  became  necessary,  in  almost  all  cases,  it  gradually  be- 
came the  practice  to  dispense  with  the  original^  and  to  com- 
mence the  proceedings  with  the  judicial  process,  in  the  first  in- 
staace;  the  court  being  willing,  in  order  to  prevent  delay,  to 
suppose  that  the  original  writ  had  already  been  issued  and  re- 
turned. The  judges,  however,  though  they  might  evade,  could 
not  repeal  the  law.  The  original  was  still  necessary,  and  the 
want  of  it  might,  in  seme  cases,  prove  fatal  to  the  plaintiff's 
cause.  But  it  was  permitted  to  be  obtained  afterwards,  and 
filed  in  the  court,  ^^  with  a  proper  return  thereupon,"  says 
«Blackstone,  "  in  order  to  give  the  proceedings  a  color  of  reg- 
ularity." It  became  rot  unfrequent,  also,  for  the  saving  of  time, 
trouble  and  expense,  to  sue  out  even  a  second  judicial  writ,  in 
the  first  instance;  thus  supposing  not  only  an  original,  but  a 
judicial  writ,  to  have  been  sued  out  and  returned;  *^and  this 
fiction,"  the  same  author  remarks,  ^^  being  beneficial  to  all  par- 
ties, was  readily  acquiesced  in,  and  is  now  become  the  settled 
practice;  being  one  among  many  instances,  to  illustrate  the 
maxim  of  law,  ^  in fictiont  juris  consistit  aquitas^'^ 

^'  When  this  practice  became  established,  it  completed  an  en- 
tire revolution  in  the  mode  of  commencinjf  an  action.  Plain- 
tiffs no  longer  applied  by  petition,  to  the  chancellor,  for  writs 
adapted  to  their  respective  cases;  but  the  forms  of  writs  were 
settled  and  fixed;  they  were  granted  by  the  proper  officers  of 
the  court, as  a  matter  of  course,  without  inquiry  or  examination, 
upon  payment  of  the  established  fees;  and  the  selection  or  ap- 
plication of  them,  in  practice,  had  become  the  science,  if  such 
it  could  be  called,  of  the  attorneys.  When  a  party  had  sus- 
tained an  injury,  which  required  redress,  he  applied  to  his  at- 
torney, who  determined  upon  the  proper  form  of  writ,  and  sued 
it  out  accordingly." 


87 

From  the  period  of  which *we  hare  been  speaking — a  period 
comparatiTely  benighted  and  ignorant,  in  all  that  is  valuable  ia 
science'-*to  the  present^  these  forms  have  been  adhered  to  with 
a  sort  of  bigoted  devotion.  While  the  principles  of  legal 
science  have  expanded  and  adapted  themselves  to  the  exigen* 
cie9  of  each  successive  age,  through  which  they  have  pasaed, 
we  find  ourselves  met  with  the  standing  argument  against  im- 
provement, that  the  time-honored  institutions  of  ages  must  be 
held  sacred,  and  that  these  forms,  which  may  have  been  well 
suited  to  the  age  in  which  they  originated,  must  be  left 
untouched.  Is  theie,  in  truth,  any  soundness  in  such  a  doc- 
trine ?  Can  it  be  possible,  that  the  progress  which  has  char- 
acterized almost  every  age  since  that  period,  and  cvhich  is  the 
dbtinguiahing  feature  of  the  present  day,  must  stop  in  its  ap- 
plication to  the  machinery  by  which  rights  are  to  be  vindica* 
ted  and  wrongs  redressed  1 

While  we*  are  disposed  to  respect  the  opinions  of  those  who 
differ  from  us,  we  cannot  admit  that  these  questions  arc  diflS- 
cult  of  solution.  It  seems  to  us,  clear,  that  neither  the  forms 
of  remedies,  nor  the  mode  in  which  they  are  stated,  require 
the  complexity,  in  which  both  are  now  enveloped.  The  em- 
barrassments, to  which  they  have  given  rise,  have  resulted  from 
BO  difficulty  in  determining  the  reil  rights  of  parties,  but 
simply  in^the  means  of  enforcing  them  ;  and  in  this  respect, 
we  feel  no  hesitation  in  recommending,  that  the  retention  of 
forms,  which  serve  no  valuable  purpose,  should  no  longer,  con- 
stitute a  portion  of  the  remedial  law  of  this  state.  Let  our 
courts  be  hereafter  confined  in  their  adjudications  to  questions 
of  subtantial  right,  and  not  to  the  nice  balancing  of  the  ques- 
tion, whether  the  party  has  conformed  himself  to  the  arbitrary 
and  absurd  nomenclature,  imposed  upon  him  by  rules,  the  rea- 
son of  which, 'if  they*  ever  possessed  that  quality,  has  long 
since  ceased  to  exist,  and  the  continuance  of  which  is  a  re- 
proach to  the  age  in  which  we  live. 

§  62*  The  distinction  between  actions  at  law  and  suitg 
in  equity,  and  the  forms  of  all  such  actions  and  suits,  here- 
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tofore  existing,  are  abolished ;  and,  there  shall  be  in  this 
state,  hereafler,  but  one  form  of  action,  for  the  enforce- 
ment or  protection  of  private  rights  and  the  redress  of 
private  wrongs,  which  shall  he  denominated  a  civil  ac- 
tion. 

§  63.  In  such  action,  the  party  complaining  shall  be 
known  as  the  plaintiff,  and  the  adverse  party  as  the  de- 
fendant 

§  64.  A  judgment  recovered  in  any  court  of  this  state, 
shall  not  be  the  subject  of  an  action  between  the  same 
parties  in  the  courts  of  this  state  ;  but  the  remedy  for  its 
enforcement  shall  be  limited  to  proceedings  in  the  action 
in  which  it  was  recovered,  or  supplementary  thereto,  as 
hereinafter  provided. 

As  the  law  now  stands,  the  party  who  recovers  a  jmlgment 
may  sue  upon  it,  and  repeat  the  process  as  often  as  he  pleases. 
Thus  it  may  happen,  that,  though  by  law  execution  cannot 
-  issue  upon  a  judgment  until  after  thirty  days,  and  evep  then,  a 
return  cannot  be  compelled  within  sixty,  yet  the  judgment 
debtor  may  be  sued  upon  the  judgment,  without  the  delay  of  a 
day.  Nay,  the  party  may  continue  suing  upon  the  judgment, 
(so  it  has  been  held  by  one  court,  at  least,)  till  the  expenses, 
heaped  upon  expenses,  exceed  the  original  debt.  It  is  no  an- 
swer to  say,  that  this  is  not  often  done  ;  the  law  permits  it,  and 
advantage  is  sometimes  taken  of  the  law.  Not  a  word  can  ba 
said  in  favor  of  so  monstrous  an  abuse.  This  section  will  put 
an  end  to  it. 

§  65.  Feigned  issues  are  abolished  j  and  instead  there- 
of^ in  the  cases  where  the  power  now  exists  to  order  a 
feigned  issue,  or  when  a  question  of  fact^  not  put  in  is* 
sue  by  the  pleadings,  is  to  be  tried  by  a  jury,  an  order 
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the  queftion  of  fact  to  be  tried,  and  such  order  shatt 
the  only  authority  necessary  for  the  trial. 

That  it  may  be  seen,  what  this  will  abolish,  and  wkU 
propose  to  substitute  instead,  we  subjoin  the  present 
on  a  feigned  issue,  and  the  form  of  the  question,  as 
hare  it  stated.     The  pleadings  are  as  follows : 

Declaration. — JVVto-  For/c,  ss. — ^John  Doe  complains  of  Bi- 
chard  Roe  being  in  custody,  &.c.»  of  a  plea  of  trespass  «a  fhe 
case  ;  for  that  whereas  on  the  first  day  of  May,  in  xkeymttMt 
our  Lord  one  thousnnd  fight  hundred  and  forty-seven,  aft  tl» 
city  of  New-York  and  county  of  New- York,  a  discourse  mm 
had  and  moved  by  and  between  the  said  John  Doe  of  tfas  mmc 
part  and  the  said  Richard  Roe  oi  the  other  part,  of  as4  cob- 
cerntng  the  litlc  of  one  William  Smith  to  certain  lai^isui  ttc 
town  of  Newburgh,  in  the  county  of  Orange,  which,  by  cer- 
tain articles  of  agreement  set  forth  in  a  certain  bili  c/  tmrnt- 
plaint  filed  in  the  c<^urt  of  chancery  of  the  state  of  New-Yorfk^ 
by  the  said  .William  Smith  against  the  representatives  «f  Tho- 
mas Edwards,  deceased,  and  proved  in  the  said  casaei  thesaUl 
William  Smith  had  agreed  to  convey  to  the  said  Thomas  Bi-^ 
wards  in  his  life  time,  and  to  which  the  said  Williaa 
claimed  to  derive  title  through  one  James  Ho rt on,  sad. ^ 
ther  the  said  William  Smith  was  or  was  not  seised  of  sa  4 
lute  estate  of  inheritance  in  the  said  lands,  and  whether  a  < 
tain  paper  writing  produced  by  the  s^id  complainant 
Moses  Hale,  Esquire,  one  of  the  masters  of  ll^e  said  court,  i 
the  reference  to  him  in  the  above  cause,  purporting  to  bm 
deed  from  Henry  Simpson  to  Lewis  Stiles,  and  to  bear  date« 
the  sixteenth  day  of  March,  one  thousand  eight  bundled  si 
nine,  was  ezeiuted  by  the  said  Henry  Simpson.  Aad  mpn 
such  discourse  the  said  John  Doe  then  and  there  asseiied  ai 
affirmed,  that  the  said  paper  writing,  so  produced  before  ! 
Hale,  Esquire^  one  of  the  masters  of  the  said  court,  i 
reference  to  falm  in  the  said  cause,  purporting  to  %e  n* 
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from  Henry  Simpson  to  Lewis  Stiles,  and  to  bear  date  on  the 
sixteenth  day  of  March,  one  thousand  eight  hundred  and  nine, 
was  executed  by  the  said  Henry  Simpson  ;  which  said  assertion 
the  said  Richard  Roe  then  and  there  denied  to  be  true,  and 
then  and  there  affirmed  the  contrary  thereof;  and  thereupon 
afterwards,  to  wit,  on  the  same  day  and  year,  and  at  the  place 
aforesaid,  in  consideration  that  the  said  John  Doe,  at  the  special 
instance  and  request  of  the  said  Richard  Roe,  had  then  and 
there  paid  to  the  said  Richard  Roe  the  sum  of  one  hundred 
dollars  lawful  money  of  the  United  States,  he  the  said  Richard 
Roe  undertook  and  then  and  there  promised  the  said  John  Doe, 
to  pay  him  the  sum  of  two  hundred  dollars  of  like  lawful  mo- 
ney in  case  the  sp.id  paper  writing  was  executed  by  the  said 
Henry  Simpson,  as  he  the  said  John  Doe  had  asserted  and  af- 
firmed as  aforesaid.  And  the  said  John  Doe  in  fact  saith,  that 
the  said  paper  writing  was  executed  by  the  said  Henry  Simpson 
as  he  the  said  John  Doe  had  asserted  and  affirmed,  to  wit,  on 
the  same  day  and  year,  and  at  the  place  aforesaid,  of  which  the 
said  Richard  Roe  afterwards,  to  wit,  on  the  same  day  and  year 
and  at  the  place  aforesaid  had  notice.  By  reason  whereof,  the 
said  Richard  Roe  became  liable  to  pay  to  the  said  John  Doe  the 
said  sum  of  two  hundred  dollars  lawful  money  aforesaid,to  wit, 
on  the  same  day  and  year  and  at  the  place  aforesaid;  and  being 
so  liable,  he  the  said  Richard  Roe,  in  consideration  thereof,  af- 
terwards, to  wit,  on  the  same  day  and  year  and  at  the  place 
aforesaid,  undertook  and  promised  the  said  John  Doe  to  pay 
him  the  said  sum  of  money,  when  he  the  said  Richard  Roe 
shoulp  be  thereunto  afterwards  requested.  Nevertheless,  the 
8ai«l  Richard  Roe,  although  often  requested  so  to  do,  hath  not 
as  yet  paid  to  the  said  John  Doe  the  said  sum  of  two  hundred 
dollars,  above  demanded,  or  any  part  thereof,  but  to  pay  the 
same  to  the  said  Johii  Doe^  the  said  Richard  Roe  hath  hitherto 
wholly  neglected  and  refused,  and  still  doth  negleet  and  re- 
fuse,  to  the  damage  of  the  said  John  Doe,  of  two  hundred  dol- 
lars, and  thereof  he  brings  suit,  &c. 

Plea. — And  the  said  defendant,  by  George  Jones,  his  attor- 
ney,  comes. and  defends  the  wrong  and  injury  when  dtc,  and 
says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
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aforesaid  action  thereof  against  bim,  because  he  says  that  true 
it  is  that  such  several  discourses  were  had  and  moved,  and 
that  such  several  questions  arose  and  were  debated  be- 
tween the  said  plaintiff  and  the  said  defendant,  and  that 
the  said  defendant  did  undertake  and  promise  in  manner 
and  form,  as  the  said  plaintiff  hath  above  in  his  said  de- 
claration alleged;  but  the  said  defendant  further  says,  as  to 
the  sum  of  two  hundred  dollars  in  the  first  count  of  the  said 
declaration  mentioned,  that  the  said  paper  writing  in  the  said 
first  count  mentioned,  was  not  executed  by  the  said  Henry  Simp- 
son, in  the  said  first  count  mentioned,  as  the  said  plaintiff  hatt 
in  the  said  first  count  above  alleged  ;  and  of  this  the  said  de- 
fendant puts  himself  upon  the  county,  and  the  said  plaintiff 
doth  the  like,  &c. 

The  following  is  the  form  of  the  question,  as  we  would  have 
it  stated : 

Title  of  th£  Cause. — On  motion,  &c.  It  is  ordered,  that 
the  following  question  of  fact  be  tried  at  the  circuit  court,  to 
be  held,  &c.,  viz  : 

Whether  a  certain  paper  writing,  produced  by  William 
Smith,  before  Moses  Hale,  master  in  chancery,  upon  a  refer- 
ence to  him,  in  the  suit  pending  in  that  court,  between  the 
said  William  Smith  and  the  representatives  of  Thomas  Edwards, 
and  purporting  to  be  a  deed  from  Henry  Simpson  to  Lewis 
Stiles,  and  to  bear  date  on  the  16th  day  of  March,  1809,  was 
executed  by  the  said  Henry  Simpson. 

This  is  similar  to  the  Scotch  issues,  which  are  remarkably 
neat  and  simple.    The  followbg  is  a  specimen: 

Stewa&t  vs,  FaASER. — ^This  was  a  reduction  of  the  Siile  of 
the  estate  of  Belladrum,  on  the  ground  of  misrepresentation. 
After  various  proceedings  in  the  court  of  session,  the  case  was 
sent  to  the  jury  court.  The  case  was  tried  on  the  following 
iflsues: 

'^  Whether  during  the  summer  and  autumn  of  the  year  1826, 
and  at  what  time  in  that  period,  the  pursuer  agreed  to  purchase 
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from  the  defender  the  testate  of  Belbdruoi)  sod  lo  pay  for  tbe 
same  the  sum  of  je80,000  1 

"Whether  the  pursuer  was  induced  bj  the  misrepresentar 
tion  of  the  defender,  in  regard  to  said  estate,  to  enter  into  tbe 
said  «igrf eroent  T' — (5  Murray's  Rep.,  166.) 


TITLE  II. 

Of  the  Umc  of  commencing  civil  actions. 

CiiAFTtR  r.    Actions,  ts  general. 

II.  ACIICKS  FOR  THE  RECOVERT  OT   REAL  PROPERTY. 

III.  Actions,  otukr  than  for  the  recovery  of  real  property. 

IV.  GENERAL  PROVISIONS. 

This  title,  and  the  chapters  enumerated  under  it,  correspond| 
both  in  subject  and  arrangement,  with  the  title  of  the  revised 
statutes,  "  of  the  time  of  commencing  actions.'*  (2  R,  S.  ^ 
id.<f  391-299.)  Tlipir  introduction  in  this  place  is  rendered 
necessary,  by  the  fact,  that  the  existing  limitations  of  actionsi 
(with  the  exception  of  those  relating  to  real  property,)  depend 
upon  the  distinctions  between  actions  at  law  and  suits  in  equityi 
and  between  the  several  forms  of  actions  at  law.  To  carry 
into  effect,  therefore,  the  abolition  of  those  distinctions,  it  be- 
comes nccissary  to  revise  the  statute  of  limitations,  and  to 
adapt  it  to  the  substance,  instead  of  the  form|  of  the  remedy. 
In  the  performance  of  this  part  of  our  duty,  we  have  supposed 
that  clearness  of  arrangement  required,  that  the  existing  statute 
of  limitations,  insteail  of  being  amended  by  disjointed  provi- 
sions, calculated  rather  to  perplex  than  to  aid  the  reader,  should 
be  embodied  in  an  entire  foim,  and  in  a  natural  and  consecu* 
tive  order.  This  has  been  done,  by  proposing  to  repeal  all  the 
provisions  of  tbe  existing  statute,  excepting  those  relatinfr  to 
actions  for  the  recovery  of  real  property.  These  are  retained, 
by  a  general  provision,  in  section  68;  they  being  of  coQsidera- 
ble  length,  and  there  being  no  alteration  in  them,  which  ren- 
dered it  necesbary  to  transcribe  them  in  the  present  act. 
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In  examining  this  subject^  many  important  changes,  both  in 
its  general  policy  and  in  its  details,  have  suggested  Ihemselres 
to  our  mindsi  some  of  which  we  have  proposed,  and  others  of 
which,  in  the  further  progress  of  our  labors,  we  may  deeo^  it 
expedient  to  submit  for  the  consideration  of  the  legislature* 
For  the  present,  we  have  mainly  confined  ourselves  to  a  mere 
revision  of  the  existing  statute  of  limitations,  with  such 
changes  of  phraseology,  as  seemed  to  be  rendereJ  necessaryi 
by  a  due  regard  to  simplicity  of  style,  and  by  the  judicial  con- 
structions given  to  portions  of  it,  calculated  to  render  its.  pro- 
visions more  rJear  and  explicit. 

CHAPTER  I. 

THE  TIME  OF  COMMEITCINO  ACTIOITS  IV  OENERAL. 

•bctio  <  08.  Repeal  of  •xiiting  Umitaiions. 

^.  TiBM  for  eommeneliii^  civil  tcUont^ 

§  66  The  provisions  contained  in  the  second,  third, 
fourth,  fiflh  and  sixth  articles  of  the  chapter  of  the  re- 
Tised  statutes,  entitled  '^  of  actions  and  the  times  of  com- 
mencing them,"  are  repealed,  and  the  provisions  of  thiii 
title  are  substituted  in  their  stead.  This  title  shall  not 
extend  to  actions  already  commenced,  or  to  cases  where 
the  right  of  action  has  already  accrued  ]  but  the  statutes 
now  in  force  shall  be  applicable  to  such  cases,  accord- 
ing to  the  subject  of  the  action,  and  without  regard  to 
the  form. 

The  provisions  proposed  to  be  repealed  by  this  section,  are 
contained  in  2  R.  S.^  Sd  ed.j  39%*--399;  and  are  entitled,  *<  of 
the  time  of  commencing  actions  for  the  recovery  of  any  debt  or 
demand,  or  for  damages  only,'' — ^^  of  the  time  of  commencing 
actions  for  penalties  and  forfeituresi" — ^^^  general  proviuoiui 
concerning  the  commencement  of  suits,  and  the  persons  and 
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cases  excepted  from  the  operatioo  of  the  preoedtog  articles  of 
this  title," — ^^of  the  presumption  of  payment,  ariaiiig  from  the 
lapse  of  time;"  and  ^^  of  the  time  of  commencing  saits  in  courts 
of  equity."  These  subjects  are  all  embraced  in  the  third  and 
fourth  chapters  of  this  title;  to  the  several  sections  of  which 
are  appended  explanatory  notes,  shewing  in  what  respects  the 
existing  statutes  have  been  adhered  to,  or  departed  from,  and, 
where  the  latter  course  has  been  adopted,  the  reasons  which 
have  rendered  alterations  necessary. 

The  concluding  sentence  of  section  66  is  designed  to  pro- 
tect actions  already  commenced,  or  causes  of  action  which  have 
accrued,  from  the  operation  of  this  act,  and  is,  in  this  respect, 
similar  to  the  provision  contained  in  2  R.  S.  3d  ed.  398,  sec. 
46.  The  qualification  has,  however,  been  added,  that  '^  the 
statutes  now  in  force  shall  be  applicable  to  such  cases,  accord- 
ing to  the  subject  of  the  action,  and  without  regard  to  theforih  ;" 
for  the  purpose  of  rendering  the  saving  clause  consistent 
with  the  enforcement  of  a  remedy  in  causes  of  action  already  ac- 
crued, without  regard  to  the  distinctions  now  existing  between 
cases  of  legal  and  equitable  cognizance,  or  between  the  several 
forms  of  actions  at  law. 

§  67.  The  civil  actions  embraced  within  section  66, 
can  only  be  commenced  within  the  periods  prescribed  in 
this  title,  after  the  cause  of  aetion  shall  have  accrued, 
except  where,  in  special  cases,  a  difierent  limitation  is 
prescribed  by  statute. 

Similar  in  form  to  2  R.  S.^  3d  ed.,  397,  sec.  43. 
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CHAPTER  II. 

TH£  TIME  OF  COMMEKCIWO  ACTIONS  FOR  THE  REGOySRY 
OF  REAL  PROPERTY. 

SxcTioif  68.  LlmlteAum  of  actions  for  the  recovery  of  real  property. 

§  68.  The  provisions  of  the  Revised  Statutes,  contain- 
ed in  the  article  entitled  ^^  Of  the  time  of  commencing 
actions  relating  to  real  property,"  shall,  until  otherwise 
provided  by  statute,  continue  in  force,  and  be  applicable 
to  actions  for  the  recovery  of  real  property. 

The  provisions  proposed  to  be  continued  in  force,  are  contain- 
ed in  2  R.  S.  Zd  ed.  391—393,  sec.  1—15. 

CHAPTER  III. 

THE  TIME  OF  COMMSNCIKO  ACTIONS,  OTHER  THAN  FOR  THE 
RECOVERY  OF  REAL  PROPERTY. 

Section  69.  Periods  of  limiUUion,  prescribeU. 

70.  Within  twenty  yean. 

71.  Within  six  years. 

72.  Within  three  years. 

73.  Within  two  years. 

74.  Within  one  year. 

75.  When  cause  of  action  accrued,  in  an  action  upon  a  cttrrent  account. 

76.  Actions  for  penalties,  &c.,  by  any  person  who  will  soe,  when  to  be 

brought. 

77.  Actions  for  relief,  not  before  provided  for. 

78.  Actions  by  the  people,  subject  to  the  same  limitation. 

§  69.  The  periods  prescribed  in  section  67,  for  the 
commencement  of  actions  other  than  for  the  recovery  of 
real  property,  shall  be  as  follows : 

§  70.  Within  twenty  years  : 

1.  An  action  upon  a  judgment  or  decree  of  any  court 
of  the  United  States,  or  of  any  state  or  territory  within 
the  United  States. 
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9.  An  action  upon  a  sealed  instrument  for  the  payment 

This  provision,  as  far  as  it  goes,  is  founded  on  2  R.  S.  3d  ed. 
398,  sec.  46—48.  By  those  sections  it  was  provided,  that 
•*  presumption  of  payment  should  apply  to  all  judgments  of  a 
cmirt  of  record  in  this  state  rendered  before  the  third  of  April, 
1^1,  and  to  all  such  judgments  rendered  before  the  chapter 
•ontaining  the  provisions  took  effect  as  a  law,  in  the  same  man- 
ner as  the  presumption  applicable  to  sealed  instruments;"  {sec 
46;  )  that  ^^  every  judgment  and  decree  thereafter  rendered  in 
SBj  court  of  this  state,  or  of  the  United  States,  or  of  any  other 
state  or  territory  within  the  United  States,  should  be  presumed 
to  have  been  paid  and  satisfied,  after  the  expiration  of  twenty 
years  from  the  time  of  the  signing  and  filing  of  the  judgment; 
Ivt  that  in  a  suit  at  law  or  in  equity,  in  which  the  party  against 
wbon  the  judgment  or  decree  was  rendered,  or  his  heirs  or  per- 
aooal  representatives,  should  be  a  party,  the  presumption  might 
k  repelled  by  proof  of  payment,  or  of  written  acknowledgment 
•f  indebtedness,  made  within  twenty  years,  of  some  part  of  the 
anoiint  recovered  by  the  judgment  or  decree;  and  that  in  all 
#llter  eases  it  should  be  conclusive  ;^  {sec,  47  ;)  and  that  after 
Ihe  expiration  of  twenty  years  from  the  time  a  right  of  action 
dieold  accrue  upon  a  sealed  instrument  for  the  payment  of  mo- 
sey, it  should  be  presumed  to  have  been  extinguished  by  pay- 
aaent;  but  that  the  presumption  might  be  repelled  by  proof  of 
pt^nent  of  some  part,  or  by  proof  of  a  written  acknowledg- 
■MDt  of  the  right  of  action  within  that  period.     {Sec.  4S.) 

The  section  proposed  differs  from  the  existing  statutes,  in 
two  important  particulars. 

Firsts  it  makes  the  lapse  of  twenty  years  an  absolute  bar, 
iaslead  of  a  presumption  of  payment  merely;  and  f€CoiMf/y,  it 
fududes  from  the  limitation,  an  action  upon  a  judgment  or  de- 
9ftt  of  a  court  of  this  state,  so  as  to  conform  it  to  the  abolition 
•fsm  action  in  any  court  of  this  state,  upon  such  a  judgment. 

Tke  propriety  of  the  last  o(  these  changes  is  obvious,  if  the 
fviaciple  of  abolishing  actions  upon  judgeieots  of  the  courts  of 
^t  Plate  be  adopted. 


97 

The  first  involve  only  the  expediency  of  making  the  hpee 
of  twenty  years  an  absolute  bar,  instead  of  leaving  it  as  at  pre- 
sent, a  mere  presumption  of  payment. 

At  common  law,  there  was  a  presumption  that  a  judgment 
debt,  as  well  as  debts  of  every  other  description,  had  been  paid, 
after  the  lapse  of  twenty  years,  unless  the  creditor  could  show 
something  to  the  contrary,  to  take  the  case  out  of  the  general 
rule.  {Opinion  of  Chancellor  Walworfhyin  Miller  v,  SmUKi 
ex^rsy  16  Wend.  431.)  The  existing  provisions,'  above  refer- 
red to,  merely  declared  the  common  law  rule  in  this  respect, 
by  providing  that  the  presumption  of  payment  should  apply  to 
the  cases  enumerated  in  them.  There  seems  to  be  no  good 
reason,  why  the  limitation  of  actions  of  this  nature  should  not 
be  as  fixed  and  certain  as  in  other  cases — saving,  of  course, 
the  rights  of  the  plaintiff,  either  as  respects  disabilities  to  sue, 
or  a  revival  of  the  debt  by  a  new  promise,  as  hereafter.provided. 
The  English  Commissioners  on  the  Practice  and  Proceedings  of 
the  Superior  Courts  of  Common  Law^  in  their  Third  Report,  (p. 
15, 16,)  take  this  view  of  the  subject,  and  recommend,  in  relation 
to  actions  on  judgments,  as  well  as  on  bonds  and  other  deeds, 
(to  which  latter,  as  well  as  to  actions  on  judgments  there  is  no  fix- 
ed legal  limitation,  but  merely  a  presumption  of  payment,)  that 
such  limitation  should  be  established.  In  referring  to  the  sub- 
ject of  the  statute  of  limitations,  they  say: — "  This  appears  to 
be,  in  one  respect,  materially  defective.  Actions  on  simple 
contracts  are  subjected  by  statute,  to  an  express  limitation  of 
six  years.  But  with  respect  to  bonds  and  other  deeds,  judg- 
ments and  other  matteis  of  record,  no  statute  of  limitation  ex- 
ists. There  is,  consequently,  no  lapse  of  time,  however  long, 
which  can  ^pleaded  as  a  bar  to  the  right  of  action  upon  them. 
Bui  when  a  bond  has  been  given,  or  a  judgment  has  been  in 
existence  as  much  as  twenty  years,  and  no  proof  is  given  that 
interest  has  been  paid,  or  the  debt  acknowledged  within  that 
period,  nor  any  other  circumstance  shown,  tending  to  rebut  the 
supposition  of  payment,  it  has  been  thought  reasonable  in  prac- 
tice, to  establish  the  rule  that  payment  must  he  presumed. 
When,  therefore,  the  bond  or  record  is  of  that  age,  and  no  di- 
rect evidence  can  be  given  of  payment,  the  course  is,  nevertbe* 
less,  to  plead  that  it  has  been  paid,  and  to  rely  upon  the  pre- 
[f.  JtF.]  *    7 
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sumption.  This  is,  however,  an  inconvenient  substitute  for  a 
positive  limitation.  The  shortest  period  for  presumption,  not 
being  fixed  by  any  absolute  rule  of  law,  is  subject  to  variation; 
for,  in  some  cases,  less  than  twenty  years  has  been  held  to  be 
sufficient,  when  other  circumstances  existed,  however  slight,  to 
fortify  the  presumption. 

^^  This  uncertainty  is  objectionable,  and  it  would  be  better 
that  parlies  holding  such  securities,  should  know  precisely  for 
what  period  they  may  forbear  to  enforce  them,  without  afford- 
ing any  material  ground  for  the  presumption  of  payment.  Be- 
sides, it  has  been  truly  stated,  ^  that  the  law  of  limitation  is  a 
wise  and  beneficial  law,  and  designed  not  merely  to  raise  a  pre- 
sumption of  payment  of  a  just  debt,  from  lapse  of  time,  but  to 
afford  security  against  stale  demands,  after  the  true  state  of  the 
transaction  may  have  been  forgotten,  or  become  incapable  of 
explanation,  by  the  death  or  removal  of  witnesses.'  (By  S/o- 
ry,  J.,  in  Bell  v.  Morrisony  1  Peters'  U.  S.  Rep.  360.)  There 
are  many  cases,  therefore,  in  which  a  jury  may  be  satisfied  that 
payment  on  a  bond  or  judgment  twenty  years  old  has  not  in 
fact  been  made,  when  nevertheless,  according  to  the  true  spirit 
of  the  law  of  limitation,  the  plaintiff  ought  not  to  be  allowed 
to  recover.  Yet  in  such  cases  the  jury  are  bound,  under  a  plea 
of  payment,  to  find  the  same  in  his  favor.  For  these  and  other 
reasons,  we  think  it  right  to  recommend  the  establishment,  by 
statute,  of  a  positive  bar;  and  the  period  of  twenty  years  seems 
thit  which  is  best  adapted  to  the  case,  both  because  it  is  alrea- 
dy recognized  in  practice,  and  because  an  analogy  is  thus  pre- 
served to  the  law  of  limitation,  in  matters  which  concern  the 
realty." 

m 

An  additional  reason  for  making  the  lapse  of  twenty  years 
an  absolute  limitation,  and  not  a  mere  presumption,  is  afforded 
by  the  existing  statute,  (2  R,  S.  3d  ed.  398,  sec.  47,)  which  ' 
makes  the  presumption  conclusive,  unless  repelled  by  payment, 
or  a  written  acknowledgment  within  the  twenty  years. 
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§  71.  Within  six  years: 

1.  An  action  upon  a  contract,  obligation  or  liability, 
express  or  implied;  excepting  a  sealed  instrument  for  the 
payment  of  money. 

This  is  a  substitute  for  the  provision  contained  in  2  R.  S.  3d 
ed.  394,  sec.  18,  by  which  the  limitation  of  six  years  is  extend- 
ed to  ^'  all  actions  of  debt  founded  upon  any  contract,  obliga- 
tion or  liability  not  under  seal,  excepting  such  as  are  brought 
upon  the  judgment  or  decree  of  some  court  of  the  United  States, 
or  of  this  or  some  other  state;"  to  <^  all  actions  upon  judgments 
rendered  in  any  court,  not  being  a  court  of  record;"  to  ^^  all  ac- 
tions of  debt  for  arrearages  of  rent  not  reserved  by  some  instru- 
ment under  seal;"  and  to  ^^  all  actions  of  account,  assumpsit  or 
on  the  case,  founded  on  any  contract  or  liability^  express  or 
implied." 

The  exception  as  to  judgments,  is  rendered  unnecessary  by 
the  provision  contained  in  section  70. 

The  existing  law  is  also  changed,  by  bringing  all  cases  ari- 
magon  contract,  excepting  on  judgments  and  on  sealed  in- 
slntiBents  other  than  for  the  payment  of  money,  within  the  li- 
mitation of  six  years. 

2.  An  action  upon  a  liability  created  by  statute,  other 
than  a  penalty  or  forfeiture. 

This  provision  is  new,  and  is  intended  to  legalize  a  distinc- 
tion, just  in  itself,  and  sustained  by  the  weight  of  authority,  upon 
the  construction  of  the  existing  statutes,  (although  somewhat 
obscured  by  a  discrepancy  in  the  cases,)  between  a  liability  in 
the  nature  of  a  contract,  created  by  statute,  and  a  penalty  or 
forfeiture.  In  order  to  render  the  object  of  this  provision  more 
clear,  it  must  be  taken  in  connection  with  the  second  subdivi- 
sion of  section  72,  which  applies  the  limitation  of  three  years 
to  ^^  actions  upon  a  statute,  for  a  penalty  or  forfeiture,  wfiere 
'  the  action  is  given  to  the  party  aggrieved,  or  to  such  party  and 
the  people  of  this  state,"— with  the  second  subdivision  of  section 
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73|  which  includes  within  the  two  years'  limttalion,  ^  an  action 
upon  a  statute  for  a  forfeiture  or  penalty  to  the  people  of  this 
state,"  and  with  the  provision  contained  in  section  '^G,  that  ^^  an 
action  upon  a  statute  for  a  penalty  or  forfeiture,  given  in  whole 
or  in  part  to  any  person  who  will  prosecute  for  the  same,  must 
be  commenced  within  one  year  after  the  commission  of  the  of- 
fence; and  if  the  action  be  not  commenced  within  the  year,  by 
a  private  party,  it  may  be  commenced  within  two  years 
thereafter,  in  behalf  of  the  people  of  this  state,  by  the  attorney 
general,  or  the  district  attorney  of  the  county  where  the  offence 
was  committed/' 

The  sections  of  the  Revised  Statutes  on  this  subject  are  con- 
tained in  2  R.  S.  3d  ed.  sec.  29,  30,  31,  which  provide  that, 
"  actions  upon  a  statute  for  any  forfeiture  or  penalty,  to  the 
people  of  this  state,  shall  be  commenced  within  two  years ;" 
{sec.  29;)  that  ^^  actions  upon  a  statute  for  a  forfeiture  or  penalty, 
given  in  whole  or  in  part  .ta  any  person  who  will  prosecute  for 
the  same,  shall  be  commenced  within  one  year  after  the  offence 
shall  have  been  committed;  and  that  if  it  be  not'  commenced 
within  that  time,  by  a  private  citizen, it  shall  be  commenced  with- 
in two  years  after  that  year  ended,  in  behalf  of  the  people  of 
this  state,  by  the  attorney-general,  or  the  cKstrict  attorney  of 
the  county  where  the  offence  was  committed;  {sec.  30;)  and 
that  ^^  actions  upon  a  statute  for  a  forfeiture  or  cause,  the  bene-^ 
fit  and  suit  whereof  is  limited  to  the  party  aggrieved,  or  to  such 
party  and  the  people  of  this  state,  shall  be  commenced  within 
three  years  after  the  offence  committed,  or  the  cause  of  action 
accrued."    {Sec.  31.) 

It  will  be  observed,  that,  in  their  general  character,  the  pro- 
posed provisions  are  similar  to  those  contained  in  the  Revised 
Statutes,  except  that  m  the  provision  corresponding  to  section 
31,  in  the  Revised  Statutes,  the  word  "  penalty"  is  substituted 
for  the  word  ^^  cause,"  so  as  to  make  this  provision  conforma- 
ble to  the  others,  in  which  the  limitation  of  actions  for  penal- 
ties and  forfeitures  is  prescribed.  The  difference  in  phrase- 
ology in  the  former  statutes  has  given  rise  to  much  discusdon, 
and  to  very  contradictory  constructions,  by  the  courts,  of  the 


101 

terms  ased  ;  which  it  seems  expedient  to  determine,  by  a  legis- 
lative declaration  on  the  «abject. 

For  example,  in  the  case  of  Van  Hook  v.  WhitlockyTPmge^ 
379 — 381,  Chancellor  Walworth  regarded  the  provision  of  the 
Revised  Statutes,  which  applied  to  actions  ^^  for  any  penalty  or 
cause,"  as  extending  to  actions  other  than  for  penalties  or  for- 
feitures', such  as  actions  against  the  stockholders  of  a*corpora- 
tion  to  charge  them  individually  for  its  debts,  upon  a  dissolu- 
tion of  the  company;  on  the  ground,  that  such  actions  were 
founded  solely  upon  a  statutory  liability.  In  the  same  case,  in 
the  court  of  errors,  on  appeal,  (26  Wend.  51 — 63,)  Chief  Jus- 
tice Jfelscn  discussed  the  question,  and  expressed  an  opposite 
opinion;  deeming  that  it  ought  not  to  be  construed  as  extend- 
ing beyond  fines  and  penalties  or  forfeitures.  But  the  point 
was  not  decided,  the  result  of  the  cause  having  turned  upon 
other  questions. 

More  recently,  the  supreme  court,  in  Freeland  v.  M^Cul- 
loughj  1  Denio,  421 — 424,  agreed  with  Chancellor  Walworth 
in  his  construction,  and  held  the  section  applicable  to  the  class 
of  cases  referred  to  by  him  ;  and  this  case,  or  one  in  which  a 
similar  principle  was  held,  has,  as  we  are  informed,  been  since 
reversed  by  the  court  of  appeals  ;  thus  interpreting  the  statute 
according  to  the  views  expressed  by  Chief  Justice  Nelson. 

The  conflict  of  opinion,  thus  existing,  seems  to  render  far- 
ther legislation  necessary  ;  and  the  question  therefore  presents 
itself,  which  is  the  proper  rule  ?  We  are  disposed  to  recom- 
'mend  it,  in  rxcordance  with  the  views  of  Chief  Justice  JVW- 
lOfi.  He  deprecates  the  extension  of  the  three  years  limitation 
in  the  section  of  the  Revised  Statutes  referred  to,  beyond  ac- 
tions for  penalties  and  forfeitures,  because  it  would  have  the 
eSect  of  presenting  ^'  a  short  bar  of  three  years  to  every  action 
and  cause  of  action  arising  out  of  and  founded  upon  any  statu- 
tory regulation,  such  as  suits  against  heirs,  executors  and  ad- 
ministrators, the  president  and  other  officers  of  corporations 
under  the  general  banking  law,  besides  many  others  that  might 
be  enumerated."  (26  Weni.  53.)  The  distinction  between 
the  two  classes  of  cases,  is  broad  and  distinct,  and  it  would 
seem,  that  the  limitation  applicable  to  ench  should  be  equally 
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80.  There  is  good  reason  for  a  short  limitation  to  actions  on 
penalties  and  forfeitures,  because  they  are  disfavored  in  the 
law  ;  but  no  reason  seems  to  exist,  why  a  liability  for  a  debt 
created  by  statute,  and  which  in  most  cases  is  founded  on  as 
strong  an  equity,  as  where  it  results  from  the  direct  agreeni^ent 
of  the  party,  should  stand  upon  a  different  *  footing  from  the 
latter,  as  respects  the  period  within  which  it  should  be  en- 
forced. 

3.  An  action  for  trespass  upon  real  property. 

The  same  as  2  R.  S.,  3d  ed.,  394,  sec.  18,  subdiv.  5  ;  ex- 
cepting the  substitution  of  the  words  ^^  real  property,"  in  place 
of  "  lands." 

4.  An  action  for  taking,  detaining  or  injuring  any 
goods  or  chattels,  including  actions  for  the  specific  reco- 
very of  personal  property. 

The  same  as  2  R.  S.,  3d  ed.,  394,  sec.  18,  subdiv.  6  ;  ex- 
cepting that  the  words  ^^  including  actions  for  the  specific  re- 
covery of  personal  property,"  are  substituted  in  place  of  "  in- 
cluding actions  of  replevin."  This  change  of  phraseology  is 
rendered  necessary,  by  the  provision  proposing  to  abolish  the 
existing  forms  of  action. 

5.  An  action  for  criminal  conversation,  or  for  any 
other  injury  tothe  person  or  rights  of  another,  not  here- 
inafter enumerated. 

The  same  as  2  R.  S.,  3d  ed.,  394,  sec.  18,  subdiv.  7  ;  ex- 
cepting that  actions  for  libels  have  been  taken  out  of  the  six 
years  limitation,  and,  as  will  be  seen  by  section  73,  transferred 
to  the  class  which  are  within  the  two  years  limitation.  The 
propriety  of  this  change  is  confidently  submitted  to  the  legis- 
lature. Where  the  action  involves,  as  cases  of  libel  and  slan- 
der and  the  like,  generally  do,  mere  feeling,  rather  than  a  sub- 
stantial question  of  right — or,  at  all  events,  where  a  long  de- 
.  lay  in  bringing  the  action  affords  pretty  certain  evidence  that 
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the  party  has  sustained  but  little  injury  from  the  act  complain- 
ed of,  there  is  no  reason  for  allowing  it  to  be  brought  at  a 
period  so  long  after  the  accruing  of  the  cause  of  action. 

6.  An  action  for  relief,  on  the  ground  of  fraud ;  the 
cause  of  action  in  such  case  not  to  be  deemed  to  have 
accrued,  until  the  discovery  by  the  aggrieved  party,  of 
the  facts  constituting  the  fraud. 

The  same  as  2  R.  S.,  3d  ed.,  399,  sec.  51 ;  except  that,  to 
conform  it  to  the  uniform  course  of  proceedings  in  cases,  whe- 
ther of  legal  or  equitable  cognizance,  as  proposed  by  this  act, 
the  word  "  actions"  has  been  substituted  for  "  bills  for  relief." 

§  72.  Within  three  years  : 

1.  An  action  against  a  sheriff  or  coroner,  upon  a  lia- 
bility incurred  by  the  doing  of  an  act  in  his  official  ca- 
pacity, and  in  virtue  of  his  office,  or  by  the  omission  of 
an  official  duty  -,  including  the  non-payment  of  money 
collected  upon  an  execution.  But  this  section  shall  not 
apply  to  an  action  for  an  escape. 

This  provision  is  intended  to  embrace  the  class  of  cases  in- 
cluded in  2  R.  S.,  3d  ed.,  394,  sec.  22  ;  by  which  ^<  all  actions 
against  sheriffs  and  coroners,  upon  any  liability  incurred  by 
them,  by  the  doing  any  act  in  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for  escapes,  shall  be 
brought  within  three  years  after  ^he  cause  of  action  shall  have 
accrued,  and  not  after  that  period."  That  provision  having 
been,  however,  the  subject  of  frequent  construction,  it  is  so 
altered,  in  the  above  proposed  subdivision,  as  to  contain  the 
rule,  not  merely  as  prescribed  by  the  legislature,  but  as  settled 
by  judicial  construction.  The  words,  "  and  by  virtue  of  their 
office,"  are  introduced  in  conformity  to  the  construction  givea 
to  the  provision  of  the  Revised  Statutes,  by  the  case  of  J^wrrit 
V.  Van  Vwty  19  Wend.  284  ;  in  which  it  was  held  not  to  ap- 
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ply  to  an  action  of  trespass,  against  a  sheriff,  ior  an  alleged 
wrongful  taking  of  personal  property,  which  he  justified  under 
a  writ  of  replevin.  The  provision  was,  for  the  first  t'.me,  en- 
acted in  the  Revised  Statutes,  and  was  designed  to  relieve  the 
sureties  of  sheriffs,  by  requiring  suits  to  be  speedily  brought, 
where  they  stood  responsible  for  those  officers ;  {Revisers^ 
JToteSy  3  jR.  S.  2d  ed.  702  ;)  and  in  terms,  as  well  as  in  intent, 
^vas  held  by  the  suprenae  court,  in  the  case  referred  to,  to  apply 
(Only  lo  cases  of  official  liability,  such  as  enabled  the  party  ag- 
grieved to  resort  to  the  official  bond  ;  or,  in  other  words,  lo 
acts  done  by  virlue^  and  not  by  color  of  office.  The  same  dis- 
tinction was  also  sustained  in  Ex  parte  Reedj  4  Hill,  572,  673. 

The  words,  "  including  the  non-payment  of  money  collect- 
ed upon  an  execution,"  are  introduced,  in  consequence  of  some 
doubt  as  to  the  existing  rule.  By  the  construction  given  to 
the  section  of  the  Revised  Statutes,  from  which  this  is  taken, 
in  the  case  of  Elliot  v.  Cronk's  administrators ^  13  Wend.  35, 
40,  it  was  held,  that  an  action  of  that  nature,  as  for  money  had 
•  and  received,  was  one  upon  contract  or  legal  liability^  and 
therefore  came  within  the  six  years  limitation.  The  effect  of 
this  construction  would  be,  to  defeat  the  object  of  the  section, 
so  far  as  the  protection  of  the  sheriff's  sureties  is  concerned ; 
they  being  clearly  liable  for  such  an  omission  of  duty  on^bis 
part,  {The  People  v.  Ringj  16  Wend.  623.)  In  the  more  re- 
cent case,  however,  of  Shepard  v.  Hoitj  7  Hill,  198,  200,  an 
action  of  that  nature,  against  a  sheriff,  was  regarded  as  one  to 
which  the  limitation  of  three  years  was  applicable. 

The  provision  in  the  text  has,  therefore,  been  proposed  with 
a  view  to  settle  the  rule,  and  to  make  it  conformable  to  the 
original  intention  of  the  legislature,  aa  expounded  by  the 
courts.         ^ 

2.  An  action  upon  a  statute,  for  a  penalty  or  forfeit- 
ure, where  the  action  is  given  to  the  party  aggrieyed,  or  to 
such  party  and  the  people  of  this  state,  except  where  the 
statute  imposing  it  prescribes  a  different  limitation. 
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This  proTisioD  is  founded  vpon  the  section  of  the  Revised 
Statutes,  (2  R.  S.  3d  ed.  395 ,  sec.  31^)  which  enacts  that  ^^all 
actions  upon  any  statute  made,  or  to  be  made,^  for  any  forfeit- 
ure or  cause,  the  benefit  and  suit  whereof  is  limited  to  the  party 
aggrieved,  or  to  such  party  and  the  people  of  this  state,  shall  be 
commenced  within  three  years  after  the  offence  was  committed, 
or  the  cause  of  action  accrued,  and  not  after." 

The  alterations  of  phraseology  in  the  proposed  provision,  are 
designed  (o  carry  out  the  distinction  between  a  liability  created 
by  statute,  and  a  penalty  or  forfeiture,  as  that  distinction  is  ex- 
plained in  the  note  to  section  71,  subdivision  2;  (p.  99 — 102  ;) 
and  with  this  view,  the  loose  and  general  language  of  the  Re- 
vised Statutes  ^^  for  any  forfeiture  or  cause,"  is  restricted  to 
penalties  and  forfeitures  alone. 

§  73.  Within  two  years  : 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false 
imprisonment. 

This  provision  differs  from  those  of  the  Revised  Statutes, 
(2  It.  S.  3d  ed.  394,  sec.  19,  20,)  in  this,  that  the  latter  place 
actions  of  assault  and  battery  within  the  limitation  of  four  yearSj 
actions  for  slander,  (  or  ^^  for  words  spoken,  slandering  the 
character  or  title  of  any  person,''  or  "  whereby  special  dama- 
ges are  sustained,")  within  the  limitation  of  two  years,  and  ac- 
tions of  libel,  within  that  of  six  years.  The  remarks  in  the 
note  to  the  fifth  subdivision  of  section  71,  (p.  102,)  are  appli- 
cable to  all  these  cases,  and  shew,  in  our  opinion,  the  proprie- 
ty \>f  placing  them  all  within  the  same  limitation,  and  that,  not 
exceeding  the  time  mentioned  in  this  section. 

3.  An  action  upon  a  statute,  for  a  forfeiture  or  penalty 
to  the  people  of  this  state. 

Same  as  2  R.  S.  3d  ed.  395,  sec.  29. 
§  74,  Within  one  year : 
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1.  An  action  against  a  sheriff  or  other  officer,  for  the 
escape  of  a  prisoner  arrested  or  imprisoned  on  civil 
process. 

This  section  is  the  same  as  2  R.  S.  3d  ed.  394,  sec.^21;  ex* 
ceptiDg  that  the  words  "  arrested  or"  are  introduced  in  confor- 
mity with  the  construction  given  to  a  similar  provision,  in  1  R. 
L.  of  1813,  p.  427,  sec.  28;  where  the  word  "  imprisoned,^' 
alone  was  used.  In  a  case  which  arose  under  that  statute,  it 
was  contended,  that  the  term  "  imprisoned"  did  not  apply  to  the 
escape  of  a  person  arrested,  merely,  before  his  commitment  to 
prison;  but  the  supreme  court  held  otherwise.  {Roe  v.  Beakes^ 
7  Wend.  459.) 

§  75.  In  an  action  brought  to  recover  a  balance  due 
upon  a  mutual,  open  and  current  account,  where  there 
have  been  reciprocal  demands  between  the  parties,  the 
cause  of  action  shall  be  deemed  to  have  accrued  from 
the  time  of  the  last  item  in  the  account,  on  the  adverse 
side. 

This  section  is  founded  upon  the  following  provision  of  the 
Revised  Statutes: — ^^  In  all  actions  of  debt,  account  or  assump- 
sit brought  to  recover  any  balance  due  upon  a  mutual,  open 
and  current  account,  the  cause  of  action  shall  be  deemed  to  have 
accrued  from  the  time  of  the  last  item  proved  in  such  account." 
(2  R.  S.  Zded.  394,  sec.  1^3.) 

While  the  proposed  provision  it  not  intended  to  alter,  in  sub- 
stance, the  section  just  cited,  it  contains  several  variations  in 
phraseology,  which  it  is  proper  to  notice. 

First.  It  omits  the  forms  of  actions  referred  to  in  that  sec- 
tion. 

Second-  It  introduces  the  words  '^  where  there  have  been  re- 
ciprocal demands  between  the  parties," — ^with  a  view  to  obviate 
the  obscurity,  in  which  the  existing  statute  has  been  involved, 
by  loose  expressions  on  the  part  of  the  courts,  and  to  confom 
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it  to  what  is  undoubtedly  its  true  construction.  In  the  case  of 
Kimball  t.  Browrij  7  Wend.  322,  it  was  contended  that,  under 
the  terms  ^^  mutual,  open  and  current  account,"  one  iteni  of  an 
account  within  six  years  before  suit  brought,  drew  after  it  items 
beyond  six  years,  so  as  to  protect  the  latter  from  the  operation 
of  the  statute.  But  the  court  held  that  it  did  not,  and  that 
there  must  have  been  mutual  accounts  and  reciprocal  demands 
between  the  parties.  Some  doubt,  however,  was  thrown  upon 
this  construction,  by  the  very  loosely  considered  opinion  of  the 
supreme  court,  in  Chamberlin  v.  Cuyler^  9  Wend.  126,  where 
an  item  in  an  account  within  six  years,  was  held  to  take  items 
beyond  six  years  out  of  the  statute.  In  that  case,  the  defend- 
ant was  sued  in  1829,  on  a  demand  accruing  in  1826;  and  he 
proyed  an  account  against  the  plaintiff,  by  way  of  set  off,  con- 
sisting of  items,  some  of  which  accrued  in  1826,  others  in  1822, 
*  and  others  in  1818.  Upon  this  state  of  facts,  the  court  deci- 
ded that  the  items  accruing  in  1826,  drew  after  them  the  pre- 
vious charges,  and  saved  them  from  the  operation  of  the  stat- 
ute; and  regarded  the  rule  as  being, — ^^  that  if  there  is  a  lapse  of 
six  years  between  the  items,  it  shall  cease,  as  to  such  charges, 
to  be  considered  an  open  account;  but  where,  from  the  com* 
mencement  to  the  termination  of  the  account,  charges  have 
been  made  at  least  as  often  as  once  in  six  years,  and  the  last 
item  is  within  six  years  anterior  to  the  commencement  of  the 
suit,  the  whole  account  is  to  be  allowed.''  And  this  con- 
struction, which  is  in  obvious  violation  of  the  principle 
on  which  the  provision  in  question  was  founded,  has  been 
more  recently  attempted  to  be  explained,  but  is  in  fact, 
overruled,  in  EdmondstoncY.  Thomsony  15  Wend.  654;  and  the 
true  sense  of  the  statute  is  there  re-asserted;  namely,  that  it 
referred  to  mutual,  open  and  reciprocal  accounts.  To  put  an 
end,  if  possible,  to  all  doubt  on  the  subject,  the  most  explicit 
language  is  used  in  the  section  proposed. 

Tkird.  The  words  '^  on  the  adverse  side,"  in  the  last  line, 
have  been  introduced,  in  connection  with  the  item  accruing 
within  six  years,  to  meet  what  is  supposed  to  be  the  meaning 
of  the  statute.  It  is  true,  that  in  one  case,  the  supreme  court 
held,  that  if  there  were  mutual  accounts  current,  and  any  one 
item,  on  either  stde,  were  proved  to  have  arisen  witlun  six 
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years  next  before  the  suit  brought,  this  would  draw  after  it 
both  accounts,  and  take  the  case  out  of  the  statute  of  limita- 
tions. {Sickles  V.  Mather^  20  Wend.^  74.)  The  case  does 
not  seem  to  have  been  very  fully  considered,  on  this  point ; 
and,  with  becoming  deference  to  the  authority  of  the  court  by 
which  it  was  dec  ided,  the  decision  does  not  seem  to  be  sustain- 
ed, either  by  the  principle  on  which  the  statute  is  founded,  or 
by  the  sense  of  the  previous  cases.  The  object  of  the  statute;^ 
as  construed  by  the  courts,  in  the  cases  already  cited,  was  to 
require  that  the  accounts  should  be  reciprocal^  in  order  to 
found  a  presumption  in  favor  of  items  beyond  six  years.  It 
cannot  reasonably  be  said,  that  items  on  the  same  side  of  the 
account  within  six  years,  should  carry  with  them  items  of  a 
previous  date.  It  is  the  last  item  on  the  adverse  side,  which 
alone,  according  to  sound  justice  and  the  fair  construction  of 
the  existing  statute,  should  be  regarded  as  evidence  of  an  admis- 
sion that  the  account  is  open  and  unpaid  ;  and  to  put  an  end  to 
all  doubt  on  the  subject,  it  is  deemed  advisable,  expressly  to 
provide  that  such  shall  be  the  rule. 

§  76.  An  action  upon  a  statute  for  a  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  any  person  who  will 
prosecute  for  the  same,  must  be  commenced  within  one 
year  after  the  commission  of  the  offence  -,  and  if  the  ac- 
tion be  not  commenced  within  the  year,  by  a  private  par- 
ty, it  may  be  commenced  within  two  years  thereafter, 
in  behalf  of  the  people  of  this  state,  by  the  attorney- 
general,  or  the  district  attorney  of  the  county  where  the 
offence  was  committed. 

Same  as  2  R.  S.,  3d  ed.,  396,  sec.  30. 
§  77.  An  action  for  relief,  not  hereinbefore  provided 
for,  must  be  commenced  within  ten  years  after  the  cause 
of  action  shall  have  accrued. 

This  section  is  a  substitute  for  the  article  of  the  Revised 
Statutes,  ^^  of  the  time  of  commencing  suits  in  courts  of  equi- 
ty »  (8  R.  5.,  3d  ed.,  398,  399,)  and  provides  for  all  the  cases 
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heretofore  known  as  suiU  in  equity,  excepting  for  relief  on 
the  ground  of  fraud ;  which  case  has  been  already  provided 
for,  in  the  sixth  subdivision  of  section  71.  In  that  case,  a! 
well  as  in  those  embraced  in  this  section,  the  periods  of  limi- 
tation are  the  same  as  those  now  existing  ;  the  only  difference 
being,  that  by  the  present  statutes,  they  are  applied  to  the 
form,  while  by  the  proposed  section  they  are  made  to  depend 
upon  the  substance  of  the  remedy.  This  will  be  more  appa- 
rent, from  an  examination  of  the  provisions  of  the  existing 
statutes,  which  are  as  follows : 

"  Whenever  there  is  a  concurrent  jurisdiction  in  the  court! 
of  common  law,  and  in  courts  of  equity,  of  any  cause  of  ac- 
tion, the  provisions  of  this  title,  limiting  a  time  for  the  com- 
mencement of  a  suit  for  such  cause  of  action,  in  a  court  oi 
common  law,  shall  apply  to  all  suits  hereafter  to  be  brought 
for  the  same  cause,  in  the  court  of  chancery."  (2  R,  &,  3d  ed. 
398,  *ec.  49.)^ 

"  But  the  last  section  shall  not  extend  to  suits,  over  the  sub- 
ject matter  of  which  a  court  of  equity  has  peculiar  and  exclu- 
sive jurisdiction,  and  which  subject  mitter  is  not  cognizable  in 
the  courts  of  common  law."     {Ibi^.^sec.  60.) 

^^  Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed  with- 
in six  years  after  the  discovery,  by  the  aggrieved  party,  of  the 
facts  constituting  such  fraud,  and  not  after  that  time."  (2  R. 
iSf.,  3ded.,399,  5ec.  61.) 

^*  Bills  for  relief,  in  case  of  the  existence  of  a  trust  not  cog* 
nizable  by  the  courts  of  common  law,  and  in  all  other  cases 
not  herein  provided  for,  shall  be  filed  within  ten  years  after  the 
cause  thereof  shall  accrue,  and  not  after."     {Ibid.^  see,  62.) 

§  78.  The  limitations  prescribed  in  this  title  shall  ap- 
ply to  actions  brought  in  the  name  of  the  people  of  thLs 
state  or  for  their  benefit,  in  the  same  manner  as  to  ac- 
tions by  private  parties. 

Same  as  8  R.  S.,  3d  ed.,  396,  sec.  28. 
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CHAPTER  IV. 

GENERAL  PROVISIONS  AS  TO  THE  TIME  OF  COMMENCINa 

ACTIONS. 

Section  79.  When  Mtion  deemad  to  have  been  eommenced. 

80.  Exception,  where  defenUant  is  oat  of  the  ttate. 

81.  ExeeptioD,  ai  to  persons  under  disabilities. 

82.  Provision  where  person  entitled,  dies  before  the  limitation  exparei. 

83.  In  suits  by  aliens,  time  of  war  to  be  dedoeted. 

84.  Provision,  where  Judgment  has  been  reversed. 

85.  Time  of  stay  of  action  by  injunction  to  be  deducted. 

86.  Disability  must  exist  when  right  of  action  accrued. 

87.  Where  two  or  more  disabilities,  limitation  does  not  attach,  till  all  re- 

moved. 

88.  This  title  not  applicable  to  bills»  &c.,  of  corporations,  or  to  bank  notes. 

89.  Nor  to  actions  against  directors  or  stockholders  of  monied  oorporations. 

Limitation,  in  such  casea,  prescribed. 

90.  New  promise  must  be  in  writing. 

§  79.  An  action  shall  not  be  deemed  commenced,  with- 
in the  meaning  of  this  title,  unless  it  appear : 

1.  That  the  summons  therein  was  duly  served  upon 
the  defendants,  or  one  of  them  ;  or 

2.  That  the  summons  was  delivered,  with  the  intent 
that  it  should  be  actually  served,  to  the  sheriff  of  the 
county  in  which  the  defendants,  or  one  of  them,  usually 
or  last  resided ;  or  if  a  corporation  be  defendant,  to  the 
sheriff  of  the  county  in  which  such  corporation  was  es- 
tablished by  law,  or  where  its  general  business  was  trans- 
acted, or  where  it  kept  an  office  for  the  transaction  of 
business. 

This  section  is  the  same  in  principle,  as  the  provision  of  the 
Revised  Statutes,  which  enacts  as  follows  : 

^^  No  action  for  the  recovery  of  any  debt,  demand  or  dam- 
ages only,  or  for  the  recovery  of  any  penalty  or  forfeiture, 
shall  be  deemed  to  have  been  commenced  within  the  meaning 
of  this  chapter,  anless  it  appear,    1.  That  the  first  process  or 
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proceeding  therein  was  duly  served  upon  the  defendants,  or 
some  or  one  of  them  :  or,  S.  That  a  capias  ad  respondendum 
was  issued  within  the  time  required  by  law,  to  the  sheriff  of 
the  county  in  which  the  defendants,  or  some  or  one  of  them 
usually  resided,  or  last  resided,  in  good  faith  and  with  intent  to 
be  actually  served  ;  and  that  such  writ  was  duly  returned  : 
3.  If  a  corporation  be  defendant,  that  the  first  process  was  in 
like  manner  issued  to  the  sheriff  of  the  county  in  which  such 
corporation  was  locate  I  by  law,  or  in  which  the  place  of  trans- 
acting its  business  was  situated,  with  the  intent  to  be  actually 
served;  and  that  such  process  was  duly  returned.  (2  R.  <S., 
3d  6(2.,  397,  sec  38.) 

The  proposed  section  differs  in  this,  that  it  extends  the  rule 
to  all  actions,  and  is  based  upon  the  uniform  mode  of  com- 
mencing them  provided  by  section  106. 

It  is  proper  here  to  remark,  that  immediately  following  the 
provision  of  the  Revised  Statules,  just  quoted,  there  were  two 
sections  designed  to  give  it  more  complete  effect,  and  which  are 
as  follows: 

*^  When  a  suit  shall  be  alleged  by  a  plaintiff  to  have  been 
commenced  within  the  time  required  by  law,  and  such  allega- 
tion shall  be  put  in  issue  by  the  defendant,  it  shall  be  compe- 
tent for  the  defeadant  to  prove,  on  the  trial,  that  the  process 
issued  by  the  plaintiff  was  not  issued  with  the  intent,  and  in 
the  manner  required  by  law;  or  that  it  was  issued  to  the  sheriff 
of  one  county,  when  the  plaintiff  knew,  or  had  reason  to  be- 
lieve, that  the  defendant  was  in  another  county  and  could  have 
been  arrested;  or  that  any  means  whatever  were  used  by  the 
plaintiff,  or  his  attorney,  to  prevent  the  service  of  the  writ,  or 
to  keep  the  defendant  in  ignorance  of  the  issuing  thereof."  (2 
JR.  S.  Zd  ed.  397,  sec.  39.) 

^^  Upon  any  such  matter  being  established,  or  upon  its  appear- 
ing in  any  other  way  that  any  process  was  issued  without  any 
intent  that  it  should  be  served,  such  service  shall  not  be  dean- 
ed  the  commencement  of  a  suit,  within  the  meaning  of  any  of 
the  provisions  of  this  chapter.^'     (Ibid.  sec.  40.) 
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It  appears  to  us,  that  the  matters  aimed  at  by  these  enact- 
ments, so  plainly  result  from  the  provision  contained  in  the  pro- 
posed section,  as  well  as  from  that  of  the  Revised  Statutes,  up- 
on which  it  is  founded,  as  to  render  their  insertion  unnecessary* 
If  the  suit  roust  be  commenced  in  good  faith,  as  expressly 
prescribed,  it  is  certainly  needless  to  provide*,  that,  when  the 
question  arises,  (as  it  can  alone  arise,)  on  the  trial,  the  fact  of 
the  action  being  so  commenced  must  be  proved  by  the  plaintiff, 
or  that  it  may  be  controverted  by  the  defendant.  We  have 
omitted  them,  because  of  our  earnest  desire,  not  merely  to  pro- 
'  vide  as  simple  a  system  of  remedies,  as  possible,  but  to  disem-» 
barrass  the  subject  of  all  unnecessary  detail. 

§  80.  If,  when  the  cause  of  action  shall  accrue,  against 
a  person,  he  be  out  of  the  state,  the  action  may  be  com- 
menced within  the  term  herein  limited,  after  his  return 
to  the  state  j  and  if,  aflcr  the  cause  of  action  shall  have 
accrued,  he  depart  from  and  reside  out  of  the  state,  the 
time  of  his  absence  shall  not  be  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Same  as  2  R.  S.  3d  ed.  395,  sec.  27. 

§  81.  If  a  person  entitled  to  bring  an  action  except  for 
a  penalty  or  forfeiture,  against  a  sheriff  or  other  officer 
for  an  escape,  be  at  the  time  the  cause  of  action  accrued, 
either : 

1.  Within  the  age  of  twenty-one  years ;  or 

2.  Insane ;  or       '      . 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
under  the  sentence  of  a  criminal  court,  for  a  term  less 
than  his  natural  life  -,  or 

4.  A  married  woman  : 
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The  time  of  such  disability  shall  not  be  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Same  as  2  R.  S.  3 J  eJ.  394^  sec.  24. 

§  82.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
thereof,  and  the  cause  of  action  survive,  his  representa- 
tives may  commence  the  action,  after  the  expiration  of 
that  time,  and  within  one  year  from  his  death. 

§  83.  When  a  person  shall  be  an  alien  subject  or  citi- 
zen of  a  country  at  war  with  the  United  States,  the  time 
of  the  continuance  of  the  war  shall  not  be  part  of  the 
period  limited  for  the  commencement  of  the  action. 

The  last  two  sections  are  the  same  as  2  R.  S.  3d  ed..395} 
sec.  26;  396,  sec.  32;  excepting  that  they  apply  to  all  actionsi 
instead  of  being  confined,  as  in  the  corresponding  provisions  of 
the  Revised  Statutes,  to  actions  relating  to  real  property,  or  for 
the  recovery  of  a  debt  or  demand,  or  for  damages  only. 

§  84.  If  an  action  shall  be  commenced  within  the  time 
prescribed  therefor,  and  a  judgment  therein  for  the  plain- 
tiff be  reversed,  on  appeal,  the  plaintiff,  or  if  he  die  and  the 
cause  of  action  survive,  his  heirs  or  representatives  may 
commence  a  new  action  within  one  year  after  the  rever- 
sal. 

Same  as  2  R.  S.  3d  ed.  396,  sec.  33;  except  that  it  provides 
for  the  case  of  a  reversal  of  a  judgment  only,  and  not  for  the 
case  of  an  arrest  of  judgment,  as  in  the  corresponding  pro- 
vision of  the  Revised  Statutes.  The  reason  of  this  differ- 
ence is,  that  with  a  view  to  compel  the  defendant  to  avail  him- 
self of  any  objection  he  may  have  to  the  plaintiff's  recovery, 
[p.  &  p.]  8 
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arising  upon  the  face  of  the  complaint,  it  is  proposed  by  sec- 
tion 127,  p.  149,  to  treat  bis  ombsion  to  demur  or  answer  as  a 
waiver  of  the  objection,  except  where  it  is  to  the  jurisdiction  of 
the  court  over  the  subject  of  the  action. 

§  85.  When  the  commencement  of  an  action  shall  be 
stayed  by  injunction,  the  time  of  the  continuance  of  the 
injunction  shall  not  be  part  of  the  time  limited  for  the 
commencement  of  the  action. 

Same  as  2  R.  S.  3d  ed.  396,  sec.  36. 

§  86.  No  person  shall  avail  himself  of  a  disability, 
unless  it  existed  when  his  right  of  action  accrued. 

Same  as  2  R.  S.  3d  ed.  397,  sec.  41. 

§  87.  When  two  or  more  disabilities  shall  exist,  the 
limitation  shall  not  attach  until  they  all  be  removed. 

Same  as2  R.  S.  3d  ed.  397,  sec.  42. 

§  8S.  This  title  shall  not  affect  actions  to  enforce  the 
payment  of  bills,  notes  or  other  evidences  of  debt  issued 
by  monied  corporations,  or  issued  or  put  in  circulation 
as  money. 

This  section  is  founded  on  2  R.  S.  3d  ed.  395,  sec.  25;  by 
wbich  it  is  provided  that  none  of  the  provisions  of  the  article, 
"  of  the  time  of  commencing  actions  for  the  recovery  of  any 
debt  or  demand,  or  for  damages  only,"  "  shall  apply  to  suits 
brought  to  enforce  payment  on  bills,  notes  or  other  evidences 
of  debt  issued  by  monied  corporations."  It  differs  in  this,  that 
the  prohibition  is  made  to  extend,  in  terms,  to  "  bills  or  notes 
issued  or  put  in  circulation  as  money,"  and  in  this  respect,  it 
uses  the  language  by  which  securities  of  that  nature  are  de- 
scribed in  article  8,  section  6,  of  the  constitution. 
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§  89.  This  title  shall  not  affect  actions  against  directors 
or  stockholders  of  a  monied  corporation,  to  recover^ a  pe- 
nalty or  forfeiture  imposed,  or  to  enforce  a  liability  creat- 
ed, by  the  second  title  of  the  chapter  of  the  Revised 
Statutes,  entitled  '* Of  incorporations;"  but  such  actions 
must  be  brought  within  six  years  after  the  discovery,  by 
the  -aggrieved  party,  of  the  facts  upon  which  the  penalty 
or  forfeiture  attached,  or  tlie  liability  was  created. 

Same  as  2  R.  S.,  3d  ed.,  SQ?,  sec.  44. 

§  90.  Where  the  time  for  commencing  an  action  arising 
on  contract  shall  have  expired,  the  cause  of  action  shall 
not  be  deemed  revived  by  an  acknowledgment  or  new 
promise,  unless  the  same  be  in  writing,  subscribed  by  the 
party  to  be  chai-ged  thereby. 

This  section  has  been  well  consltleretl,  and  is  presented  as 
embodying  a  principle  which  seems  to  us  necessary,  if  any  sub- 
stantial effect  whatever  is  to  be  given  to  the  statute  of  limita- 
tions. As  the  law  now  stands  in  this  state,  a  verbal  acknow- 
ledgment of  the  existence  of  a  debt  which  is  barred  by  the  lapse 
of  time,  or  a  verbal  admission  by  which  a  subsisting  demand  is 
recognized,  is  deemed  sufficient  to  revive   the  cause  of  action. 

If  the  policy  of  the  statute  of  limitations,  as  regarded  by  the 
most  enlightened  courts  end  legislators  of  modern  times,  be 
sound,  it  is  difficult  to  perceive  upon  what  principle  its  opera- 
tion should  be  allowed  to  be  defeated,  by  the  kind  of  evidence 
by  which  it  is  now  invariably  overcome.  All  that  is  required 
for  this  purpose,  is  the  proof  of  a  verbal  admission  or  acknow- 
ledgment of  a  subsisting  indebtedness.  And  upon  almost  any 
proof,  tending  to  establish  this  fact,  it  is  the  habit  of  courts  and 
juries  to  facilitate  a  recovery.  Nay,  more, — a  rule  has  been  al- 
lowed to  spring  up,  by  which  a  sort  of  judicial  denial  of  the 
right  of  a  party  to  avail  himself  of  the  benefits  of  the  statute  has 
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been  established.  We  allude  to  the  doctrine  of  odious  or  lAe- 
quitable  defences — under  which,  the  courts  have  undertaken  to 
say,  that  xrhen  an  indulgence  or  favor  is  applied  for,  it  will  not 
be  granted,  unless  upon  the  condition  that  a  plea^of  the  statute 
of  limitations  be  not  int;  rposed. 

In  such  a  doctrine,  we  conftss  we  can  see  no  sound  principle 
of  justice.     Independently  of  the  answer,  which  to  our  minds 
is  a  conclusive  one,  that  every  defence  which  has  the  sanction 
of  law,  is  a  defence  which  the  courts  arc  bound,  if  not  to  en- 
courage, at  least  not  to  discourage,  we  see  no  reason  why  this 
particular  one  should  be  viewed  with  disfavor.     The  force  of 
the  remarks  of  Mr.  Justice  Story,  on  the  subject,  before  quoted, 
(p.  98)  is  too  obvious  to  require  a  defence;  but  if  any  were 
necessary,  a  more  conclusive  answer  to  the   objections  with 
which  this  statute  has  had  to  contend,  cannot  be  furnished,  than 
is  to  be  found  in  the  remarks  of  one  of  the  most  fearless  and 
enlightened  reformers,  who  has  adorned  any  age,  (Lord  Broug" 
hamy)  in  his  memorable  speech  on  Law  Reform.     In  referring 
to  the  prejudice  with  which  this  statute  had  been  assailed  by 
the  judiciary,  he  remarks: — "  But  even  in  cases  where  we  have 
a  statute  of  limitation,  there  is  hardly  any  vestige  left  of  the 
relief  which  it  w:  s  inten  lul  to  afford,  owing  to  the  labors  of 
the  courts  in  finding  means  of  evading  its  beneficial  operation. 
It  was  plainly  meant  as  an  act  of  peace  and  quiet.     My  noble 
friend,  (Lord  Plunkett,)  who  presides  in  the  court  of  common 
pleas  of  the  sister  kingdom,  once  said,  with  his  usual  felicity  of 
expression,  that  time  is  armed  with  his  scythe  to  destroy  the 
evidences  oh   which   titles  rest,  but  the  lawgiver  makes  him 
move  with  healing  on  his  winj»s  to  stay  the  ravages  of  his  wea- 
pon.    To  thwart  the  designs  of  the  legislature,  the  courts  have 
been  setting  up  their  rules  of  presumption.     At  one  time  they 
seemed  really  to  hold  that  any  thing,  even  the  simplest  expres- 
sion, would  take  a  debt  out  of  the  statute  of  limitations;  for  in- 
stance, if  a  defendant  had  said — "  I  have  paid  the  debt,"  he  was 
taken  as  admitting  it,  unless  be  could  prove  payment.     Again, 
if  he  said,  'I  owe  you  nothing,'  the  assertion  was  taken  as  an 
acknowledgment;  and  he  was  also  required  to  prove  an  acquit- 
tance of  the  plaintiff's  claim.     The  reply — *  Six  years  have  ex- 
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piredyLwas  equally  dangerous,  though  it  uras  only  saying  out 
of  court,  what  the  statute  itself  allowed  him  to  say  in  pleading. 
In  fact,  S3  deeply  did  Lord  Erskine  feel  the  difficulties  which 
encompassed  the  defendant  under  these  efforts  of  judicial  acute- 
nesS)  that  he  said  the  only  safe  course  a  defendant  could  take, 
when  his  adversary  sent  a  fishing  witness,  was  to  knock  him 
down;  for  though  he  might  be  proceeded  against  for  the  assault, 
be  retained  the  benefit  of  the  statute  as  regarded  the  debt.  Al- 
though of  late,  the  current  of  decisions  (as  it  is  pleasantly  term- 
ed,) has  set  in  more  in  an  opposite  direction,  there  is  still  abun- 
dant room  for  a  provision  to  give  this  wholesome  law  effect. 
The  means  are  obvious.  Let  nothing  but  an  acknowledgment  in 
writing  take  any  debt  out  of  the  statute.  In  a  word,  prop  the 
main  pillar  of  security  against  stale,  and  unjust  demands, — the 
statute  of  limitations, — by  a  beam  from  that  other  bulwark 
against  perjury,  the  statute  of  frauds." 

The  general  views  wluch  are  here  so  forcibly  expressed,  in 
respect  to  the  object  and  design  of  this  sti^tute,  have  been  adop 
ted  in  the  courts  of  this  country,  and  especially  in  those  of  this 
state.  In  the  first  case  in  this  state,  in  which  that  ground  was 
distinctly  assumed  by  the  supreme  court,  {Purdy  v.  Jlustin^  3 
Wend.  189,)  it  is  said— ^^  This  statute  has  been  looked  upon  in 
times  past,  with  disfavor,  by  the  courts  in  England,  and  their 
example  has  been  too  generally  followed  by  tlie  courts  in  this 
country.  Construction  formerly  went  far,  towards  depriving 
defendants  of  the  benefit  designed  for  them  by  it.  A  different 
and  better  view  of  this  salutary  statute,  has  since  been  taken, 
and  a  more  correct  and  liberal  construction  is  now  given  to  it. 
Defences  under  it  are  not  now  regarded,  es  they  once  were,  as 
discreditable,  or  at  least  are  not  so  viewed  to  the  same  extent  as 
formerly.  It  is  assuming,  as  it  was  intended  it  should  have 
had,  the  character  of  a  ^statute  of  repose.'  If  the  more  re- 
cent decisions,  in  relation  to  the  effect  of  acknowledgments,' 
are  to  be  sustained,  defendants  may  speak  of  dormant  claims 
preferred  against  them,  without  necessarily  losing  the  benefit  of 
this  law."     These  prinriplcs  are  now  tbe  governing  ones,  in 


118 

this  state,  and  have  ever  since  been  enforced,  by  a  number  of 
adjudged  cases,  where  this  defence  has  been  interposed. 

But  wc  are  still  far  behind  the  legislation  of  England,  in  giv- 
ing effect  to  these  defences,  and  in  protecting  the  rights  of  a 
defendant  from  the  dangers  to  which  he  yet  stands  exposed. 
The  policy  of  the  statute  of  frauds,  which  is  invoked  by  Lord 
Brougham^  in  aid  of  the  statute  of  limitations,  is,  that  no  one 
should  be  subjected  to  the  hazard  of  the  testimony  of  a  witness 
in  a  matter  resting  merely  in  contract,  but  that  written  evi- 
ifence  Or  something  of  at  least  equal  intrinsic  force  should  be 
adduced,  as  the  foundation  of  a  liability.  It  is  a  policy  as  wise 
in  the  abstract,  as  it  is  sound  and  just  in  its  application.  The 
observation  of  every  man  of  intelligence  will  attest  the  fact, 
that  of  all  species  of  evidence,  none  is  more  dangerous,  and 
none  more  calculated  to  lead  to  irremediable  perjury,  than  that 
which  relates  to  the  admissions  of  a  party.  And  if  to  this  we 
add  the  unthinking  prejudice,  which,  in  the  minds  of  many,  at- 
taches itself  to  the  defence  of  the  statute  of  limitations — ^a  pre- 
judice to  which  it  is  to  be  regretted,  the  courts  have  at  times, 
given  too  decided  a  sanction — it  will  scarcely  be  matter  of  sur- 
prise, that  an  act,  designed  to  protect  from  fraud,^should  have 
been  permitted  to  become  the  passive  instrument,  at  least,  of 
injustice. 

One  ef  the  most  eminent  jurists  of  our  country,  (Mr.  Green" 
leafj)in  his  treatise  upon  the  law  of  evidence,  (Greenl.  Ev.  233,) 
remarks: 

**  With  respect  to  all  verbal  admissions^  it  may  be  observed, 
that  they  ought  to  be  received  witk  great  caution.  The  evi- 
dence, consisting  as  it  does  in  the  mere  repetition  of  oral  state- 
ments, is  subject  to  much  imperfection  and  mistake;  the  party 
himself  either  being  misinformed,  or  not  having  clearly  ex- 
pressed his  own  meaning,  or  the  witness  having  misunderstood 
him.  It  frequently  happens,  also,  that  the  witness,  by  unin- 
tentionally altering  a  few  of  the  expressions  really  used,  gives 
an  effect  to  the  statement,  completely  at  variance  with  what  the 
party  did  actually  say." 
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To  the  same  eflfect,  al50,  Mr.  Justice  Sutherland^  in  Malin  v. 
MaliUf  1  Wend.  652,  remarks: 

"  It  has  been  often  said,  both  by  judges  and  elementary  wri- 
ters, that  proof  of  the  declarations  or  confessions  of  parties, 
is  the  most  unsatisfactory  species  oF  evidence,  on  account  of 
the  facility  with  which  it  may  be  fabricated,  and  the  impossi- 
bility of  contradicting  it,  and  because  the  slightest  mistake  or 
failure  of  recollection  may  totally  alter  the  effect  of  the  decla- 
ration." 

And  Chancellor  Walworth^  in  speaking  of  the  same  subject, 
observes,  in  Law  v.  Merrills ,  6  Wend,  277: 

^^  Evidence  to  establish  a  fact  by  the  confessions  of  the  party 
should  always  be  scrutinized,  and  received  with  caution;  as  it 
is  the  most  dangerous  evidence  that  can  be  admitted  in  a  court 
of  justice,  and  the  most  liable  to  abuse.  Although  a  witness  is 
perfectly  honest,  it  is  impossible^  in  most  cases,  for  him  to  give 
the  exact  words  in  which  an  admission  was  made.  And  some- 
times even  the  transposition  of  the  words  of  a  party,  may  give 
a  meaning  entirely  different  to  that  which  was  intended  to  be 
oonveyed  to  the  witness.'' 

• 

The  application  of  these  principles  to  the  rights  secured  by 

the  statute  of  limitations,  is  the  object  of  the  section  under 
<^onsi.deration.  Independently,  however,  of  the  intrinsic  jus- 
tice of  a  provision,  such  as  we  have  proposed,  it  wilt  come  re- 
commended by  no  ordinary  weight  of  authority,  when  it  is  re- 
membered that  as  long  ago  as  the  ninth  year  of  George  IV.,  it 
was  adopted  by  the  British  parliament  upon  the  recommenda- 
tion of  Lord  Tenterdeuy  then  Lord  Chief  Justice  of  the  Court 
of  King's  Bench,  and  that  it  has  in  that  country  been  ever  since 
deemed  one  of  the  wisest  reforms  in  modern  legislation.  (9 
Geo.  IF.,  ch.  14.) 

The  act  referred  to  is  entitled  "  an  act  for  rendering  a  writ- 
ten memorandum  necessary  to  the  validity  of  certain  promises 
and  engagements."  The  first  section  (which  is  the  only  one 
relftting  to  this  subject,)  is  as  follows: 
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'^  Whereas,  by  an  act  passed  in  England  in  the  twenty-first 
year  of  the  reign  of  King  James  the  First,  it  was,  among  oth* 
er  things  enacted,  that  all  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concerned  the  trade  of  merchan- 
dize between  merchant  and  merchant,  their  factors  or  servants, 
all  actions  of  debt  grounded  upon  any  lending  or  contract, 
without  specialty,  and  all  actions  of  debt  for  arrearages  of  rent, 
should  be  commenced  within  three  years  after  the  end  of  the 
then  present  session  of  parliament,  or  within  six  years  next  af- 
ter the  cause  of  such  actions  or  suits,  and  not  after;  and  where- 
as a  similar  enactment  is  contained  in  an  act  passed  in  Ireland 
in  the  tenth  year  of  the  reign  of  King  Charles  the  First  ;  and 
whereas,  various  questions  have  arisen,  inactions  founded  upon 
simple  contract,  as  to  the  proof  and  effect  of  acknowledgments 
and  promises,  oflTered  in  evidence  for  the  purpose  of  taking  cases 
out  of  the  operation  of  the  said  enactments,  and  it  is  expedi- 
ent to  prevent  such  questions^  and  to  make  provision  for  giving 
effect  to  the  said  enactments,  and  to  the  intention  thereof;  Be 
it  therefore  enacted,  by  the  King's  Most  Excellent  Majesty,  and 
by  and  with  the  consent  of  the  Lords  spiritual  and  temporal, 
and  commons,  in  this  parliament  assembled,  and  by  the  au- 
thority of  the  same,  thaf  in  actions  of  debt  or  upon  the  case 
grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise  by  word  only  shall  be  deemed  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  any  case  out  of 
the  operation  of  the  said  enactments,  or  either  of  them,  or  to 
deprive  any  party  of  the  benefit  thereof,  unless  such  acknowl- 
edgment or  promise  shall  be  made  or  contained  by  or  in  some 
writing  to  be  signed  by  the  party  chargeable  thereby;  and  that 
where  there  shall  be  two  or  more  joint  contractors,  or  executors 
or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor  or  administrator  shall  lose  the  benefit  of  the  said  en- 
actments, or  either  of  them,  so  as  to  be  chargeable  in  respect  or 
by  reason  only  of  any  written  acknowledgment  or  promise  made 
and  signed  by  any  other  or  others  of  them;  provided  always, 
that  nothing  herein  contained  shall  alter  or  take  away  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest  made  by 
any  person  whatsoever;  provided  also,  that' in  actions  to  be 
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commenced  ag:ainst  two  or  more  such  joint  contractors  or  ex- 
ecutors or  administrators,  if  it  shall  appear  at  the  trial,  or  oth- 
erwise, that  the  plaintiff  though  barred  by  either  of  the  said 
recited  acts  or  this  act,  as  to  one  or  more  of  such  joint  con- 
tractors or  executors  or  administrators,  shall  nevertheless  be 
entitled  to  recover  against  any  other  or  others  of  the  defend- 
ants, by  virtue  of  a  new  acknowledgment  or  promise,  or  other- 
wise, judgment  may  be  given  and  costs  allowed  for  the  plaintiff, 
as  to  such  defendant  or  defendants  against  whom  he  shall  re- 
cover, and  for  the  other  defendant  or  defendants  against  the 
plaintiff." 

It  will  be  observed,  that  in  the  section  proposed,  we  have 
retained  the  substance  of  the  English  act,  though  we  have  en- 
deavored to  condense  its  phraseology,  without  altering  its  spirit. 

Before  passing  from  this  chapter,  it  is  proposed  to  call  the 
attention  of  the  legislature  to  some  provisions  in  the  corres- 
ponding article  of  the  Revised  Statutes,  which  we  have  deemed 
it  right  to  omit ;  and  which  are,  therefore,  brought  within  the 
repeal,  contained  in  section  66.  They  consist  of  three  sec- 
tions ;  the  first  two  of  which  provide  as  follows  : 

^*  If  any  action  shall  have  been  commenced  within  the  times 
respectively  prescribed  in  the  three  first  articles  of  tbis  titlei 
and  the  defendant  in  sjuch  suit  die  before  judgment ;  and  if  the 
right  of  action  be  such  as  survives  against  the  representatives 
of  the  defendant,  the  plaintiff  may  commence  a.  new  action 
against  the  heirs,  executors,  or  administrators  of  such  defen- 
dant, as  the  case  may  require,  within  one  year  after  such 
death  ;  or  if  no  executors  or  administrators  be  appointed  w^ithin 
that  time,  then  within  one  year  after  letters  testamentary,  or  of 
administration,  shall  have  been  granted  to  them."  (2  jR.  S. 
3d  ed.  396,  sec,  34.) 

'^  When  an  action  commenced  within  the  time  prescribed  by 
law,  shall  abate  by  reason  of  the  death  of  the  plaintiff,  if  the 
right  of  action  survive  to  his  representatives,  his  executor  or 
administrator  may,  within  one  year  after  such  death,  com- 
mence a  new  action,  if  the   cause  of  action  would   otherwise 
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survive  j  and  if  any  action  so  commenced  by  an  executor  or  ad- 
ministrator, shall  abate  by  the  death  of  the  plaintiff,  a  new  ac- 
tion may  be  commenced  by  the  administrator  of  the  same  es- 
tate, at  any  time  within  one  year  after  such  abatement,"  {Ibid, 
sec  35.) 

As  a  substitute  for  these,  and  other  statutory  provisions,  and 
for  the  practice  generally,  in  reference  to  abatement  of  actions  / 
by  the  death  of  parties,  it  is  proposed  by  section  101,  (p.  127,) 
to  authorize  the  court  on  motion,  to  continue  the  original  suit, 
where  the  cause  of  action  survives. 

The  last  provision  of  iht  Revised  Statutes,  above  referred  to 
as  omitted,  enacts  that,  ^^ whenever  the  commencement  of  any 
suit  shall  be  prevented  by  reason  of  any  privilege  of  any  mem- 
ber of  either  house  of  the  legislature  of  this  state,  or  of  any 
member  of  either  house  of  the  congress  of  the  United  States 
the  time  during  which  the  same  shall  have  been  so  prevented, 
shall  not  be  deemed  any  portion  of  the  time  limited  for  the  com- 
mencement of  any  suit  for  the  recovery  of  any  debt,  demand, 
or  damages  only."     (2  R.  S.  3d  ed.  397,  sec.  37.) 

When  this  provision  was  first  introduced  into  the  statutes  of 
this  state,  there  was  no  other  mode  of  commencing,  what  is 
now  known  as  a  personal  action,  than  by  a  writ  of  capias  ad 
respondendum.  Upon  this  writ,  the  defendent  was  liable,  in  near- 
ly all  cases,  to  be  arrested  and  held  to  bail  ;  and  in  most  cases, 
this  could  be  done  without  a  judicial  order,  at  the  mere  caprice 
of  the  plaintiff.  It  was  very  proper,  therefore,  while  this  prac- 
tice continued,  to  protect  members  of  congress  and  of  the  state 
legislature,  from  a  proceeding,  injurious  alike  to  themselves, 
and  to  the  interests  of  their  constituents.  But,  under  a  sys- 
tem which  proposes,  as  this  does,  that  every  action  shall  be 
commenced  by  a  summons,  the  right  of  privilege  from  ar- 
rest has  nothing  to  do  with  the  right  to  commence  the  action^ 
and  cannot,  of  course,  enter  into  the  question  of  limitation. 
The  privilege  of  the  persons  here  described,  from  arrest  on  the 
process  provided  for  that  purpose  by  this  act,  is  in  no  degree 
impaired  by  the  omission  of  the  existing  provision. 


TITLE  III. 

Ot  the  Parties  to  €iTil  Actians. 

0SCTION  91.  Action  to  be  in  the  name  of  the  real  party  in  interest. 

92.  Assignment  of  a  thing  in  action  not  to  prejudice  a  defence. 

93.  Executor  or  trustee  may  sue  without  the  persons  beneflcially  interested. 
^.  When  married  woman  is  party,  her  husband  to  be  joined,  except^  &c. 

95.  Infant  to  appear  by  guardian. 

96.  Guardian  how  appointed. 

97.  Who  may  be  joined  as  plaintiffs. 

98.  Who  may  be  joined  as  defendants. 

99.  Parties  united  in  interest  to  stand  on  the  same  side,  except,  Bte. 

100.  Plaintiff  may  sue  in  one  action  the  different  parties  to  commercial  paper. 
JOl.  Action  not  to  abate  by  death,  marriage,  or  other  disability,  Ac. 
102.  Court  may  require  all  persons  to  be  made  parties  who  may  be  necessary 
to  a  complete  determination  of  the  controversity. 

The  rules  respecting  parties  in  the  courts  of  law,  differ  from 
jLhose  in  the  courts  of  equity.  The  blending  of  the  jurisdic- 
*  iions  makes  it  necessary  to  revise  these  rules,  to  some  extent. 
In  doing  so,  we  have  had  a  three-fold  purpose  in  view  :  first, 
.to  do  away  with  the  artificial  distinctions  existing  in  the  courts 
4>f  law,  and  to  require  the  real  party  in  interest  t«  appear  in  court 
an  such:  second,  to  require  the  presence  of  such  parties  as  are 
>necessary  to  make  an  end  of  the  controversy:  and  third,  to 
allow  otherwise  great  latitude  in  respect  to  the  number  of  par- 
lies who  may  be  brought  in. 

The  common  law  prohibited  the  assignment  of  a  thing  in 
.'action.  It  did  so  for  an  artificial  reason,  which  is  not 
japplicable  to  our  circumstances.  The  courts  of  equity,  on  the 
other  hand,  allowed  and  protected  the  assignment.  The  con- 
sequence was,  that  the  assignee  could  bring  a  suit  in  equity 
Jipon  the  demand  assigned,  while  the  law  looked  upon  him  as 
having  no  rights  in  regard  to  it,  and  forbade  his  appearance  in 
its  courts. 
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Finally,  with  the  increase  of  commerce,  and  the  spread  of 
more  liberal  opinions,  the  common  law  courts  began  to  look 
ugon  the  assignee  with  some  forbearance,  and  winked  at  the 
assignment,  so  far  as  to  deny  the  right  of  the  assignor  to  re- 
lease  the  debt;  but  they  still  refused  to  recognize  the  right  of  the 
assignee  to  sue.  So  this  is  the  condition  of  the  parties;  if  the  as- 
signee sues  at  law,  he  is  turned  out  of  court,  and  if  the  assignor 
sues  in  equity,  ))e  is  turned  out  also.  If  at  this  moment,  any 
member  of  the  legislature,  to  whom  a  bond  and  mortgage  had 
been  assigned,  were  to  go  into  the  supreme  court  and  sue  upon 
the  bond,  he  would  have  to  sue  in  the  name  of  the  person 
who  made  the  assignment,  however  much  distrusted,  or  lose 
his  case ;  but  if  he  were  to  sue  on  the  mortgage,  for  the 
foreclosure,  he  would  have  to  sue  in  his  own  name,  or  be 
would  not  be  heard.  And  yet  it  is  the  same  judge  who  sits  in 
the  two  cases. 

The  true  rule  undoubtedly  is,  that  which  prevails  in  the 
courts  of  equity,  that  he  who  has  the  right,  is  the  person  to 
pursue  the  remedy.  We  have  adopted  that  rule.  It  will  be 
found  in  the  form  in  which  we  have  stated  it,  in  Field  v.  Ma- 
ghee  j  5  Paige y  539.  Rogers  v.  Traders^  Ins,  Co.,  6  Paiges^ 
598;  sind  Miles  v.  Hoag^  7  PaigCy  21. 

The  courts  of  law  generally  administer  justice  betweee 
those  parties  only  who  stand  in  the  same  relation  to  acHn 
other;  while  courts  of  equity  bring  before  them  various  par- 
ties, standing  in  different  relations,  that  the  whole  contro- 
versy may  be  settled,  if  possible,  in  one  suit,  and  others 
avoided.  This  reasonable  and  just  rule,  we  would  adopt  for 
all  actions.  It  is  for  the  interest  neither  of  the  suitor  nor  of 
the  state,  that  there  should  be  several  suits  to  settle  one  con- 
troversy, so  long  as  one  will  do  it  as  well.  We  have  had 
no  hesitation  in  providing  therefore,  as  we  have  done  by  section 
102,  that  when  a  complete  determination  of  the  controversy  can- 
not be  bad  without  the  presence  of  parties  not  at  first  brought 
before  the  court,  the  court  may  direct  them  to  be  made  parties. 

Having  prescribed  these  rules,  we  Lave  intended  to  leave 
uitors  V  r^  mucli  at  liberty  to  choose  whom  to  make  defend- 
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ants,  and  ^hom  to  join  as  plaiDtifTs.  No  person  can  be  af- 
fepted  by  a  judgment,  but  a  party,  or  one  who  claims  under 
him.  This  rule  wiil  make  the  plaiotiS*  bring  in  all  the 
parties  whom  he  wishes  to  a£fect.  The  judgment,  as  we  have 
provided  by  section  161,  can  be  given  for  or  against  any  one 
or  more  o{  the  plaintiffs  or  defendants.  This  will  save 
the  plaintiff  from  the  hazard  now  encountered  in  bringing  in 
too  many  parties,  except  that  of  paying  costs. 

Upon  the  whole  we  venture  to  express  our  belief,  that  we 
have  given  rules  on  the  subject  of  parties,  which  will  remove 
many  evils  now  existing,  and  which  will  be  found  neither  too 
stringent  for  suitors,  nor  too  loose  for  the  purposes  of  sub- 
stantial justice. 

§  91.  Every  action  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  otherwise  proTided 
in  section  93. 

§  92.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  shall  be  without  preju- 
dice to  any' defence  existing  at  the  time  of  the  assign- 
ment )  but  this  section  shall  not  apply  to  a  promissory 
note^or  bill  of  exchange. 

This  is  intended  to  protect  any  right  of  set-off  or  otherwise, 
which  one  parly  to  a  contract  may  have  against  the  o'her, 
though  an  assignment  be  made.  It  is  conformable  in  spirit 
to  the  act  passed  in  1835,  {Laws  of  1835,  ch.  IQ"^,)  providing 
for  a  suit  by  the  assignee,  in  case  of  the  death  of  the  assignor. 

§  93.  An  executor  or  administrator,  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute, 
may  sue  without  joining  with  him  the  persons  for  whoso 
benefit  the  suit  is  prosecuted. 

§  94.  When  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her  except  that, 
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1.  When  the  action  concerns  her  separate  property^ 
she  may  sue  alone  : 

2.  When  the  action  is  between  herself  and  her  hus- 
band, she  may  sue  or  be  sued  alone. 

§  95.  When  an  infant  is  a  party,  he  must  appear  by 
guardian,  who  may  be  appointed  by  the  court  in  which 
the  action  is  prosecuted,  or  by  a  judge  thereof. 

§  96.  The  guardian  shall  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  petition  of  the 
infant,  if  he  be  of  the  age  of  fourteen  years,  or  if  under 
that  age  upon  the  petition  of  some  other  party  to  the  suit, 
or  of  a  relative  or  friend  of  the  infant : 

2.  When  the  infant  is  defendant,  upon  the  petition  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  ap- 
ply within  twenty  days  after  the  service  of  the  summons^ 
If  he  be  under  the  age  of  fourteen,  or  neglect  so  to  apply^ 
then,  upon  the  petition  of  any  other  party  to  the  action, 
or  of  a  relative  or  friend  of  the  infant. 

§  97.  All  persons  having  an  interest  in  the  subject  of 
the  action,  and  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  as  otherwise  provided  in  th» 
title. 

This  will  enable  a  surviving  partner  and  the  representative  of 
a  deceased  partner,  to  sue  together,  whenever  desirable. 

§^98.  Any  person  may  be  made  a  party  defendant,  who 
has  an  interest  in  the  controversy,  adverse  to  the  plaintiff- 

This  will  enable  a  plaintiff  to  exhaust  in,  one  suit,  his  reme- 
dies against  a  surviving  partner,  and  the  representative  of  » 
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deceased  partner.     Many  other  cases  to  which  it  applies,  wiU 
readily  suggest  themselves. 

§  99.  Of  the  parties  to  the  actiofl,  those  who  are  uni- 
ted in  interest  must  be  joined  as  plaintiffs  or  defendants ; 
but  if  the  consent  of  any  one,  who  should  have  been  join- 
ed as  plaintiff^  cannot  be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  thereof  being  stated  in  the  complaint. 

Conformable  to  rule,  prescribed  by  the  supreme  court,  U.  S., 
for  suits  in  equity. 

§  100.  Persons  severally  liable  upon  the  same  obligation 
or  instrument,  including  the  parties  to  bills  of  exchange 
and  promissory  notes,  may,  all  or  any  of  them,  be  inclu- 
ded in  the  same  action,  at  the  option  of  the  plaintiff. 

Conformable  to  the  present  statute  authorizing  suits  against 
the  different  parties  to  bills  of  exchange  and  promissory  notes. 
Laws  of  I832j  Chap.  276. 

§  101.  No  action  shall  abate  by  the  death,  marriage  or 
other  disability  of  a  party,  or  by  the  transfer  of  any  inter- 
est therein,  if  the  cause  of  action  survive  or  continue.  In 
case  of  death,  marriage,  or  other  disability  of  a  party,  the 
court,  on  motion,  at  any  time  within  one  year  thereafter, 
may  allow  the  action  to  be  continued  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any 
other  transfer  of  interest,  the  action  shall  be  continued  in 
the  name  of  the  original  party ;  or  the  court  may  allow 
the  person  to  whom  the  transfer  is  made  to  be  substituted 
in  the  action. 

This  will  save  the  necessity  of  a  new  or  supplemental  ac- 
tion.    A  statute  of   similar   import  in  respect   to  the   abate- 
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meat  of  actions  in  the  coturls  of  the  United  States,  by  death, 
has  existed  since  1789. 

§  102.  When  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of  other  par- 
ties, the  court  may  order  them  to  be  brought  in,  by  an 
amendment  of  the  complaint,  or  by  a  supplemental  com- 
plaint, and  a  new  summons 


TITLE  IV. 

Of  ttae  place  of  trial  of  Civil  Actions. 

SscTXON  103.  Certain  Actions  to  be  tried  where  the  subject  aroee  or  Ifr  situated. 

104.  Other  actions,  where  any  party  resides. 

105.  Actions  may  be  tried  in  any  county  unless  defendant  objects. 

The  law  of  1847,  changed  in  some  respects  the  pre-existing 
law  as  to  the  place  of  trial,  and  of  venue,  as  the  distinction  has 
since  been  drawn  by  the  courts.  In  the  class  of  actions  usual- 
ly denominated  transitory,  it  requires  the  trial  to  be  had  in 
a  county  where  the  parties  or  some  of  them  reside;  but  where 
the  plaintiffs  are  not  resident  in  the  state,  it  follows  the  Re- 
vised Statutes,  and  permits  the  trial  to  be  had  in  the  county 
where  the  venue  shall  be  laid.  The  subsequent  part  of  the  sec- 
tion of  that  act,  (sec.  46,)  makes  provision  for  the  case  where 
the  venue  is  not  laid  as  required  by  the  section,  whereas  the 
section  nowhere  requires  the  venue  to  be  laid  in  any  particular 
county.  Some  error  has  manifestly  occurred  which  de- 
prives the  latter  part  of  the  section  of  the  effect  it  was  intend* 
ed  to  have.  We  have  retained  substantially  the  provisions  in- 
tended by  that  act,  and  have  further  provided,  that  an  action 
may  be  tried,  wherever  the  plaintiff  shall  designate  the  place  of 
trial  in  bis  complaint,  unless  the  defendant  shall,  before  the 
time  for  answering  expires  demand  that  it  be  tried  in  the 
proper  county,  as  required  by  the  first  two  sections  of  the  chap- 
ter. 
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This  will  enable  the  trial  to  be  had  in  New  York,  for« 
lands  in  Buffalo,  where  both  parties  desire  it.  We  see  no  good, 
reason  for  imposing  a  restraint  upon  the  convenience  of  the 
parties  in  this  respect.  The  plaintiff  and  defendant  might  both 
reside  in  New-York,  or  their  witnesses  might  reside  there,  or 
other  causes  might  exist,  to  make  that  city  the  most  convenient 
place  of  trial  for  all  concerned. 

§  103.  Actions  for  the  following  causes,  must  be  tried 
in  the  county  where  the  cause  thereof  arose,  or  in  which 
the  subject  of  the  action  or  some  part  thereof  is  situa- 
ted, subject  to  the  power  of  the  court  to  change  the 
place  of  trial,  in  the  cases  provided  by  statute. 

1.  For  the  recovery  of  real  property  or  of  an  estate 
or  interest  therein,  or  for  the  determination,  in  any  form, 
of  such  right  or  interest,  and  for  injuries  to  real  property: 

2.  For  the  partition  of  real  property: 

3.  For  the  foreclosure  of  a  mortgage  of  real  property : 

4.  For  the  recovery  of  personal  property,  distrained 
for  any  cause : 

5.  For  injuries  to  the  person  or  personal  property: 

6.  For  the  recovery  of  a  penalty  or  forfeiture  impo- 
sed by  statute  ;  except,  that  when  it  is  imposed  for  an 
offence  committed  on  a  lake,  river,  or  other  stream  of 
water,  situated  in  two  or  more  counties,  the  action  may 
be  brought  in  any  county  bordering  on  such  lake,  river 
or  stream,  and  opposite  to  the  place  where  the  offence 
was  committed : 

7.  Against  a  public  officer  or  person  specially  appoint- 
ed to  execute  his  duties,  for  an  act  done  by  him  in  vir- 
tue of  his  office,   or  against  a  person,  who  by  his  com- 

[p.  &  p.]  9 
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iMnd  or  iff  bis  aid^  shall  do  aoj  thing  touching  the  du* 
lies  of  such  officer. 

$  104.  In  all  other  cases,  the  action  shall  be  tried  in  the 
oaimty  in  which  the  pcuties  or  any  of  thena  shall  reside 
at  the  commencement  of  the  action ;  or  if  none  of  the 
parties  shall  reside  in  the  state,  the  same  may  be  tried 
ill  any  aaunty  which  the  plaintiff  shall  designate  in  his 
complaint ;  subject^  however^  to  the  power  of  the  court 
to^ change* the  pktce  of  trial,  in  the  cases  provided  by 
statute. 

$  105.  If  the  county  designated  for  that  purpose  in 
die  eom|flaint,  be  not  the  proper  county^  the  actioa 
may,  notwithstanding,  be  tried  therein,  unless  the  de- 
fendant shall,  before  the  time  for  answering  expire,  de- 
mand in  writing  that  the  trial  be  had  in  the  proper 
county. 


TITLE  V. 


%n  tlw  muLwmer  ^  fsmtumemeimM  CkHi  AotlMM. 


SHcltOH  168.  Aetijoty  1m>w  eommtnctA*  * 

1(17.  SummoDB,  requisitet  of. 
lOS.  Notice  to  be  inserted  in  certain  tetioos. 
109.  Complaint  to  be  aeryed  with  nimmona,  except  where  no  peraonal 

claim  ii  made,  in  which  case  notice  to  he  i^iTen. 
HO.  Deftedant  on  wh«m  MCh  notice  U  aervetf^  nnreiMoriably  defenAIng^ 

to  pay  coats, 
lil.  Notice  or  pendency  of  actions  alftctiaj^  title  (OTcal  prop«rty« 
112.  Snmmonsy  by  whom  served. 
•  113.  SnmmoDS,  how  senred  and  retnnwd. 

114.  When  defendant  not  found,  pnblication  made. 

1 15.  Several  defendants,  and  part  only  served,  how  to  proceed. 
H6.  When  service  deemed  made  in  snch  cate. 

117.  Service  how  proved. 

§  10&  Civil  actions   in  the  courts  of  record  of  this 
state,  shall  bo  commenced  by  the  Service  of  a  sammons. 

Ib  this  title  we  have  provided  a  mode,  simple  and  Qniform, 
for  commencing  all  civil  actions.  At  present,  as  is  well  known, 
there  are  three  modes  of  commencing  a  suit  at  law;  by  a  capia 
sgainst  natural  persons;  a  summons  against  corporations,  and 
a  declaration  against  either,  none  of  them  indicating  to  the  de- 
fendant phialy  what  he  is  cbarged  with,  or  what  he  ii  expect- 
ed to  do.  In  equity,  the  suit  is  commenced  by  bill  and  sub- 
poena. We  have  substituted  a  summons  and  complaint  in 
all  cases ;  the  service  of  the  summons  to  be  deemed  the 
eommencemeiit  of  the  suit,  and  to  be  accompanied  by  a 
«opy  of  the  complaint,  except  where,  in  the  case  of  a  de- 
fendant made  a  party  for  having  a  lien  on  the  property  which 
is  the  subject  of  the  suit,  no  claim  is  made  against  him  per- 
sonally, and  then  a  notice  of  the  object  of  the  suit  is  to  suffice. 
The  complaint  will  inform  the  defendant  of  the  nature  and  par- 
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tieulars  of  the  demand,  and  the  form  of  the  sncimons  is  stick 
as  to  indicate  to  the  defendant  precisely  what  be  is  required  to 
do. 

107.  The  summons  shall  be  subscribed  by  the  plain- 
tiff, or  his  attorney,  and  directed  to  the  defendant,  and 
shall  require  him  to  answer  the  complaint,  and  serve  a 
copy  of  his  answer  on  the  person  whose  name  is  sub- 
scribed to  the  summons,  at  a  place  within  the  state,  to  be 
therein  specified,  within  twenty  days  after  the  service  of 
the  summons,  exclusive  of  the  day  of  service. 

108.  The  plaintiff  shall  also  insert  in  the  summons  a 
notice,  in  substance  as  follows : 

L  In  an  action  arising  on  contract,  for  the  recovery 
of  money  only,  that  he  will  take  judgment  for  a  sum  spe- 
cified therein,  if  the  defendant  fail  to  answer  the  com- 
plaint : 

2.  In  other  actions,  that  if  the  defendant  fail  to  an- 
swer the  complaint,  the  plaintiff  will  apply  to  the  court,^ 
at  a  specified  time  and  place,  (after  the  expiration  of  the 
time  for  answering,)  for  the  relief  demanded  in  the  com- 
plaint. 

§  109.  A  copy  of  the  complaint  shalt  be  served  with 
the  summons,  except,  that  in  the  case  of  a  defendant 
against  whom  no  personal  claim  is  made,  in  an  action 
the  partition  of  real  property,  or  for  the  foreclosure 
of  a  mortgage,  the  plaintiff  may,  instead  of  a  copy  of  the 
complaint,  deliver  to  such  defendant,  with  the  summons^ 
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a  notice  subscribed  by  the  plaintiff^  or  his  attorney,  set- 
ting forth  the  general  object  of  the  action,  a  brief  de- 
scription of  the  property  affected  by  it,  and  that  no  per- 
sonal claim  is  made  against  such  defendant ;  in  which 
ease  no  copy  of  the  complaint  need  be  served  on  such 
defendant,  unless,  within  the  time  for  answering,  he  shall^ 
in  writing,  demand  the  same. 

Similar  to  the  rule  now  existing  in  equity,  in   relation  to 
mortgage  cases. 

§  110.  If  a  defendant,  on  whom  such  notice  is  served, 
«inreasonably  defend  the  action,  he  shall  pay  costs  to  the 
plaintiff. 

§  111.  In  an  action  affecting  the  title  to  real  property, 
the  plaintiff,  at  any  time  after  the  commencement  thereof, 
may  file  with  the  clerk  of  the  county,  in  which  the  pro- 
perty is  situated,  a  notice  of  the  pendency  of  the  action, 
containing  the  names  of  the  parties,  the  object  of  the  ac- 
tion, and  a  description  of  the  property  affected  thereby ; 
-and,  if  the  action  be  for  the  foreclosure  of  a  mortgage, 
the  date  of  the  mortgage,  the  parties  thereto,  and  the 
time  and  place  of  recording  the  same.  In  such  case  on- 
ly, shall  the  pendency  of  the  action  be  constructive  no- 
tice to  a  purchaser  or  incumbrancer  of  the  property  afiect- 
-ed  thereby. 

Conformable  to  2  R.  S.  ITi^sec.  43. 

§  112.  The  summons  may  be  served  by  the  sheriff  of 
the  county,  where  the  defendant  may  be  found,  or  by  ai^ 
other  person,  not  a  party  to  the  action.     The  service 
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Bhall  be  made^  and  tke  Buromons  returned,  with  proof  of 
the  service,  to  the  person  whose  name  is  sid>scribed 
thereto,  with  all  reasonable  diligence.  The  person  sub- 
scribing the  summons,  may,  at  his  option,  by  an  endorse- 
ment on  the  summons,  fix  a  time,  for  the  service  thereof, 
"and  the  service  shall  then  be  made  accordingly. 

§  113.  The  summons  shall  be  served  by  delivering  a 
copy  thereof,  as  follows  ; 

1.  If  the  suit  be  against  a  corporation,  to  the  presi- 
dent, or  other  head  of  the  corporation,  secretary,  cashieiv 
or  managing  agent  thereof: 

2.  If  against  a  minor,  under  the  age  of  fourteen 
years,  to  his  father,  mother,  or  gardian,  or  if  there  be 
none  within  the  state,  then  to  any  person  having  the  care 
and  control  of  such  minor : 

3.  If  against  a  person  judicially  declared  to  be  of 
xmsound  mind,  or  incapable  of  conducting  his  own  af- 
fairs, in  consequence  of  habitual  drunkenness,  and  for 
whom  a  committee  has  been  appointed,  to  sudi  c<»Bi<' 
mittee : 

4.  In  all  other  cases,  to  the  defendant  personally. 

§  114.  When  the  person  on  whom  the  service  is  tob^ 
made,  cannot,  after  due  diligence,  be  found  within  the 
state,  the  plaintiff,  upon  an  affidavit  of  the  fact,  may  ob- 
tain from  a  judge  of  the  court,  or  a  county  judge,  an 
order  that  the  service  be  made  by  the  publication  of  the 
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«Hmmons  in  two  newspapers,  which  the  jvtdge  may  design 
nate,  as  most  likely  to  give  notice  to  the  defendant,  and 
Ibr  such  length  of  time,  not  less  than  thirtj  dajs,  as  the 
judge  shall  deem  reasonable.  In  case  of  pablicatien^ 
the  judge  shall  also  direct  a  copy  of  the  summons  to  be 
forthwith  deposited  in  the  post  office,  directed  to  the  de- 
fendant, at  his  place  of  residence,  unless  it  appear  to  the 
judge  that  such  residence  is  neither  known  to  the  party 
making  the  application,  nor  can  with  reasonable  dili^ 
g^nce  be  asoertainrd  by  him.  Personal  serrice  of  the 
fmmmovm  on  ihe  defeadai^t,  out  of  the  statc»  shall  bf 
equivalent  to  publication,  and  deposit  ia  thi^  post  officii 

The  provision  contained  in  this  section,  is,  as  we  think,  not 
only  right  in  itself,  but  necessary,  in  consequence  oftbeblend- 
ing  of  legal  and  equitable  jurisdictions.  In  suits  at  common 
law,  personal  service  has  been  heretofore  required^  wbiU  in 
suits  in  equity^  an  advertisement  has  been  allowed  against  ab- 
sent defendants,  when  personal  service  could  not  be  made. 
Uniformity  in  this  respect  is  now  necessary.  We  see  no  rea- 
son, why  the  rule  prevailing  in  equitable  cases,  should  aot  kt 
extended  to  all.     Such  a  rule  prevails  in  several  of  the  states. 

§  115.  Where  the  action  is  against  several  defimdaots, 
any  one  of  whom  is  actually  served  with  the  summons, 
the  plaintiff,  instead  of  service  of  the  sunimonf:,  actually 
or  by  publication,  on  the  others,  as  provided  by  sections 
113  and  114,  may  proceed  as  follows  : 

1.  If  the  action  be  against  several  persons,  jointly 
indebted  upon  a  contract,  he  may  proceed  against  the 
defendant  served,  in  the  same  manner,  as  at  present, 
and  with  the  like  effect,  unless  the  court  shall  otherwise 
direct : 


2.  In  an  action  against  defendants  severally  liable 
he  may  amend  his  complaint,  of  course,  by  striking  out 
the  name  of  the  other  defendants,  and  may  proceed 
.against  the  defendants  served. 

§  116.  In  the  cases  mentioned  in  the  last  two  sections, 
the  service  of  the  summons  shall  be  deemed  complete, 
at  the  expiration  of  the  time  prescribed  by  the  order  for 
publication. 

§  117.  Proof  of  the  service  of  .the  summons,  and  of 
the  complaint  or  notice,  if  any,  accompanying  the  same, 
shall  be  as  follows  : 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  or 

2.  If  by  any  other  person,  his  affidavit  thereof;  or 

3  In  case  of  publication,  the  affidavit  of  the  printer, 
or  his  foreman,  or  principal  clerk,  shewing  the  same ; 
and  an  affidavit  of  a  deposit  of  a  copy  of  the  summons 
in  the  post  office,  if  the  same  shall  have  been  deposited ; 
or 

4.  The  written  admission  of  the  defendant : 
In  case  of  actual  service,  the  certificate  or  affidavit 
shall  state  the  time  and  place  of  the  service. 
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CHAPTER  I. 

THE  COMPLAINT. 

Section  118.  Forms  of  pleadings  heretofore  existing^,  abolished. 

119.  First  pleading  to  be  complainu 

120.  What  it  must  contain. 

§  1 18.  All  the  forms  of  pleading  heretofore   existing, 

are  abolished  ;  and  hereafter,  the  forms  of  pleading  in 

civil  actions,  and  the  rules  by  which  the  sufficiency  of 

the  pleadings  is  to  be  determined,  shall  be  tliose  which 

are  prescribed  by  this  act. 

As  has  been  already  remarked,  the  change  in  the  mode  of 
pleading  is  the  key  of  the  reform  which  we  propose.  Without 
this,  we  shouM  despair  of  any  substantial  and  permanent  im- 
provement in  our  modes  of  legal  controversy.  With,  it  we 
think  we  can  frame  a  code  of  legal  procedure,  simple  in  its 
construction,  easily  understood  and  efficient  for  all  the  pur- 
poses of  justice. 

The  pleadings,  we  have  said,  arc  the  written  allegations 
of  the  parties  of  the  cause  of  action  on  one  side,  and  the  de- 
fence on  the  other.  Their  object  is  three- fold  -.  to  present  the 
facts  on  which  the  court  is  tu  pronounce  the  law  ;  to  present 
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them  in  such  a  manner,  as  that  the  precise  points  in  dispute 
shall  be  perceived,  to  which  the  proofs  may  be  directed;  and  to 
preserve  the  record  of  the  rights  determined.  Not  one  of  these 
objects  is  gained  by  the  law  of  pleading  as  it  now  exists  in 
this  state.     They  are  all  evaded. 

Different  modes  of  pleading  are  used,  according  as  the  case 
is  of  legal  or  of  equitable  cognizance.  We  have  already 
explained  their  history.  la  a  remote  period  of  English 
laiw,  an  action  was  commenced  by  what  was  called  an  original 
writ,  issued  out  of  the  chancery,  describing  briefly  the  cause 
of  action,  and  returnable  hefore  one  of  the  courts  of  com- 
mon law.  It  was  this  which  gave  jurisdiction  to  the  court, 
the  writ  being  at  once  a  summons  to  the  defendant,  and  a 
commission  to  the  judges  to  take  cognizance  of  the  case.  It 
can  be  traced  to  the  time  of  Henry  II.,  and  came,  it  is  sup- 
posed, from  Normandy,  being  brought  into  England  at  the 
conquest.     It  certainly  was  unknown  to  the  Anglo  Saxons. 

On  the  return  of  the  writ  to  the  court  of  common  law  the 
pleading  commenced.  The  plaintiff  repeated  the  writ  and  the 
defendant  answered  it.  The  allegations  at  first  were  made  orally 
and  taken  down  by  the  clerk.  Oral  pleadings  were  discon- 
tinued about  the  middle  of  the  fourteenth  century, but  the  same 
forms  were  used  as  before,  and  even  now  the  record  is  framed 
as  though  the  parties  or  their  attorneys  made  their  allegations 
in  open  court.  The  record  was  kept  in  Norman  French  until 
the  year  1353,  from  that  time  until  1780,  in  Latin,  and  since 
then,  by  act  of  parliament,  in  English. 

The  pleadings  were  short  and  simple  at  first,  but  by  degrees 
their  character  in  this  respect  was  entirely  changed.  Many  of 
them  are  now  in  the  year  books.  Any  one  who  will  look  there, 
will  see  how  different  were  the  forms  in  their  origin  and  in  our 
day. 

T\\e  original  writs  were  couched  in  set  forms.  If  there  hap- 
pened to  be  no  form  suitable  for  the  complaint,  and  the  case 
were  analagous  to  a  case  already  provided  for,  the  clerks  in 
chancery  were  authorized  to  form  a  writ  upon  the  case.  Bui  there 
were  many  causes  of  complaint  for  which  ao  writ  analagous  to 
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« 

one  existing  coul  J  be  devised,  and  in  these  the  court  of  chan- 
cery itself,  not  being  straightened  by  forms,  undertot)k  to  ad- 
ninister  the  necessary  relief.  We  see  then  at  a  glance  the 
origin  of  the  difference  between  the  Tarious  forms  of  actions 
at  law  ami  between  law  and  equity,  The  original  writs  being 
in  set  forms  and  classified,  created  the  variety  and  distinction 
of  actions,  and  these  actions  being  altogether  too  narrow  for 
many  cases  deserving  of  remedy,  the  chancellor  supplied  the 
deficiency  by  taking  the  case  Into  his  own  hands. 

It  will  thus  be  perceived  that  bi>t  for  tbe  set  forms  of  the 
common  law,  there  would  have  beea  no  occasion  for  a  court 
of  equity.  The  one  grew  out  of  the  other.  It  will  be  per- 
ceived, also,  that  these  forms  are  not  indigenous  to  the  Anglo 
Saxons,  but  were  brought  from  abroad  and  imposed  on  them 
by  conquest.  Our  most  valued  institutions  came  to  us  from 
the  Saxons.  The  tiial  by  jury  is  of  Saxon  origin,  and  certain^ 
ly  is  in  no  way  connected  with  the  forms  of  action. 

The  actions  thus  commenced  by  different  writs,  continued  dif- 
ferent in  form  throughout  their  whole  duration.  Each  had  rules 
peculiar  to  itself.  At  one  time  it  is  supposed  there  were  fifty- 
nine  of  them.  They  have  been  gradually  reduced,  till  we  have 
now  in  this  state  but  ten.  The  principle  upon  which  thf  y  rest,  if 
principle  it  can  be  called,  is  a  fallacy.  It  is  this,  that  all  ne- 
cessary remedies  could  be  foreseen,  a  foresight  as  impossible  as 
that  of  future  events.  The  system  has,  therefore,  been  a 
failure,  and  the  enormous  growth  of  the  court  of  chancery 
the  consequence.  No  new  action  has  been  devired  within  the 
last  three  hundred  years  ;  and  the  courts  of  law  of  republican 
New-York,  in  the  nineteenth  century,  are  administering  justice, 
in  the  forms  of  the  courts  of  monarchial  England,  in  the  six- 
teenth. 

The  narrow  rules  which  the  courts  applied  to  the  construc- 
tion of  the  pleadings,  requiring  tbe  proof  to  correspond  with 
tbe  allegation  in  tbe  most  literal  sense,  led  to  repetitions  and 
to  tbe  use  of  different  counts^  as  different  modes  of  stating  the 
«ame  case.  Thus  the  pleadings  came  to  be  that  mass  of  verbi- 
i^e  which  they  now  are. 
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There  are  inany  treatise  s  and  books  of  forms,  inilispensable 
to  the  lawyer,  on  the  mode  of  pleading  and  the  forms  of  the  alle- 
gations. The  rules  and  the  commentnries  upon  them,  form  one 
of  the  most  technical  and  abstruse  branches  of  the  law  ;  a 
science  as  some  persons  delight  to  call  it.  It  has  been  praised 
as  a  logical  and  useful  scitfnce.  We  are  more  disposed  to  pro* 
nounce  it  a  system  of  dialectics,  very  fit  for  the  schoolmen  with 
whom  it  originated,  bul  unfit  for  the  practical  business  of  life. 

So  unfit  has  it  been  found,  that  in  instances  ahnost  num- 
berless, the  legislature  and  the  courts  have  departed  from 
it  and  gone  to  the  other  extreme.  Thus  the  rule,  which  for  the 
sake  of  singleness  of  issue  allowed  but  one  answer  to  one  plead- 
ing, was  changed  by  the  statute  of  Anne,  so  as  to  allow  as 
many  pleas  as  the  party  desired,  and  by  our  Revised  Statutes 
still  further,  so  as  to  allow  different  replications  to  the  same 
plea.  A  form  of  plea  was  devised  which  in  many  cases  would 
virtually  deny  every  material  allegation  of  the  declaration  with- 
out disclosing  any  particular  defence.  The  courts  from  time 
to  time  have  admitted  new  defences  under  these  general  issues, 
and  still  further  to  encourage  them,  a  statute  has  been  passed 
allowing  the  defendant  to  plead  the  general  issue,  and  with  it 
give  notice  of  any  defence,  which  he  could  not  otherwise  in- 
troduce under  such  issue.  And  more  than  that,  the  legislature 
allows  public  officers  when  prosecuted  for  official  rets,  to  plead 
the  general  issue  ami  give  any  defence  in  evidence  without  no- 
tice. This  is  gross  inconsistency  :  for  if  special  pleading  pro- 
motes justice,  it  should  be  adhered  to  inflexibly,  while  if  it  de- 
feats justice,  all  parties  should  be  freed  from  its  shackles. 
This  statute,  therefore,  is  not  only  abhorrent  to  our  ideas  of 
equality  before  the  law,  but  it  passes  sentence  of  condemnation 
upon  the  fundamenial  rule  of  pleading. 

Besides  the  general  issues,  we  have  general  declarations, 
or  in  technical  language,  common  counts.  These  have  beeo 
8o  contrived  as  to  give  no  information  of  the  particular  de- 
mand. They  also  have  been  encouraged  by  the  courts  and 
num()erless  demands  allowed  to  be  proven  under  them.  The 
extent  to  which  they  are  used  is  shown  by  the  fact,  that  out 
of  89  cases  taken  at  random  from  the  records  of  the  courts,  18 
had  the  common  counts  alone,  and  42  other  the  same  counts^ 
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with  copy  of  note  or  bill  of  exchange  annexed.  Thus,  there 
has  been  a  constant  struggle  of  the  pleaders  and  the  courts,  to 
evade  their  own  rules.  They  made  them  and  they  defend  them 
as  the  means  of  eliciting  the  precise  point  in  dispute,  and  they 
seek  every  means  in  their  power,  to  conceal  it  under  the  most 
general  allegations. 

In  truth  the  arguments  of  those  who  defend  the  present  sys- 
tem destroy  each  other.  One  is  the  advantage  of  having  the 
question  of  fact  drawn  out  so  precisely,  that  the  court  and  jury 
may  see  what  they  have  to  try,  and  the  parties  be  prepared 
with  their  proofs;  the  other  is  the  advantage  of  having  the 
ftcts  stated  in  so  general  a  form,  that  the  allegations  shall  cover 
any  state  of  facts  that  may  appear  on  the  trial,  or  in  other 
words,  the  advantage  of  having  na  question  of  fact  drawn  out 
by  the  pleadings  at  all. 

Having  thus  explained  the  system  now  existing  in  this 
state,  we  are  tempted  to  ask,  what  good  purpose  it  serves  1 
Can  any  one  tell  the  benefit,  that  arises  from  the  division 
of  actions  into  covenant,  debt,  trespass,  case,  replevin! 
What  motive  is  there  for  one  form  of  action  when  a*  note 
is  sealed,  and  for  another  when  the  note  is  unsealed  ?  Is 
there  a  reason,  why  the  allegations  of  the  parties  should  not  be 
made  in  language,  which  themselves  understand  1  Is  there  a 
reason,  why  they  should  not  be  true  1  There  is  no  magic  in 
forms.  Since  the  facts  give  the  right  to  relief,  it  must  be  pro- 
per, that  they  should  be  stated  as  they  exist.  It  is  impossible, 
that  there  can  be  a  good  reason^  why  they  should  be  stated 
untruly,  or  in  any  other  lanpuage,  than  that  in  which  they  will 
be  explained  to  the  court  and  jury  on  the  trial. 

In  place  of  the  system  which  we  have  thus  explained, 
we  propose  one  that  appears  to  us  natural  and  simple, 
easily  understood,  and  capable  of  effecting  every  good  object, 
which  any  system  can  effect.  We  propose,  that  the  plaintiff 
shall  state  his  case  according  to  the  facts,  and  ask  for  such  re- 
lief as  he  supposes  himself  entitled  to  ;  that  the  defendant 
shall  by  his  answer  point  out  his  defence  distinctly.  This 
form  of  allegation  and  counter  allegation  will  make  the  par- 
ties disclose  the   cause   of  action  and  defence,  so   that  they 
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nay  each  come  to  the  trial  prepared  with  the  necessary  proofs. 
If  the  defcDdant  in  his  answer  allege  a  matter  not  referred 
to  in  the  complaint,  bat  which  he  insists  constitutes  a  defence, 
the  plaintiff  may  reply  to  the  new  matter.  Bat  there  the 
pleadings  close.  Sbould  the  reply  contain  new  matter,  it  is  to  be 
deemed  denied  by  the  defendant  either  absolutely  or  as  capable 
of  being  explained  away,  and  therefore,  not  havit;g  the  effect  in- 
tended. So  that  when  the  reply  does  not  contain  new  facts,  we 
have  a  real  issue;  when  it  does  so,  we  have,  a  constructive  issue, 
Just  such  an  one  in  fact  as  we  now  have,  when  non  est  factum 
is  pleaded  in  covenant j  with  notice  or  special  matter.  We  con- 
ceit e  that  taking  the  cases  together,  it  is  better  to  stop. with 
the  reply.  There  would  scarcely  ever  happen  a  case,  where  it 
would  be  of  any  use  to  go  further,  were  the  parties  at  liberty  to 
do  so.  By  the  time  the  reply  is  made,  the  facts  will  hav^ 
been  so  developed,  as  to  leave  no  doubt  of  the  prec'se  point  in 
dispute.  If  the  right  to  go  further,  however,  were  given,  it  would 
be  liable  to  abuse  and  frequently  cause  delays.  In  chancery  no 
pleading  is  allowed  beyond  the  replication.  In  Louisiana  none 
is  allowed  beyond  the  cnswer. 

In  certain  cases,  we  have  allowed  a  demurrer  to  the  complaint, 
as  being  the  shortest  way  to  dispose  of  the  objection, 
which  the  defendant  has  a  right  to  take.  But  we  have  so 
guarded  it,  that  we  think  it  can  scarcely  be  abused ;  and  we 
have  not  permitted  a  demurrer  to  an  answer  or  reply  in  any 
case. 

The  system  of  pleading,  which  now  exists  has  become  so 
vexatious  and  oppressive,  and  the  one  which  we  propose  appears 
to  us  so  favorable  to  the  rights  of  the  parties,  and  the  accelera- 
tion of  justice,  that  we  might  perhaps  have  contented  oQfselves, 
with  presenting  to  the  legislature  and  the  people  the  two  systems 
side  by  side.  But  we  are  unwilling  to  leave  any  objections  un- 
answered, and  will  therefore,  examine  such  as  have  been  men- 
tioned or  have  occurred  to  us. 

It  has  been  1)een  said,  that  the  mode  of  pleading  by  com- 
plaint, answer  and  reply,  is  incompatible  with  a  trial  by  jury. 
We  cannot  assent  to  this  position.     In  the  first  place   the  ex- 
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periencG  of  LouUiann  and  Scotland  is  decisive.  In  Louisiana 
the  only  pleadings  are  petition  and  answer.  These  are  laid 
before  the  jury,  who  endorse  their  verdict  upon  the  petition. 
All  civil  causes  are  tried  by  jury,  when  either  party  desires  it. 
"We  have  heard  of  no  complaint,  that  the  issues  are  not  well 
defined,  or  that  the  juries  cannot  perform  their  appropriate 
functions. 

In  Scotland^  trial  by  jury  in  civil  cases,  has  existed  since 
1815.  The  pleadings  are  uniform  and  are  contained  in 
the  summons  and  defence.  Thereupon,  issues  are  framed  and 
stated  in  short  questions,  under  the  direction  of  a  clerk  of  the 
court. 

In  the  next  place  ii  there  were  no  experience  to  which  we 
could  appeal,  we  should  still  arrive  at  the  same  conclusion.  We 
think  the  prevalent  idea  that  nothing  but  common  Jaw  issues 
Kre  fit  for  a  jury,  is  a  mere  illusion.  It  is  assumed,  that  the 
production  of  the  issue  in  that  mode,  disentangles  the  case, 
lessens  the  number  of  questions  of  fact,  and  separates  them 
from  the  questions  of  law.  The  assumption  appears  to  us  un- 
founded* 

It  is  by  nu  means  clear,  that  the  production  of  an  issue  ac- 
cording to  the  course  of  the  common  law,  does  really  lessen 
the  number  of  questions  of  fact.  The  declaration  may  contain 
any  number  of  counts,  each  containing  a  distinct  cause  of 
action^  or  the  same  cause  of  action  in  different  forms.  If 
there  be  the  same  plea  to  all  the  counts,  there  will  be  as  many 
issues  BB  counts..  But  the  defendant  may  present  as  many 
pleas  to  each  count  as  he  pleases,  and  the  plaintiff,  with 
leave  of  the  court,  as  many  replications  to  each  plea,  as  he 
may  happen  to  have  answers  to  it.  Suppose  then,  what  fre- 
quently happens,  that  a  declaration  contains  five  counts^  that 
there  are  three  pleas  to  each  count,  wi;h  but  a  single  replication 
to  each  plea.  Here  are  fifteen  issues :  and  if  there  be  two  repli- 
cations to  eac^h  pica,  there  will  be  thirty.  In  the  case  of  the 
People  against  the  Kingston  and  Middlctown  Turnpike  Com- 
pany, (23  Wendellj  193,)  there  were  thirty  replications  to  the 
t  plea.     Indeed,  the  effect  of  the  system  has  been   to  raise  up 
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issues  upon  Terbal  distinct'ons,  and  thus  far  to  increase  rather 
than  diminish  the  number  of  questions. 

Disentang;1in^  the  questions  and  separating  those  of  fact  and 
of  law,  is  rarely  effected  by  the  present  system  of  pleading  at 
common  law.  The  severest  application  of  the  rules,  when  they 
have  developed  the  issues,  will  be  found,  on  a  strict  analysis,  to 
have  brought  out  only  complex  questions,  comprehending  others 
less  general,  of  fact  and  of  law.  This  is  necessarily  so,  so  long 
as  the  pleadings  state  the  conclusions  of  fact,  instead  of  the 
facls  themselves.  The  issues  of  tender,  payment,  fraud,  release, 
marriage,  devise,  property,  in  trover,  or  replevin,  or  title  in 
trespass,  or  ejectment,  are  all  complex  questions,  involving  the 
decision  of  other  and  subordinate  ones. 

It  will  hardly  be  possible  to  reduce  questions  to  all  their 
elements  before  trial.  What  ultimate  questions  may  arise,  can- 
not be  known  till  the  evidence  is  disclosed.  The  most  skilful 
pleading  will  lead  only  to  an  approximation  greater  or  less  ac* 
cording  to  the  nature  of  the  original  questions.  And  it  is  for 
the  reason  that  our  issues  do  thus  present  complex  questions, 
both  of  law  and  fact,  that  the  jury  is  permitted,  in  all  cases,  to 
find  a  special  verdict  setting  forth  in  detail  the  facts,  tending  to 
prove  or  disprove  the  affirmative  of  the  issue,  and  referring  the 
conclusion  from  these  facts  to  the  court. 

The  trial  is  now  the  only  place  where  there  is  any  thing 
analagous  to  the  ancient  oral  pleading.  That  was  in  the  pre- 
sence of  the  court,  and  rested  under  its  supervision,  being  in 
fact  nothing  more  than  the  forming  of  an  issue  by  the  judge 
from  the  respective  allegations  of  the  parties.  Indeed  our  sys- 
tem had  its  origin  in  a  practice  now  obsolete.  When  the  pre- 
sence of  the  judge  was  withdrawn,  it  lost  an  essential  part  of 
its  real  character.  Its  present  substitute  is  the  trial.  There  the 
plaintiff  opens  his  case  and  calls  his  witnesses,  the  defendant 
does  the  same;  when  the  testimony  is  finished,  the  defendant  " 
goes  over  his  case  again,  and  makes  his  statement  of  the  points 
and  of  the  evidence.  The  plaintiff  follows  with  his.  There- 
upon the  judge  charges  the  jury.  Then  comes  the  true  analy- 
sis of  the  case  ;  the  development  of  the  real  points  in  the  con- 
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troversy,  which  no  system  of  special  pleading  can  dispense 
with. 

We  hope  we  have  shown,  that  there  are  no  substantial  advatt- 
tagps  derived  from  the  present  system  of  pleading.  How  great, 
on  the  other  hand^  are  its  disadvantages? 

First.  The  present  pleadings  are  many  of  them  untrue. 
The  declaration  in  trover  is  almost  always  false.  The  common 
counts  and  general  issues  in  assumpsit  are  generally  false.  So 
are  the  statoment  of  the  yenue,  and  the  averments  of  time  and 
place,  in  most  of  the  actions.  We  need  not  go  into  further  par- 
ticulars to  show,  that  truth,  which  ought  to  be  the  first  essential 
in  the  proceedings  of  courts  of  justice,  is  not  only  disregard- 
ed generally,  and  upon  system,  but  that  the  disregard  of  truth 
is  forced  upon  the  parties  by  the  present   system  of  pleading. 

Not  only  is  this  an  evil  of  itself,  but  it  would  prevent  our  ap- 
plying to  pleadings  that  test,  which  we  propose  to  apply)  that 
of  a  verification  by  the  oath  of  the  party.  Such  a  verification 
appeal's  to  us  desirable,  both  as  a  means  of  preventing  ground- 
less suits  and  defences,  and  of  compeling  the  parties  respec- 
tiyely  to  admit  the  undisputed  facts;  but  it  is  obviously  im- 
possible, unless  the  forms  of  action  are  abolished,  and  a  system 
substituted,  which  shall  enable  the  parties  to  state  truly  the 
&ctS9  constituting  the  cause  of  action  or  defence. 

Second.  The  present  system  of  pleading  cannot  be  retain- 
ed, unless  we  retain  also  the  distinction  between  legal  and 
equitable  remedies.  The  wit  of  man  could  never  assimilate 
the  action  of  trover  and  a  suit  in  equity.  The  question  then 
really  comes  to  this :  Shall  the  separate  systems  of  law  and 
equity  be  continued,  or  shall  they  be  blended  in  a  uniform 
mode  of  proceeding  1  On  our  part,  we  have  no  difficulty  in 
answering,  that  they  should  be  blended.  We  think  that  the 
present  constitution  of  the  state  indicates  it,  that  the  people 
«pect  it,  and  that  the  highest  policy  requires  it. 

\Mien,  at  the  late  revision  of  the  constitution,  the  people 
vested  the  two  jurisdictions  in  one  court,  they  could  scarcely 
have  intended  that  the  two  should  be  kept  distinct.     If  they  did, 
[f.  &  p.]  10 
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why  were  the  two  vested  in  one  court  1  All  experirace  ebows^ 
that  division  of  labor  is  most  favorable  to  success^  and  if 
there  are  always  to  be  two  distinct  systems,  one  of  law  and 
the  other  of  equity,  it  were  far  better  that  they  should  be  con* 
fidied  to  distinct  hands.  The  people,  however,  we  are  per- 
suaded, had  other  views.  They  united  the  two  in  one  hand, 
that  it  might  be  seen  thai  the  division  itself  was  ne  longer 
Mcessary. 

The  objections  to  separate'  systems  of  remedies,  are  first,  the 
difficulty  of  fixing  always  the  limits  of  the  respective  jurisdic- 
tions ;  and  secondly,  the  frequent  necessity  of  using  both  to 
deternune  one  controversy. 

Shall  we  be  told,  that  the  jurisdictions  are  clearly  defined, 
and  that,  if  mistaken,  it  must  be  the  fault  of  the  party  t  £very 
person  conversant  with  the  subject^  knows  that  it  is  often  one 
of  great  doubt,  and  that  the  courts  themselves  are  involved  in 
eoDtradiotory  decisions.  The  other  objection  to  the  two  juris- 
dictions is  still  stronger.  It  oailnot  be  wise  to  keep  the  ma- 
ehivefy  of  justice  so  imperfect  that  o&e  etmtt  dball  not  be  able 
to  decide  the  whole  of  ar  cause.  Every  bill  that  k  filed  m  aid 
Cf  ietetkce  of  a  suit  at  law,  and  every  creditor's  bitl  n  a  wit- 
atHd  agaiiM  oar  legal  establishtnent  Though  eowrls  of  equi- 
ty have  t  rnle,  that  wheft  they  have  acquired  jurisdiction 
for  one  purpose,  they  will  retain  it,  so  as  to  do  complete 
justice  between  the  parties,  there  are  instances  where  a  party 
is  sent  to  law,  after  having  obtained  all  that  a  court  of  equity 
could  give  him.  So  are  there  numerous  instances,  of  parties 
driven  into  a  court  of  equity  to  obtain  adequate  relief,  after 
having  exhausted  all  the  powers  of  a  court  of  law.  And  it  has 
even  happened,  that  there  were  different  portions  of  the  same 
claim,  of  which  one  belonged  to  a  legal,  and  the  other  to  an 
equitable  tribunal. 

The  change  which  we  {utopose  in  the  systett  of  pteilding  is 
radical,  as  it  ought  to  be,  and  permanent.  We  are  persuaded 
it  will  accomplish  a  great  good.  It  cannot  injure  the  substan- 
tial rights  of  any  party.  No  rule  of  law,  by  which  rights  and 
Wrongs  are  measured,  will  be  touched,  the  object  and  etfect  of 


tbe  cbange  bebg  only  the  removal  of  old  obstntctions,  in  Uie 
way  A  enforcing  the  righta,  and  redressing  the  wrongs. 

§  1 19.  The  first  pleMHng  oft  tke  part  of  the  plaintifi;  is 
the  complaint. 

§  190.  The  oonpiaiAt  riiaU  contam^. 

1.  The  title  of  the  cauae^  apecifyuig  the  name  of  the 
court  in  which  the  action  ia  brought,  the  name  of  the 
comnty  iQ  which  Ihe  plaUUiff  desires  the  trial  to  he  had^ 
mid  the  namie^  of  the  parties  t^-the  lotion,  plvntiff  an4 
4ifendaiiti 

2.  A  statement  of  the  facts  constituting  the  caiiae  of 
action,  in  ordinary  and  concise  laAguage,  without  repeti- 
tion, and  IA  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended : 

3.  A  demand  of  the  relief,  to  which  the  plaintiff  sup- 
poses himself  entitled.  If  the  recovery  of  money  be  de- 
manded,  the  amount  thereof  shall  be  stated. 


14B 


CHAPTER  IL  • 

THE  DEXUIULER. 

SxcTioir  121.  Defendant  to  demur  or  anflwer. 

122.  When  defendant  may  demur. 

123.  Demurrer  mast  specify  grounds  of  objection  to  complaint. 

124.  After  demorrer  plaintiff  may  amend  within  twenty  d^s. 

125.  How  to  proceed  if  complaint  be  amended. 

126.  Oliiiectioa  not  M^pwting  on  complaint  may  ba  taken  hy  ansiver. 

127.  If  neither,  defendant  deemed  to  liave  waived  it  except  as  to  ja* 

riidictlon  and  causa  of  action* 

§  121.  The  only  pleading  on  the  part  of  the  defendant^ 
18  either  a  demurrer  or-  an  answer.  It  must  be  senred 
within  twenty  days  after  service  of  the  copy  of  the  comr 
plaint 

§  122.  The  defendant  may  demur  to  the  complaint^ 
when  it  shall  appear  upon  the  face  thereof,  either  : 

1.  Thi^t  the  court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action ;  or 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue  i  or 

3.  That  there  is  another  action  pending  between  the 
same  parties,  for  the  same  cause ;  or 

4.  That  there  is  a  defect  of  parties,  plaintiff  or  de- 
fendant-, or 

5.  That  several  causes  of  action  have  been  improperly 
united;  or 

6.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

§  123.  The  demurrer  shall  distinctly  specify  the  grounds 
of  objection  to  the  complaint  Unless  it  do  so,  it  may 
be  disregarded. 


S  134.  After  a  demurrer,  the  plaintiff  may  amend,  of 
course,  and  without  costs,  within  twenty  days.  Upon  the 
decision  of  the  demurrer,  the  court  may,  if  justice  re- 
quire it,  allow  the  plaintiff  to  amend,  or  the  defendant 
to  withdraw  his  demurrer  and  to  answer. 

§  125.  If  the  complaint  be  amended,  a  copy  thereof 
must  bo  served  on  the  defendant,  who  must  answer  it 
within  twenty  days,  or  the  plaintiff  upon  filing  with  the 
clerk  an  affidavit  of  the  service,  and  of  tho  defendant's 
omission,  may  proceed  to  obtain  judgment,  as  provided 
by  section  202,  but  where  an  application  to  the  court  for 
judgment  is  necessary,  eight  days  notice  thereof  must  be 
given  (o  the  defendant. 

§  126.  When  any  of  the  matters  enumerated  in  sec- 
tion 122,  do  not  appear  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer. 

§  127.  If  no  such  objection  be  taken,  either  by  demur- 
rer or  answer,  the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objection  to  the  ju- 
risdiction of  the  court  over  the  subject  of  the  action ;  and 
the  objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cau3e  of  action. 
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VHC  JLMWBR. 

bcCTiov.  lis.  Aanrer*irhai  to  eovUin. 

1S9.  Maj  Mt  forth  all  the  g^onadt  of  defence. 

130.  If  no  npl7«iid  joOgmtiA.  otoiUEiiir^r,  plAiatlff  na^  akM^t 

§  128.    The  answer  of  the  defendant  shall  contain  r 

1.  In  respect  to  each  allegation  of  the  complaint  con- 
trorerted  by  the  defendant,  a  specific  denial  thereof,  or 
of  any  knowledge  thereof  sufficient  to  form  a  belief} 

2.  A  statement  of  any  new  matter  constttuting  a  de* 
fence,  in  ordinary  and  concise  language,  without  repeti- 
tion, and  ui  such  a  manner  as  to  enable  a  person  of  com.* 
mon  understanding  to  know  what  is  intended. 

§  129.  The  defendant  may  set  forth  in  his  answer,  a» 
many  grounds  of  defence  as  he  shall  have.  They  shall 
be  separately  stated,  and  may  refer  to  the  causes  of  ac* 
tion  which  they  are  intended  to  answer,  in  any  manner 
by  which  they  may  be  intelligibly  distinguished. 

§  130.  If  the  answer  set  up  new  matter  which  fe  not 
replied  to  as  provided  in  the  next  section,  and  the  action 
be  tried  on  complaint  and  answer  alone,  and  judgment 
be  given  thereon  for  the  plaintiff,  the  court  may  pemut 
the  defendant  to  withdraw  or  amend  the  answer,  upon 
such  terms  as  shall  be  just. 


CHAPTER  IV. 
ms  wsFvr. 

BmcTtxm,  131.  Baply,  when  to  be  pat  in,  aad  what  to  eontala. 

5  131.  When  the  answer  shall  contain  new  matter, 
the  plaintiff  may  within  twenty  days,  reply  to  it,  denying 
particularly  each  allegati<m  controverted  by  him,  or  any 
knowledge  thereof  sufficient  to  torm  a  belief;  and  he  may 
allege,  in  ordinary  and  coiicise  language,  without  repeti- 
tion, and  in  such  a  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended,  any  new  mat- 
ter not  inconsistent  with  the  complaint,  in  avQidance  of 
the  answer. 

The  reply  is  introduced,  in  order  to  give  the  defendant  the 
b^oeSt  of  having  th«  allegations  in  his  anawer,  w^iidi  the  jlain- 
tifif  does  not  deny,  taken  as  true,  in  the  same  m^^nner  as  those 
of  the  complaint  not  denied  in  the  answer. 

It  is  also  just  that  the  plaintiff  should  apprise  the  def€ttd|int 
of  any  matter  he  intends  to  set  up  in  ayoidance  of  the  ani^fr. 

In  most  cases  the  issuo  will  be  complete  without  a  reply.  It 
will  only  be  neqessary ,  where  there  is  new  matter  in  ^fes  ai)8>ner, 
the  tru^th  pf  which  the  plaintiff  controverts.  It  has  been  pften 
suggested,  in  regard  to  the  old  system  of  chancery  practice,  that 
if  the  plaintiff  were  bound  to  specify  in  his  replication,  the  -jolt- 
ticiilar  parts  of  tl^  pinswer  he  iQteodad  to  controvert^  M^^w^i^d 
narrow  the  issue  and  save  much  testimony. 
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CHAPTER  V 

GENERAL  RULES  OF  PLEADING. 

I 

Section  133.  No  pleading  but  complaint,  demurrery  answer  and  reply. 

133.  Pleading  to  be  yerifipd. 

134.  Need  not  state  presumptioos  of  Law,  nor  matters  Judicially  BOtio0<L 
13j.  How  to  state  an  account. 

136.  To  be  liberally  construed. 

137.  Irrelevant  and  redundant  matter  to  be  stricken  out. 
188.  JudgmeatSy  bow  to  be  pleaded. 

139.  Conditions  precedent,  how  to  be  pleaded. 

140.  Private  statutes,  how  to  be  pleaded. 

141.  Libel  andslai^er,  how  stated  in  complaint. 
Il2.  What  answer  may  contain,  in  such  ooses. 

14-^.  What  causes  ofactim  may  be  joined  in  the  same  action. 
144.  Allegation  not  denied,  to  be  deemed  true. 

These  rules  perhaps  sufficiently  explain  themselves.  Their 
object  is,  to  dispense  with  unnecessary  statements,  to  require 
conciseness,  and  to  unite  in  one  action,  all  the  con^royersiea^ 
between  the  same  parties  which  can  be  conveniently  disposed 
of  together. 

§  132.  No  other  pleading  shall  be  allowed,  than  the 

complaint,  demurrer,  answer  and  reply. 

§  133.  Every  pleading  must  be  subscribed  by  the 
party,  or  his  attorney,  and  the  complaint,  answer  and  re- 
ply, must  be  verified  by  the  party,  his  agent  or  attorney, 
to  the  effect  that  he  believes  it  to  be  true.  But  the  veri- 
fication may  be  omitted,  when  the  party  would  be  privil- 
eged from  testifying,  as  a  witness,  to  the  same  matter. 
And  no  pleading,  verified  as  herein  required,  shall  be 
used  in  a  criminal  prosecution  against  the  party,  as  proof 
of  a  fact  admitted  or  alleged  in  such  pleading. 

By  the  verification  of  pleadings  in  the  qualified  manner  here 
proposed,  several  important  advantages  are  gained.  The  sys- 
tem of  pleading  heretofore  in  use,  has  encouraged,  if  it  has  not 
absolutely  required,  fictitious  statements,  until  men  other- 
wise scrupulous,   have   lost  sight  of  all  limits  of  veracity  in 
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tlie  character  of  their  allegations  in  pleading.  It  is  de- 
signed to  bring  back  to  legal  allegations,  made  in  solemn  form 
in  writing,  at  least  the  same  regard  to  truth,  that  prevails  be- 
tween members  of  society,  in  their  daily  communications  to  one 
another.  It  is  not  required  of  a  party,  that  he  slate  absolutely, 
that  the  matters  pleaded  are  true,  inasmuch  as  hjs  knowledge 
may  not  extend  to  the  whole  case;  but  it  is  intended  to  put  him 
upon  his  veracity,  and  to  require  him  to  state  nothing,  that 
he  does  not  belieye  to  be  true. 

It  will  hare  a  beneficial  effect,  under  the  rule  provided  in  sec- 
tion 114,  that  matter^s  alleged  by  the  one  party,  and  not  denied 
in  the  pleading  of  his  adversary,  shall  be  taken  as  true.  By 
this  means  the  issue  is  narrowed  down  to  the  real  matter  in 
controversy  between  the  parties,  and  all  the  facts  in  the  case, 
about  which,  out  of  court,  there  is  no  real  difference,  are  esta- 
blished on  the  trial,  without  the  trouble  and  expense  of  calling 
witnesses. 

It  often  happens  that  witnesses  are  dead,  or  absent,  and  in 
such  case  the  verification  required  to  the  denial,  may  save  the 
right  of  action.  It  is  true,  that  an  unconscientious  man  might 
tell  his  attorney  a  falsehood,  and  induce  him  to  believe  it,  and 
to  swear  to  the  pleading,  yet  under  the  present  system,  without 
oath,  the  most  scrupulous  man  does  not  hesitate  to  plead  the 
general  issue,  which  often  includes  a  denial  of  what  he 
would  not  deny  in  conversation.  Under  the  present  system, 
also,  the  defendant  is  obliged  to  swear  that  he  believes  he  has 
a  good  defence,  before  he  is  permitted  to  defend  on  the  trial. 
If  ihisr  be  just,  it  cannot  be  wrong  to  require  the  same  oath  of 
both  parties,  at  an  earlier  stage  of  the  action,  and  before 
they  have  put  a  falsehood  in  their  pleading  on  the  £les  of  .Ihe 
court. 

§  134.  Neither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  a  plead- 
ing. 

§  135,  It  shall  not  be  necessary  for  a  party  to  set  forth 
in  a  pleading,  the  items  of  an  account  therein  alleged, 
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where  they  exceed  twenty  in  number ;  but  he  shall  de- 
liver to  the  adverse  party,  within  ten  days,  after  a  de- 
mand thereof  in  writing,  a  copy  of  the  account  verified 
by  his  own  oath,  or  that  of  his  agent,  or  attorney,  to  the 
effect  that  lie  believes  it  to  be  true,  or  be  precluded  from 
giving  evidence  thereof. 

§  136.  In  the  construction  of  a  pleading,  for  the  pur- 
pose of  determining  its  effect,  its  allegations  shall  be' 
liberally  construed,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

§  137.  If  irrelevant  or  redundant  matter  be  inserted 
in  a  pleading,  it  may  be  stricken  out,  on  motion  of  any 
person  aggrieved  thereby, 

§  138.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  or  officer  of  special  jurisdiction,  it  shall  not  be 
necessary  to  state  the  facts  conferring  jurisdiction,  but 
such  judgment  or  determination  may  be  stated  to  have 
been  duly  given  or  made.  If  such  allegation  be  contro- 
verted, the  party  pleading  shall  be  bound  to  establish  on 
the  trial,  the  facts  conferring  jurisdiction. 

§  139.  In  pleading  the  performance  of  conditions  pre- 
cedent in  a  contract,  it  shall  not  be  necessary  to  state 
the  facts,  showing  such  performance;  but  it  may  be 
stated  generally,  that  the  party  duly  performed  all  the 
conditions  on  his  part ;  and  if  such  allegation  be  contro- 
verted, the  party  pleading  shall  be  bound  to  establish, 
on  the  trial,  the  facts  showing  such  perfoi^manoe. 
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§  140.  In  pleading  a  priyate  statute,  or  a  right  derived 
therefrom,  it  shall  he  sufficient  to  refer  to  such  statute, 
hj  its  title  and  the  day  of  its  passage,  and  the  court  shall 
thereupon  take  judicial  notice  thereof , 

§  141.  In  an  action  for  libel  or  slander,  it  shall  not 
be  necessary  to  state  in  the  complaint,  any  extrininc 
facts,  for  the  purpose  of  showing  the  application  to  the 
plaintiff,  of  the  defamatory  matter  out  of  which  the  cause 
of  action  arose ;  but  it  shall  be  sufficient  to  state  gene- 
rally, that  the  same  was  published  or  spoken  concerning 
the  plaintiff,  and  if  such  allegation  be  controverted,  the 
plaintiff  shall  be  bound  to  establish,  on  the  trial,  that  it 
so  published  or  spoken. 


4  142.  In  the  actions  mentioned  in  the  last  section,  the 
defendant  may,  in  his  answer,  allege  both  the  truth  of 
the  matter  ^barged  as  defamatory,  and  any  mitigating 
circumstances,  sufficient  in  law  to  reduce  the  amount  of 
damages;  and  whether  he  prove  the  justification  or  not, 
he  may  give  in  evidence  the  mitigating  circumstances. 

The  last  two  sections  are  desit^ned  to  simplify  the  rules  of 
pleading  in  libel  and  slander,  in  particulars  in  which  the  pre- 
sent rules  are  full  of  inconvenience  and  injustice. 

Where  the  defamatory  matter  does  not  refer  directly  to  the 
plaintiff,  but  is  connected  with  him  by  extrinsic  facts,  these 
facts  must  be  set  forth  by  way  of  preface  or  inducement;  and 
BO  technical  has  this  rale  become,  that  it  is  frequently  very 
diffioult  in  pleading  to  show  this  connection  to  the  satislaction 
of  the  court.  The  real  question  is,  was  the  plaintiff  intend- 
ed by  the  defamatory  chai|^?  This,  it  seems  to  us, 
•kmM  be  maUer  of  evidence,  aad   not  of  pleading.    The 
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nil  e,  as  laid  down  in  a  kading  case,  in  our  courts  on 
the  subject,  {Miller  v.  Maxwell,  16  Wend.  9,)  requires 
that  the  extrinsic  facts  should  be  so  stated  as  that  when 
read  in  connection  with  the  defamatory  charge,  and  with  tb« 
innuendoes  connecting  it  with  the  introductory  matter,  the  con- 
clusion will  be  inevitable,  that  the  plaintifif  is  the  person  intend- 
ed to  be  slandered.  The  diflSculty  of  doing  so  is  illustrated  in 
the  case  just  cited.  There  the  plaintiff,  in  an  action  for  libel| 
averred,  by  way  of  innuendo^  that  the  defendant, in  attributing 
the  authorship  of  a  printed  article  to  a  celebrated  surgeon  of 
whiskey  mtmory,  or  to  a  noted  steam  doctor,  meant  the  plain- 
tiff; and  it  was  held,  notwithstanding  the  innuendo,  ih?ii  the 
declaration  was  bad,  for  the  want  of  an  averment  in  the  intro- 
ductory part  thereof,  that  the  plaintiff  was  generally  known  by 
these  appellations,  or  that  the  defendant  was  in  the  habit  of 
applying  to  him  these  opprobrious  epithets.  And  in  a  more 
recent  case,( Ty/er  v.  Tillotson,  2  Hill,  607,)  where  a  declaration 
for  a  libel  alleged  that  the  plaintiff  was  the  editor  of  a  news- 
paper called  the  Ogdensburgh  Times,  and  that  the  defendant 
published  of  and  concerning  htm,  as  editor  of  the  said  paper, 
the  following  words  :  "  We  shall,  from  time  to  time,  &c.,  not- 
withstanding the  denial  of  the  ribald  convict  and  recorded 
libeller  who  edits  the  Times,  (meaning  the  plaintiff  the  editor 
of  the  aforesaid  newspaper,)  called  the  Ogdensburgh  Times," 
&c  ,  it  was  held,  that  the  declaration  was  bad,  as  it  contained 
no  sufFcient  averment  showing  that  the  libel  referred  to,  and 
was  intended  to  designate  the  plaintiff. 

The  rule  proposed  in  section  142,  is  intended  to  remedy 
what  we  suppose  to  be  a  most  flagrant  injustice  to  the  de- 
fendant in  actions  of  this  nature.  Bj  the  existiiig  law,  if  the 
defendant  plead  or  give  notice  of  truth  in  justification,  he  is 
precluded,  not  only  from  giving  any  evidence  in  mitigation  of 
damages,  but  from  availing  himself  for  that  purpose  of  any 
facts  shewn  under  his  plea  of  justification,  (though  they  estab- 
lish the  utmost  probable  cause  for  making  the  charge,  and  the 
entire  good  faith  of  the  defendant  in  doing  so,)  if  the  proof 
fall  short  of  a  strict  technical  justification.  And  not  only  thisj 
but  it  is  the  well  settled  rule,  and  juries  are  uniformly  so  in- 
structed, that  the  fact  of  his  pleading  or  giving  notice  of  a 
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Justification,  is,  of  itself,  evidence  of  malice,  and  must  be  ta* 
ken  into  view  in  enhancing  the  damages.  We  can  see  no  rea- 
son vyhy  in  this,  more  than  in  any  other  case,  an  arbitrary  rule 
should  be  interposed,  by  which  the  defendant  should  be  de- 
prived, not  only  of  the  benefit  of,  but  should  actually  be  pre- 
judiced by,  a  partial  defence.  Besides,  the  rule  as  proposed, 
seems  necessary  under  our  system  of  pleading,  by  which  the 
general  issue,  as  now  understood,  is  taken  away,  and  which 
allows  the  defendant  to  plead  as  many  grounds  of  defence  as 
he  may  have. 

§  143.  The  plointifF  may  unite  several  causes  of  action 
in  the  same  complaint^  where  they  all  arise  out  of, 

1.  Contract,  express  or  implied;  or, 

2.  Injuries  by  force,  to  person  or  property ;  or, 

3.  Injuries  without  force  to  person  or  property  j  or, 

4.  Injuries  to  character ;  or, 

5.  Claims  to  recover  real  property  j  with  or  without 
damages,  for  the  withholding  thereof;  or, 

6.  Claims  to  recover  personal  property,  with  or  without 
damages,  for  the  withholding  thereof;  or, 

7.  Claims  against  a  trustee  by  virtue  of  a  contract  or 
by  operation  of  law. 

But  the  causes  of  action,  so  united,  must  all  belong  to 
one  only  of  these  classes,  and  must  equally  affect  all 
the  parties  to  the  action,  and  not  require,  different  places 
of  trial. 

§  144.  Every  material  allegation  of  the  complaint,  not 
specifically  controverted  by  the  answer,  as  pi-escribed  in 
Mction  128;  and  every  material  allegation  of  new  mat* 
ter  in  the  answer,  not  specifically  controverted  by  the  re- 
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ply,  as  prescribed  m  section  13 1,  shall  for  the  purpoces  c( 
the  action,  be  taken  as  true.  But  the  allegation  of  new 
matter  in  a  reply,  shall  not  in  any  respect  conclude  the 
defendant,  who  may  on  the  trial  avail  himself  of  any  valid 
objection  to  its  sufficiency,  or  may  countervail  it  by  proofs^ 
either  in  direct  denial  or  by  way  of  avoidance. 

CHAPTER  VL 

MISTAKES  Iir  PLEADING,  AKD  AMEN1MIENT8* 

8scTiO!r  145.  Material  yaria^C6■»  how  provided  for. 

146.  Immaterial  variances^  bow  provided  for. 

147.  What  to  be  deemed  variancea. 

148.  Amendments  by  the  party. 

149.  Ameadments  by  the  court. 

V50,  When  real  name  unknown^  flctitiona  name  may  be  nied^  and  am^Mle^ 
afterwards. 

151.  No  error  or  defeet  to  be  re^raj^ded,  unlets  H  aflM  mlMtanltol  righlt. 

152.  Supplemental  complaint,  answer  and  reply. 

To  that  class  of  objectors,  who  assert,  that  the  pleadings,  we 
propose,  will  sonetimes  prevent  a  party,  from  proving  the  real 
state  of  his  case,  when  it  was  imperfectly  known  to  him  at  the 
commencement  of  the  aetion,  or  imperfectly  explained  to  his 
counsel,  we  present  these  sections  as  an  answer.  No  perseiii 
tinder  our  system^  need  be  turned  out  of  court^  or  lose  his  rem* 
edy  for  variance  of  any  kind.  The  first  three  sections  provide  for 
variances  discovered  at  the  trial;  and  the  rest  provide  a  meaM 
of  amendment  of  the  most  liberal  character  j  as  liberal,,  iodfedi 
-as  we  could  devise. 

§  145.  No  variance  between  the  allegation  in  a  plea,4^ 
ing  and  the  proof,  shall  be  deemed  material,  unless  i^ 
have  actually  misled  the  adverse  party,  to  his  prejudice^ 
in  maiataimng  his  action  or  defence,  upon  the  Hierits. 
Whenever  it  shall  be  alleged,  that  a  party  has  been  m 
mided,  that  fact  shall  be  proved  to  the  aatis&ction  of  thai 
4U>uit,  by  affidavit^  ahewing  in  what  respeot  he  has  beea 
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misled ;  and  thereupon^  the  ceiirt  may  order  the  pleading 
to  be  amended^  upon  sach  terms  as  shall  be  just. 

§.  146.  Where  the  variance  is  not  material,  as  provided 
in  the  last  section^  the  court  may  direct  the  &ct  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

$  147.  Where,  however,  the  allegation  of  the  cause  of 
action  or  defence  to  which  the  proof  is  directed  is  untrue, 
not  in  some  particular  or  particulars  only,  but  in  its  entire 
scope  and  meaning,  it  shall  not  be  deemed  a  case  of  vari- 
ance, within  the  last  two  sections,  but  a  failure  of  proof. 

$  148.  Any  pleading  may  be  amended  by  the  party  of 
course,  without  costs,  and  without  prejudice  to  the  pro- 
ceedings already  had,  at  any  time  before  the  period  for 
answering  it  shall  expire.  In  such  case  a  copy  of  the 
amended  pleading  shall  be  served  on  the  adverse  party. 

§  149.  The  court  may,  at  any  time,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations,  material  to  the  case,  or  by 
conforming  the  pleading  or  proceeding  to  the  facts  proved, 
whenever  the  amendment  shall  not  change  substantially 
the  cause  of  action  or  defence. 
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ply,  as  prescribed  in  section  13 1,  shall  for  the  purposes  of 
the  action,  be  taken  as  true.  But  the  allegation  of  new 
matter  in  a  reply,  shall  not  in  any  respect  conclude  the 
defendant,  who  may  on  the  trial  avail  himself  of  any  valid 
objection  to  its  sufficiency,  or  may  countervail  it  by  proofs^ 
either  in  direct  denial  or  by  way  of  avoidance. 

CHAPTER  VL 

MISTAKES  IN  PLEABING,  AND  AMENDMENTS. 

8icTiO!r  146.  Material  TariancMy  how  provided  fbr. 

146.  Immaterial  yariances^  bow  provided  for. 

147.  What  to  be  deemed  varianeei. 

148.  Amendments  by  the  party. 

149.  Amendments  by  the  court. 

150.  When  real  name  iinknowoy  fictitlons  name  maybeofled*  andftatoded 

afterwards. 

151 .  No  error  or  defect  to  be  regajrded,  unlew  k  aiQMt  inhiitontfri  rlghti. 

152.  Supplemental  complamt,  answer  and  reply. 

To  that  class  of  objectors,  who  assert,  that  the  pleadings,  we 
propose,  will  sonetimes  prevent  a  party,  from  pro^ring  the  real 
state  of  his  case,  when  it  was  imperfectly  known  to  him  at  the 
commencement  of  the  action,  or  imperfectly  explained  to  his 
counsel,  we  present  these  sections  as  an  answer*  Na  perseii) 
under  our  system^  need  be  turned  out  of  court,  or  lose  his  rem- 
edy for  variance  of  any  kind.  The  first  three  sections  provide  for 
variances  discovered  at  the  trial;  and  the  rest  provide  a  meani 
of  amendment  of  the  most  liberal  character}  a^  Uberal,|  indted, 
-as  we  could  devise. 

§  145.  No  variance  between  the  allegation  in  a  plea<l^ 
ing  and  the  proof,  shall  be  deemed  material,  unlets  it 
have  actually  misled  the  adverse  party,  to  his  prejudice, 
m  maiAtaining  his  action  or  defence,  upon  the  merits. 
Whenever  it  shall  be  alleged,  that  a  party  has  been  m 
misled,  that  fact  shall  be  proved  to  the  satisfaction  of  thft 
x^ourt,  by  affidavit^  ahewing  in  what  respeet  he  lias  hetm 
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misled ;  and  thereupon,  the  court  may  order  the  pleading 
to  be  amended,  upon  such  terms  as  shall  be  just. 

§,  146.  Where  the  yariance  is  not  material,  as  provided 
in  the  last  section,  the  court  may  direct  the  &ct  to  be 
found  according  to  the  evidence,  or  may  order  an  imme- 
diate amendment,  without  costs. 

5  147.  Where,  however,  the  allegation  of  the  cause  of 
action  or  defence  to  which  the  proof  is  directed  is  untrue, 
not  in  some  particular  or  particulars  only,  but  in  its  entire^ 
scope  and  meaning,  it  shall  not  be  deemed  a  case  of  vari- 
ance, within  the  last  two  sections,  but  a  failure  of  proof. 

$  148.  Any  pleading  may  be  amended  by  the  party  of 
course,  without  costs,  and  without  prejudice  to  the  pro- 
ceedings already  had,  at  any  time  before  the  period  for 
answering  it  shall  expire.  In  such  case  a  copy  of  the 
amended  pleading  shall  be  served  on  the  adverse  party. 

§  149.  The  court  may,  at  any  time,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend  any 
pleading  or  proceeding,  by  adding  or  striking  out  the 
name  of  any  party,  or  a  mistake  in  any  other  respect,  or  by 
inserting  other  allegations,  material  to  the  case,  or  by 
conforming  the  pleading  or  proceeding  to  the  facts  proved, 
whenever  the  amendment  shall  not  change  substantially 
the  cause  of  action  or  defence. 
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§  150.  When  the  plaintiff  shall  be  ignorant  of  the  name 
of  a  defendant,  such  defendant  may  be  designated  in  any^ 
pleading  or  proceeding,  by  any  name ;  and  when  his  true 
name  shall  be  discovered,  the  pleading  or  proceeding 
may  be  amended  accordingly. 

§  151.  The  court  shall,  in  every  stage  of  an  action, 
disregard  any  error,  or  defect  in  the  pleadings  or  pro- 
ceedings, which  shall  not  affect  the  substantial  rights  of 
the  adverse  party;  and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect. 

§  152.  The  plaintiff  and  defendant  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint, 
answer  or  reply,  alleging  facts  material  to  the  case,  oc- 
curring after  the  former  complaint,  answer  or  reply. 


TITLE  VII. 

Of  the  proTtoional  remedies  in  civil  actionui. 

Chaptxb  I.   Akksst  axd  bail. 

n.     OlAIM  and  DSUTSBT  OV  PBB80NAL  TBOPUTr. 
in.     IWJVKCTZON. 
ly.     OtBBB  PB0VI8X0NAX.  BBMBSIBS. 

Provisional  remedies  are  those  which  are  applied  before 
judgment,  with  a  view  of  rendering  it  effectual,  whatever  it 
may  be. 

The  provisions  of  this  title  need  little  explanation.  The  first 
chapter  is  a  substitute  for  all  the  present  statutes,  providing 
for  the  arrest  of  persons  upon  civil  process,  before  execution. 
We  have  adhered  generally  to  the  principle  of  the  existing 
laws,  although,  in  some  respects,  we  have  restricted  the  right 
of  arrest,  particularly  by  requiring  in  all  cases  an  order  of  a 
judge,  and  in  most  cases,  an  affidavit  that  the  defendant  is  not 
a  resident  of  the  state,  or  is  about  to  remove  from  it.  We 
have  also  provided,  that,  before  an  arrest,  the  plaintiff  must  give 
security  to  pay  the  defendant's  costs,  and  whatever  damages  he 
may  sustain  by  the  arrest.  We  have  also  proposed,  that  the 
defendant  may  make  a  deposit  of  money  in  all  cases,  instead 
of  giving  bail. 

It  is  also  a  part  of  our  plan,  ihtt  the  provisional  remedies 
should  be  applied  at  any  time,  during  the  progress  of  the  suit, 
and  not  alone  at  the  commencement,  as  must  now  be  done* 
Cases  often  arise,  not  foreseen  at  the  commencement  of  the 
action,  in  which  justice  requires  the  arrest  of  the  defendant  or 
the  delivery  of  personal  property,  or  an  injunction.  The  writ 
of  ne  exeaij  or  equitable  bail,  we  propose  to  abolbb,  as  unne- 
cessary under  our  system. 
[p.  fc.  p.]  11 
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CHAPTER  L 

ARR£8T   AND   BAIL. 

SxcTioH  153.  No  penoD  to  b«  airestod,  ezeept  ms  prMcribed  by  ttii  set* 
154.  OaBei  in  which  defendant  may  be  arrested. 
156.  Order  for  aneit,  how  obtained. 

156.  Affidavit  to  obtain  ord^r,  what  lo  ednlain. 

157.  Seeonty  by  plaintifi^  on  obtaining  order. 
166.  Order,  when  siade  and  ita  fonn. 

159.  Atlidayit  and  order  to  be  delivered  to  sherifil^  and  copy  to  be  given  to 

defendant. 

160.  Acreit^  how  made, 

161.  pefendanty  how  diacharged. 
16&  UndertaUny  •f  ba&l« 

1^!  \  ^"""^"^^  ^'  defendant. 

165.  Bail,  how  pfoeeedM  ag&ihA. 

166.  BaUy  b0wteoiiex«tad. 

167.  Delivery  of  order  of  arreit  and  undertaking  to  plalntll!^  and  his  rejeet* 

tion  of  the  ondertaking* 

168.  Notieeof  jQstifloatlon. 

169.  QMliAeationft  of  btili 

J^;  l^oMlfiMtioiioftai!. 

ITS.  DetKMU  of  nkoney  with  dieriff. 

173.  Payment  of  same  into  eonrt  by  dieriA 

174.  Sabstitoting  bail,  for  deposit. 

175.  Money  deposited,  how  applied. 

I79»  ai«rlir  wheil  liable  aft  bail  |  ftnd  his  diMhftrg«  firdin  liabillty< 
177*  Pfloeeediogs  on  JadgmeAt  Against  sheridK 
178.  BaU  liable  to  sheriff. 

l]^]  >  Motion  to  vaeate  order  of  arrest,  or  reduce  bail. 

§  153.  No  pei^on  sh^tt  be  arretted  Ih  a  civil  actioii,  ex- 
cept as  prescribed  by  this  act ;  but  this  provision  shall 
not  affect  the  act  to  abolish  imprisonment  for  debt^  and 
to  punish  fraudulent  debtors,  passed  April  26,  1831,  or 
any  act  amending  the  same,  nor  shall  it  apply  to  pro- 
ceedings for  c<Mitempts. 

§  154.  The  defendant  may  be  arrested^  as  hereinafter 
[prescribed,  in  the  following  cases  : 

1.  In  an  action  fbr  the  recovery  of  damages,  on  a 
cause  of  action  not  arbing  out  of  contract. 
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2.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise 
to  marry,  or  fbr  monejrs  collected  by  a  public  officer,  or 
by  an  attorney,  soKdtor  or  counsellor,  in  tlie  courae  of 
hk  esiployment  as  such,  or  by  any  pwson  in  a  fidit- 
ciary  cqmcity,  or  for  any  mbconduct  or  neglect  in 
office,  or  in  a  professional  employment 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  wh^e  the  property  shall  not 
have  be^i  delivered  to  the  plaintiff  as  provided  in  next 
chapter. 

Bat  no  frafiale  i^all  be  arrested  in  an  action  arising 
on  contract,  or  in  any  other  action,  except  for  a  vnlfol 
injury  to  person,  character  or  property. 

§  155,  An  order  for  the  arrest  of  the  defendant,  must 
be  obtained  from  a  judge  of  the  court  in  which  the  ac- 
tion is  brooght,  or  from  a  county  judge, 

§  156.  The  order  may  be  made,  where  it  shall  appear 
to  the  judge  by  the  affidavit  of  the  plaintiff,  or  of  any 
other  person,  that  a  sufficient  cause  of  action  exists,  and 
(excepting  in  the  cases  meatioiied  in  the  second  ndidi- 
vision  of  iscction  ld4i)  that  the  defeadaiit  is  not  a  raii* 
dent  q{  i,\e  state,  or  is  about  to  remove  therefrom. 

§  157.  Before  making  the  order,  the  judge  shall  require 
a  written  undertaking,  on  the  part  of  the  plaintifi^  with  or 
withoat  sureties,  to  the  effect,  that  if  the  deftndant  re* 
cover  judgment,  the  plaintiff  will  pay  all  costs  that  may 
be  awarded  to  the  defendant,  and  all  damages  which  he 
may  si^stain  by  rcaiiw  of  the  arrest^  not  exceeding  the 
sum  specified  in  tba  undertakings  wb»ch  vball  \»  %X  1^9d|; 
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two  hundred  and  fifty  dollars.  If  the  undertaking  be 
executed  by  the  plaintiff,  without  sureties,  he  shall  annex 
thereto  an  affidavit  that  he  is  a  resident  and  householder 
or  freeholder  within  the  state,  and  worth  double  the 
sum  specified  in  the  undertaking,  over  all  his  debts  and 
liabilities. 

4  158.  The  order  may  be  made  at  the  time  of  com- 
mencing the  action,  or  at  any  time  afterwards,  before 
judgment  It  shall  require  the  sheriff  of  the  county, 
where  the  defendant  may  be  found,  forthwith  to  arrest 
him  and  hold  him  to  bail  in  a  specified  sum,  and 
to  return  the  same  at  a  time  and  place  therein  men- 
tioned, to  .the  plaintiff  or  attorney  by  whom  it  shall  be 
subscribed  or  endorsed. 

§  159.  The  affidavit  and  order  of  arrest  shall  be  de- 
livered to  the  sheriff,  who,  upon  arresting  the  defendant, 
shall  deliver  to  him  a  copy  thereof. 

§  160.  The  sheriff  shall  execute  the  order,  by  arrest- 
Hig  the  defendant  and  keeping  him  in  custody,  until  dis- 
charged by  law  'y  and  may  call  the  power  of  the  county 
to  his  aid,  in  the  execution  of  the  arrest,  as  in  case  of 
process. 

§  161.  The  defendant,  at  any  time  before  execution, 
shall  be  discharged  from  the  arrest^  either  upon  giving 
bail,  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest,  as  provided  in  this  chapter* 

§  162.  The  defendant  may  give  baif,  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
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bail,  stating  their  places  of  residenee  and  occupations, 
to  the  elfect  that  the  defendant  shall  at  all  times  render 
himself  amenable  to  the  process  of  the  court,  during  the 
pendency  of  the  action,  and  to  such  as  may  be  issued 
to  enforce  the  judgment  therein. 

§  163.  At  any  time  before  a  failure  to  comply  with  their 
undertaking,  the  bail  may  surrender  the  defendant  in 
their  exoneration,  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested,  in  the  fol- 
lowing manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  sheriff,  who  shall  detain  the  defen- 
dant in  his  custody  thereon,  as  upon  an  order  of  arrest, 
and  shall  by  a  certificate  in  writing,  acknowledge  die 
surrender. 

2.  Upon  the  undertaking  and  sherifTs  certificate,  a 
judge  of  the  court  or  county  judge,  may,  upon  a  notice 
to  the  plaintiff,  of  eight  days,  with  a  copy  of  the  under- 
taking and  certificate,  order  that  the  bail  be  exonerated  ; 
and  on  filing  the  order  and  the  papers  u^ed  on  such  ap- 
plication, they  shall  be  exonerated  accordingly. 

§  164.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place,  before  they  are  finally 
charged,  may  themselves  arrest  him,  or  by  a  written  au- 
thority, endorsed  on  a  certified  copy  of  the  undertaking, 
may  empower  any  person  of  suitable  age  and  discretion 
to  do  so. 

§  165.  In  CMC  of  failure  to  comply  with  the  underta- 
king, the  bail  may  be  proceeded  against  by  action  only. 
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§  hB6k  Tke  hftil  auty  be  ex<Mierated»  ekber  by  the  death 
of  the  defeiidMt^  or  by  his  legal  discharge  from  the  ob- 
iigatioA  to  reader  himeelf  waenaUe  to  the  prooese,  or 
by  his  sarreader  to  the  sheriff  of  the  county  where  he 
was  arrested,  in  execution  thereof  within  twenty  days 
after  the  commencement  of  the  action  against  the  bail, 
or  within  such  further  time  as  may  be  granted  by  the 
court. 

§  167.  Within  the  time  limited  for  that  purpose,  the 
sheriff  shall  deliver  the  order  of  arrest  to  the  plaintiff  or 
attorney  by  whom  it  is  subscribed,  with  his  return  en- 
dorsed, and  the  undertaking  of  the  bail.  The  plaintiff, 
within  ten  days  thereafter,  may  return  the  undertaking 
to  the  sheriff,  with  a  notice  that  he  does  not  accept  it ; 
or  he  shall  be  deemed  to  have  accepted  it,  and  the  sheriff 
shall  be  exonerated  from  liability. 

§  168.  On  the  receipt  of  the  undertaking  and  notice^ 
the  sheriff  may,  within  ten  days  thereafter,  give  to  the 
plaintiff  or  attorney  by  whom  the  order  of  arrest  is  sub- 
scribed, notice* of  the  justification  of  the  same  or  other 
bail,  (specifying  the  places  of  residence  and  occupations 
of  the  latter,)  before  a  judge,  at  a  specified  time  and 
place ;  the  time  to  be  not  less  than  five,  nor  more  than 
ten  days  thereafter.  In  case  othor  bail  be  given,  there 
shall  be  a  new  undertaking,  in  the  form  prescribed  in  sec- 
tion 162. 

§  169.  The  qualifications  of  bail  must  be  as  follows  : 
1.  Each  of  them  must  be  a  resident,  and  hous^older 
or  flreeholder,  within  the  state. 


%  Tb0y  mmwt  each  be  wwth  Ae  Miomt  cpeoified  ia 
Ike  order  of  wreefc ;  bat  the  jiidge,  on  jnetifieation,  fmwf 
allow  more  tban  two  bail  to  jortify  TOverally  in  amovnCs 
lew  than  tb^t  e;i^pres^^d  in  the  ^rder,  if  tb^  whi^  jfis- 
ti6c9liQJl  b^  ^quivalept  to  tbat  of  two  sip^ient  h^, 

§  170.  For  the  purpose  of  justification,  each  of  the 
bail  shall  attend  before  the  judge,  at  the  time  and  p1;ace 
mentioned  in  the  notice^  and  may  be  examined  on  oath, 
on  the  part  of  the  plaintiff^  touching  his  sufficiency,  ii^ 
such  manner  as  the  judge,  in  his  discretion,  may  think 
proper.  The  examination  shall  be  reduced  to  writing 
and  subscribed  by  the  bail. 

§  171.  If  the  judge  find  the  bail  anffieient,  h^  abaU 
a^n/ex  the  examination  to  the  undertaJking,  endorse  \m 
aUowanc^  thereon,  4uad  deliver  the  dame  to  tba  ^aiatifl^ 
Of  .mwe  t)iem  to  be  filed  j  and  the  sheri^r  9h^  there* 
vpoik  be  exoneorated  fi'om  liability. 

§  172.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  the 
amount  mentioned  in  the  order.  The  sheriff  shall  diere- 
Vfion  give  tlie  defendant  a  eetrtificate  q£  Hm  d^osk,  |um1 
Ibe  defefi^terit  sfaaU  he  discharged  out  of  custody. 

§  173.  The  sheHff  shall  wi^in  foiir  days  after  the  d^- 
popity  pay  the  same  into  court  j  and  shall  reeeive  firoin 
the  clerk  two  oerttfoatM  of  aneh  payment,  tke  oaa  of 
which  he  shall  deliver  to  the  plaintiff,  and  the  other  to 
the  defendant.     For  any  default  in  making  puch  pay- 
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meiit,  the  same  proceedings  may  be  had  oa  the  official 
bond  of  the  sheriff  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

§  174.  If  money  be  deposited,  as  provided  in  the  last 
two  sections,  bail  may  be  given  and  justified  upon  notice 
as  prescribed  in  section  168,  any  time  before  judgment ; 
and  thereupon  the  judge  before  whom  the  justification  is 
had,  shall  direct,  in  the  order  of  allowance,  that  the 
money  deposited  be  refunded  by  the  sheriff  to  the  de- 
fendant, and  it  shall  be  refunded  accordingly. 

§  175.  Where  money  shall  have  been  so  deposited,  if 
it  remain  on  deposit  at  the  time  of  an  order  or  judg- 
ment for  the  payment  of  money  to  the  plaintiff,  the  clerk 
shall  under  the  direction  of  the  court,  apply  the  same  in 
satisfaction  thereof  and  after  satisfying  the  judgment, 
shall  refund  the  surplus,  if  any,  to  the  defendant.  If  the 
judgment  be  in  favor  of  the  defendant,  the  clerk  shall  re- 
fund to  him  the  whole  sum  deposited  and  remaining  un- 
applied. 

§  176.  If,  after  being  arrested,  the  defendant  escape 
or  be  rescued,  or  bail  be  not  given  and  justified,  or  a 
deposit  be  not  made  instead  thereof,  the  sheriff  shall 
himself  be  liable  as  bail.  But  he  may  discharge  himself 
from  such  liability,  by  the  giving  and  justification  of  bail 
as  provided  in  sections  168,  169,  170  and  171,  at  any 
time  before  process  against  the  person  of  the  defendant, 
to  enforce  an  order  or  judgment  in  the  action. 

§  177.  If  a  judgment  be  recovered  against  the  sheriff, 
upon  his  liability  as  baU,  and  an  execution  thereon  be 
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returned  unsatisfied  in  whole  or  in  part,  the  same  pro- 
ceedings may  be  had  on  the  official  bond  of  the  sheriff^ 
to  collect  the  deficiency,  as  in  tether  cases  of  delin- 
quency. 

§  178.  The  bail  taken  upon  the  arrest  shall,  unless 
they  justify,  or  other  bail  be  given  and  justified,  be  liable 
to  the  sheriff*,  by  action,  for  all  damages  which  he  may 
sv»tain  by  reason  of  such  omission. 

179.  A  defendant  arrested,  may,  at  any  time  before 
the  justification  of  bail,  apply,  on  motion,  to  vacate  the 
order  of  arrest,  or  to  reduce  the  amount  of  the  bail. 

§  180.  If  the  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  proofs,  in  ad- 
dition to  those  on  which  the  order  of  arrest  was  made. 

CHAPTER  II. 

CLAIM  AKD  DELIVERY   OF    PERSONAL  PROPERTY. 

Section  181 .  Immediate  delivery  of  peraonal  properly  may  be  claimed,  when 
action  is  commeneed. 

182.  AtBdayit,  anJ  its  requisites. 

183.  Reqaisitloo  to  sberilf;  to  take  and  deliver  the  property. 

184.  Secarity  on  tlie  part  of  plaintiff  and  justification. 

185.  On  failure  to  justify,  sheriff*  to  dellrer  property  to  defendant. 

186.  Defendant  entitled  to  delivery,  on  i^iving  secarity. 

187.  Justifieation  of  defendant's  sureties. 

188.  Qnalifleations  and  justification  of  sureties. 

189.  Property  how  taken,  when  concealed  in  bnildinf  or  enclosnre. 

190.  Property,  how  kept. 

This  chapter  is  intended  to  supply  the  provisional  relief, 
which  is  now  obtained  in  the  action  of  replevin.  We  think 
it  will  be  f«nnd  much  simpler,  than  the  statute  for  which  it  is 
a  substitute. 
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The  most  material  change  which  will  be  ohserved,  is  in  sec- 
tion 186  and  187,  which  provide  a  means  for  the  defendant's 
retaining  the  property,  on  giving  an  undertaking  equal  to  that 
which  the  plaintiff  has  given.  This  seems  but  just.  The  de- 
fendant being  in  possession,  is  presumed  to  be  rightfiiUy  Wif 
until  the  contrary  is  proved  ;  and  if  he  is  willing  to  give  as 
good  securiiy  as  the  plaintiff,  be  sliouixl  foe  allowed  to  retain  the 
property,  during  the  litigation. 

§  181.  Tlie  plaintiff,  in  an  action  to  recover  the  pos- 
session of  personal  property,  may,  at  the  time  of  com- 
mencing the  action,  claim  the  immediate  delivery  of  such 
property,  as  provided  in  this  chapter. 

§  182.  Where  a  delivery  is  claimed,  an  affidavit  must 
be  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
showing, 

1.  That  the  plaintiff  is  the  owner  of  the  propwty 
claimed,  (particularly  describing  it,)  or  is  lawfully  eoti- 
tle4  to  the  possession  thereof,  by  vktue  of  a  special  pro*- 
perty  therein;  the  facts  in  respect  to  which  shall  be  set 
forth : 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant : 

3.  The  alleged  cause  of  the  detention  thereof,  ac- 
cording to  his  best  knowledge,  information  and  belief : 

4.  That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment or  fine,  pursuant  to  a  statute  ;  or  seized  under  an 
execution  or  attachment  against  the  property  of  the  plain- 
tiff; or  if  so  seized,  that  it  is,  by  statute,  exempt  from 
such  seizure  ;  and 

5.  The  actual  value  of  the  property. 

§  183.  The  plaintiff  may,  thereupon,  by  an  endorse- 
ment in  writing  upon  the  affidavit,  require  the  sheriff  of 


171 

the'couaty  where  the  property  claimed  may  be,  to  take 
the  same  from  the  defendant,  and  deliver  it  to  tlie  plain- 
tiff! 

§  184.  Upon  the  receipt  of  the  affidavit  and  notice, 
with  a  written  undertaking,  executed  by  one  or  more 
sufficient  sureties,  approved  by  thesherift',  to  the  effect 
that  they  are  bound,  in  double  the  value  of  the  pro- 
perty as  stated  in  the  affidavit,  for  the  prosecution  of 
the  action,  for  the  return  of  the  pron^ty  to  the  defen- 
dant, if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of 'such  sum  as  may,  for  any  cause,  be  re- 
covered against  the  plaintiff*,  the  sheriff  shall  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in 
the  possession  of  the  defendant  or  his  agent,  and  re- 
tain it  in-  his  custody.  He  shall,  also,  without  delay, 
serve  on  the  defendant,  a  copy  of  the  affidavit,  notice 
and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found,  or  to  his  agent,  from  whose 
possession  the  property  is  taken ;  or  if  neither  can  be 
found,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discre- 
tion ;  with  a  notice  in  writing,  that  the  sureties  will 
justify  before  a  judge  of  the  court,  or  a  county  judge, 
at  a  time  and  place  therein  named ;  the  time  to  be 
not  less  than  four  nor  more  than  eight  days  thereafter. 

§  185.  If  the  sureties  do  not  justify,  according  to  the 
notice,  the  sheriff  shall  forthwith  deliver  the  property 
to  the  defendant.  If  they  justify,  he  shall  deliver  it  to 
the  plaintiff,  unless  the  defendant  shall  entitle  himself 
thereto,  as  provided  by  the  next  two  sections. 
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§  186.  At  any  time  before  the  delivery  of  the  pro- 
perty to  the  plaintiff,  the  defendant  may  require  the 
return  thereof,  upon  giving  to  the  sheriff  a  written  un- 
dertaking, executed  by  two  or  more  sufficient  sureties, 
to  the  effect  that  they  are  bound,  in  double  the  value 
of  the  property,  as  stated  in  the  affidavit  of  the  plain- 
tiff, for  the  delivery  thereof  to  the  plaintiff,  if  such  de- 
livery be  adjudged,  and  for  the  payment  to  him  of  such 
sum,  as  may,  for  any  cause,  be  recovered  against  the  , 
defendant.  • 

4  187.  The  defendant's  sureties,  upoir  a  notice  to  the 
plaintiff,  of  not  less  than  four,  nor  more  than  eight 
days,  shall  justify  before  a  judge,  in  the  same  manner 
as  the  sureties  given  by  the  plaintiff;  and  upon  such 
justification,  the  sheriff  shall  deliver  the  property  to 
the  defendant. 

§  188.  The  qualifications  of  sureties,  and  their  justi- 
fication, shall  be  as  are  prescribed  by  sections  169  and 
170,  in  respect  to  bail  upon  an  order  of  arrest. 

§  189.  If  the  property  or  any  part  thereof  be  con- 
cealed in  a  building  or  enclosure,  the  sheriff  shall  pub- 
licly demand  its  delivery.  If  it  be  not  delivered,  he 
shall  cause  the  building  or  enclosure  to  be  broken  opeii» 
and  take  the  property  into  his  possession ;  and  if  ne- 
cessary, he  may  call  to  his  aid  the  power  of  his  county. 

§  190.  When  the  sheriff  shall  have  taken  property, 
as  in  this  chapter  provided,  he  shall  keep  it  in  a  secure 
place,  and  deliver  it  to  the  party  entitled  thereto,  upon 
receiving  his  lawful  fees  for  taking,  and  his  necessary 
expenses  for  keeping,  the  same. 


178 


CHAPTER  in. 

INJUNCTION. 

BsCTiON  191.  Writ  of  l^junoUon  aboliibed,  and  order  BabttHoCefl. 
192.  iDjimetion,  ia  what  caaea  gran  tad. 
103.  When  gnuited. 

194.  Noticey  when  required.    Temporary  ii\iimetioii. 

196.  Secvity  upon  injunction. 

195.  Order  to  ahew  cause. 

197.  Security  upon  injunction  to  saipend  business  of  corporation. 
^     196^  199.  Motion  to  vacate  or  modify  inpuietion. 

According  to  the  present  practice  in  cases  of  injunction,  an 
order  for  it  is  first  made,  and  then  the  writ  issues.  Both  are 
not  necessary.  The  command  of  the  court  may  be  communi- 
cated to  the  defendant  by  the  order,  as  well  as  by  the  writw 
We  therefore  abolished  the  writ,  and  retained  the  order. 

We  haye  defined  the  cases  in  which  the  injunction  may  be 
granted,  and  prescribed  the  practice  respectmg  it^ 

§  191.  The  writ  of  injunction  is  abolished;  and  an 
injunction,  by  order,  is  substituted  therefor.  The  or- 
der may  be  made  by  a  judge  of  the  court  in  which  the 
action  is  brought,  or  by  a  county  judge,  in  the  cases 
provided  in  the  next  section. 

§  192.  WTiere  it  shall  appear  by  the  complaint,  that 
the  plaintiflf  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  or  continuance  of  some  act  of  the  de- 
fendant, the  commission  or  continuance  of  which,  du- 
ring the  litigation,  would  produce  great  or  irreparable 
injury  to  the  plaintifif ;  or  where,  during  the  litigation, 
it  shall  appear  that  the  defendant  is  doing,  or  threat- 
ens, or  is  about  to  do,  some  act  in  violation  of  the 
plaintifi's  rights^  respecting  the  subject  of  the  action^ 
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and  tending  to  render  the  judgment  ineffectual,  a  tem- 
porary injunction  may  be  granted,  to  restrain  sucli  act. 

§  193.  The  injunction  may  be  granted  at  the  time  of 
commencing  the  action,  or  at  any  time  afterwards,  be- 
fore judgment,  upon  its  appearing  satisfactorily  to  the 
judge  by  the  affidavit  of  the  plaintiff,  or  of  any  other 
person,  that  sufficient  grounds  exist  therefor.  A  copy  of 
the  affidavit  must  be  served  with  the  injunction. 

§  194.  An  injunction  shall  not  be  allowed,  after  the 
defendant  shall  have  answered,  unless  upon  ndtice,  or 
upon  an  order  to  show  cause ;  but  in  such  case,  the 
defendant  may  be  restrained,  until  the  decision  of  the 

judge,  granting  or  refusing  the  injunction. 

• 

§  195.  Where  no  provision  is  made  by  statute,  as  to 
security  upon  an  injunction,  the  judge  shall  require  a 
written  undertaking,  on  the  part  of  the  plaintiff,  with 
or  without  sureties,  to  the  effect  that  the  plaintiff  will 
pay  to  the  party  enjoined,  such  damages,  not  exceed- 
ing an  amount  to  be  specified,  as  he  may  sustain  by 
reason  of  the  injunction,  if  the  court  shall  finally  de- 
cide that  the  plaintiff  was  not  entitled  thereto.  The 
damages  may  be  ascertained  by  a  reference,  or  other- 
wise, as  the  court  shall  direct. 

§  196.  If  the  judge  deem  it  proper  that  tYte  defendant 
or  any  of  several  defendants,  should  be  heard  before 
granting  the  injunction,  he  may,  by  an  order,  require 
cause  to  be  shown,  at  a  specified  time  and  place,  why 
the  injunction  should  not  be  granted ;  and  he  may  in 
the  mean  time,  restrain  the  defendant 
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§  197.  An  injunction  to  suspend  the  general  and  or- 
dinary ^business  of  a  corporation,  shall  not  be  granted, 
except  by  the  court  or  a  judge  thereof.  Nor  shall  it  be 
granted,  without  due  notice  of  the  application  therefor, 
to  the  proper  officers  of  the  corporation,  unless  the 
plaintiff  shall  gire  a  Mrritten  undertaking,  executed  by 
two  sufficient  sureties,  to  be  approved  by  the  court  or 
judge,  to  the  effect  that  the  plaintiff  will  pay  all  dam- 
ageS)  not  exceeding  the  sum  to  be  mentioned  in  the 
undertaking)  which  such  corporation  may  sustain,  by 
reason  of  the  injunction,  if  the  court  shaU  finaUy  de- 
cide that  the  plaintiff  was  not  entitled  thereto.  The 
damages  may  be  ascertained  by  a  reference  or  other- 
wise, as  the  court  shall  direct. 

§  198.  If  the  injunction  be  granted  by  a  judge  of  the 
court  or  by  a  county  judge,  without  notice,  the  defen- 
dant, at  any  time  before  the  trial,  may  apply,  upon  no- 
tice, to  a  judge  of  the  court  in  which  the  action  is 
brought,  to  vacate  or  modify  the  same.  The  applica- 
tion may  be  made  upon  the  complaint  and  the  affida- 
vits on  which  the  ii^junction  was  granted,  or  upon  affi- 
davits on  the  part  of  the  defendant,  with  or  without 
the  answer. 

§  199.  If  the  application  be  made  upon  affidavits  on 
the  part  of  the  defendant,  but  not  otherwise,  the  plain- 
tiff may  oppose  the  same  by  affidavits  or  other  proofs, 
in  addition  to  those  on  which  the  injunction  was 
granted* 
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CHAPTER  IV. 

OTHER  PROVISIONAL  REMEDIES. 

Section  200.  Powers  of  court,  as  to  receivers,  deposit  of  money,   fcc,  In 
conrty  and  other  proTisional  remedies. 

§  200.  Until  the  legislature  shall  otherwise  provide, 
the  court  may  appoint  receivers,  and  direct  the  deposit 
of  money  or  other  thing  in  court,  and  grant  the  other 
provisional  remedies  now  existing,  according  to  the 
present  practice,  except  as  otherwise  provided  in  this 
act. 

There  are  several  other  provisional  remedies,  ivhich  we  shall 
define  and  provide  for  in  the  completed  code  of  procedure.  It 
.is  not  necessary  to  do  so  now,  and  we  have  therefore  devo- 
ted our  time  to  portions  of  the  code  more  pressing. 


TITLE  YIII. 

Of  tbe  Trial  and  Jad^ment^  In  CItU  Aetlom. 

PBAPT£&  I.  JlTDOKKirr  17P0K  FAILXrBX  TO  Ajf 8WSK. 

n.     ISSVSS  AND  THB  MODS  OF  TUAL. 
m.     Tbial  BT  JUBT. 
IV.    Tbial  bt  the  cbttBT. 

V.    Tbial  bt  bbfuibbb. 
VI.    Thx  tf annbb  of  bntjbbino  jvdomekt. 

We  have  included  trial  and  judgment  in  the  same  title,  be- 
cause they  are  so  connected  in  some  cases  that  it  is  difficult  to 
separate  them.  Thus,  in  the  case  of  trial  by  the  court,  the 
jud;:ment  of  the  court  is  given  at  the  same  time,  upon  both  the 
facts  and  the  law.  To  treat  of  the  trial,  in  this  instance,  in 
one  title,  and  the  judgment  in  another,  would  needlessly 
lengthen  and  involve  the  provisions  of  the  act. 


177 

The  mode  of  trying  issues  of  fact,  is  the  first  point  to  be 
determined.  The  instcuctions  of  the  legislature,  ai|d  our  own 
judgnenti  lead  us  to  seek  uniformity.  We  hare  already  pro- 
vided an  uniform  mode  of  commencing  actions,  and  an  uniform 
mode  of  pleading.  We  think  that  there  can  also  be  an  uni- 
form mode  of  trial. 

All  that  the  constitution  has  prescribed  on  the  subject,  is 
contained  in  these  two  paragraphs  : 

"  The  trial  by  jury,  in  all  cases  in  which  it  has  been  hereto* 
fore  used,  shall  remain  inviolate  forever.  But  a  jury  trial  may 
be  waived  by  the  parties  in  all  civil  cases,  in  the  manner  to  be 
prescribed  by  law."     {•Article  1,  section  2.) 

"  The  testimony  in  equity  cases  shall  be  taken  in  like  man- 
ner as  in  cases  at  law."    {Arlich  6,  section  10.) 

^^  The  cases  in  which  It  has  been  heretofore  used,"  are  all 
cases  at  common  law,  except  that  a  reference  might  have 
been  ordered,  when  the  trial  would  require  the  examination  of 
a  long  account.  Thetefore,in  the  old  common  law  cases  there 
are  to  be  two  modes  of  trial,  one  by  jury  as  heretofore  accus- 
tomed, the  other  by  the  referees,  or  the  court,  when  the  par- 
ties waive  a  trial  by  jury.  Can  the  same  mode  be  adopted  in 
that  class  of  cases  heretofore  determined  by  the  courts  of 
equity  ? 

A  trial  by  the  eoiirt  or  referees,  is  equally  applicable  to  both 
classes  of  cases.  Courts  of  equity  have  heretofore  tried  causes 
themselves,  or  with  the  aid  of  ma^rs.  It  is  true,  that  the  tes- 
timony was  in  writing.  But  that  appears  to  us  an  immaterial 
element  in  respect  to  this  mode  of  trial,  and  if  it  were  otherwise, 
the  constitution  has  abolished  it,  and  required  the  proofs  to  be 
'  taken  orally,  as  often,  and  to  the  same  extent,  in  equity  as  at 
law.  Wherever,  therefore,  the  parties  waive  a  trial  by  jury, 
and  a  trial  by  the  court  or  referees  is  to  be  had,  there  may  be 
entire  uniformity  between  cases  legal  and  equitable. 
(f.  t  P.J  12 
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The  mode  o(  doing  this  is  nattirslly  siig^^ted  by  the  other 
modes  of  trial.  The  practice  which  now  preraiis  in  equity, 
of  writing  down  the  testimony,  word  for  word,  and  send- 
ing it  all  to  the  superior  court  on  an  appeal,  must  be  dis- 
continued. If  it  be  not,  the  mere  taking  of  the  testimony, 
will  occupy  half  the  time  of  the  judges.  The  rapid  examina- 
tion which  takes  place  on  common  law  trials  before  juries,  leads 
to  the  truth,  as  surely  as  the  slower  process  of  other  trials.  A 
judge  is  as  competent  to  estimate  the  weight  of  testimony  as  a 
juror,  and  can  do  it  as  rapidly.  More  tiire,  or  a  more  care- 
ful record  of  the  testimony,  is  not  necessary  for  him.  Nor 
is  it  necessary  for  any  purpose.  In  case  of  an  appeal  upon 
questions  of  fact,  so  much  of  the  testimony  as  may  be  neces- 
sary to  present  the  questions,  may  be  stated  in  a  case,  as  is  now 
done  in  common  law  actions.  We  perceive  no  good  reason 
why  it  should  not  be  so. 

Whenever  the  questions  to  be  taken  to  the  court  above,  are 
questions  of  law,  they  may  be  presented  on  bills  of  exceptions, 
or  cases,  made  from  the  notes  of  counsel,  under  the  direction 
of  the  judge,  in  this  case,  as  well  as  thr.t  of  a  trial  by  jury. 
The  court  is  substituted  for  the  jury.  The  same  machinery 
may  be  applied  to  the  one  mode  of  trial,  wfitch  is  now  applied 
to  the  other.  Bills  of  exceptions,  cases,  motions  for  new  trials, 
on  the  ground  of  newly  discovered  evidence,  will  be  equally 
appropriate,  in  both  cases. 

The  point  admitting  of  most  debate  is  this,  how  far  a  de- 
termination of  the  facts  by  one  court,  on  a  trial  had  before  it, 
without  a  jury,  should  be  subject  to  revision.  That  it  should 
be  so  to  some  extent,  we  cannot  doubt.  The  power  pf  deter- 
mining the  facts,  vested  in  a  single  judge,  without  appeal, 
would  be  liable  to  abuse,  and  would  be  subject  to  great  suspi- 
cion, whether  abused  or  not.  But  how  far  this  right  of  appeal 
upon  the  facts  should  be  allowed,  or  whether  it  should  be  co- 
extensive with  the  right  of  appeal  upon  the  law,  or  m^ght  be 
safely  and  justly  limited  to  less,  is  a  question  of  some  moment. 
We  are  inclined  10  the  limited  appeal,  because  the  issues  of 
fact  are  in  general  not  the  most  difficult,  and  an  examination  by 
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two  courts  creates  as  great  a  probability  tbat  justicebas  been 
doDe^as  can  ever  attach  to  the  verdicts  of  juries. 

For  the  purpose  of  revision,  we  propose  that  a  case  be  made^ 
containing  so  much  of  the  evidence  as  is  material  to  the  ques- 
tions to  be  raised.  The  cases  now  made,  at  law,  on  motions  for 
new  trials,  for  insufficient  evidence,  are  supposed  to  present  and 
do  in  fact  present  the  evidence  correctly.  It  is  not  necessary 
to  a  proper  judgment  upon  the  facts,  that  the  whole  of  every 
question  and  of  every  answer  should  be  written  down.  A  con- 
densed statement  of  the  evidence  presents  it  as  fairly,  and,  to 
the  court  more  acceptably,  because  more  easily  examined. 

There  remains  then  but  the  case  of  a  trial  by  jury.  And  the 
enquiry  is  narrowed  down  to  this ;  can  it  be  adopted  in  both 
classes  of  casest  Or  in  other  words,  where  an  uniform  mode  of 
pleading  is  used,  will  not  the  trial  by  jury  be  applicable  as  well 
to  that  class  of  cases  heretofore  denominated  equitable,  as  to 
that  denominated  legal? 

Tl.c  contrary  supposition  implies,  either  that  there  is  some- 
thing in  the  nature  of  equitable  cases,  which  unfits  them  for 
that  mode  of  trial,  or  that  the  form  of  the  pleadings  is  unsuitcd 
to  it.  We  have  already  endeavored  to  show  in  the  note  to  sec- 
tion 118,  that  the  form  of  the  pleadings  in  common  law  castas 
can  be  radically  changed,  and  made  uniform  with  those  of  equi- 
ty, without  in  any  degree  impairing  their  fitness  for  jury  trial. 
If  we  were  right  in  that,  then  the  obstacle,  if  there  be  any,  is 
not  in  the  form  of  the  pleading,  and  the  only  remaining  enqui- 
ry is,  whether  there  be  any  thing  in  the  nature  of  the  cases  dis- 
tinguished as  equitable,  which  unfits  them  for  that  mode  of 
trial. 

If  there  be,  it  must  arise  either  from  the  nature  or  from  the 
number  and  variety  of  the  questions.  It  cannot  be  the  former, 
because  a  jury  can  determine  the  questions  of  fact  in  one  case,  as 
well  as  the  other.  Is  it  then  the  latter  1  It  is,  we  know,  ob- 
jected frequently  and  earnestly,  that  the  number  and  variety  of 
thequestions  of  fact  in  eq^uity  esftes,  make  it  inexpedient,  if  not 
inposnble,  to  subutit  then  properly  to  •  jury  at  a  single  trial. 
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The  objection  assumes  that  the  number  of  questions  of  fact 
presented  by  an  equity  case  is  greater,  than  the  number  of  ques- 
tions in  a  case  at  law.  Is  this  true  however,  and  if  it  be  tniCi 
is  the  difference  so  great  as  to  make  a  different  mode  of  trial 
necessary?  We  have  taken  pains  to  make  a  comparison 
and  think  we  are  warranted  in  saying  that  the  average  number 
of  real  issues  of  fact,  is  not  greater  in  equitable  than  in  legal 
cases. 

If  it  were,  however,  considerably  greater,  that  would  not  be 
decisive,  unless  it  could  be  shown,  that  it  was  greater  than  could 
be  conveniently  disposed  of  by  a  jury,  or  greater  than  a  jury  is 
ever  required  to  dispose  of  in  a  common  law  case.  This  how- 
ever cannot  be  shown,  for  we  know  that  common  law  suits 
sometimes  present  a  score  or  more. of  issues  joined,  and  that 
each  issue  mliy  and  does  often  really  involve  several  questions 
of  fact. 

Therr  it  is  said,  that  in  equity  cases  there  are  many  parties, 
standing  in  different  relations  to  each  other,  while  in  cases  at 
law  the  parties  are  few,  and  all  the  plaintiffs  stand  in  the  same 
relation  to  all  the  defendants.  They  who  make  this  an  objec- 
tion forget,  that  by  our  present  law,  a  plaintiff  may  sue  in  one 
action  all  the  parties  to  commercial  paper,  however  different 
may  be  their  ilefences,  and  however  various  their  relations  to 
each  other.  The  holder  of  a  protested  bill  of  exchange  may 
prosecute  together  all  the  drawers,  acceptors  and  endorsers, 
and  one  jury  shall  try  all  the  Issues.  Can  more  than  this  hap- 
pen in  an  equitable  easel 

We  think,  therefore,  we  are  warranted  in  concluding,  that 
there  is  nothing  in  the  nature  of  the  questions,  nor  in  the 
number  and  variety  of  them,  which  should  prevent  a  uniform 
mode  of  trial  in  all  cases,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable. 

The  next  point  for  consideration  is,  how,  in  respect  of  formy 
the  questions  should  be  submitted  to  the  jury.  Should  they  be 
left  at  large  upon  the  complaint,  answer,  and  reply,  under  the 
instructions  of  the  court,  or  should  they  be  reduced  beforeluindf 
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to  the  form  of  particular  and  cietached  issues  1  Either  mode 
may  be  adopted.  Oor  own  prefereDce  is  for  the  former.  We 
think  that  (here  is  no  necessity  for  stating  the  questions  before 
the  trial,  further  than  they  appear  in  the  complaint,  answer  and 
reply.  It  cannot  be  necessary  to  do  so  for  the  information  of 
the  parties,  or  their  counsel.  They  know  what  questions  are 
in  dispute,  from  an  examination  of  the  pleadings.  The  same 
is  true  of  the  court.  And  all  that  the  jury  need,  is  to  have  the 
questions  plainly  stated,  when  the  case  is  given  to  them.  This 
is  now  done  by  the  judge  in  summing  up  ;  and  to  him  we 
would  leave  it. 

But  we  wcuKi  authorize  him,  to  direct  the  jury  in  x^ertain 
cases,  where  the  questions  may  be  complicated,  to  Gnd  a  special 
verdict  in  writing,  upon  all  or  any  of  the  issues ;  or,  if  they 
render  a  general  verdict,  to  find  upon  particular  questions  of 
fact,  stated  in  writing.  This  will  have  a  tendency  to  give 
greatv'r  precision  to  the  language  of  the  judge,  enable  the  jury 
the  better  to  separate  the  questions,  and  prevent  mistake  and 
misunderstanding* 

Sometimes  it  may  happen,  perhaps,  that  the  wrong  issues,  or 
immaterial  ones,  are  put  to  the  jury.  But  that  often  happens  nowj^ 
in  the  trial  of  cases  at  law,  upon  the  strictest  issues,  of  which 
common  law  p'eadings  are  capable.  The  books  are  full  of 
cases  of  new  trials  granted,  because  the  judge  had  put  the  cause 
to  the  jury  upon  some  wrong  or  immaterial  question.  And  if 
it  so  happens  in  ordinary  cases,  as  now  conducted,  it  cannot 
be  considered  a  serious  objection,  that  the  same  thing,  though 
less  frequently,  may  happen  in  a  trial  upon  pleadings  reformed 
as  we  propose.  We  make  no  scruple  in  saying,  that  the 
new  pleadings  will  be  exposed  to  it  in  a  much  less  degree,  for 
the  reason,  that  the  parties  will  be  better  acquainted  beforehand^ 
with  the  really  disputable  points^  and  therefore  more  able  to 
prepare  for,  and  point  out  to  the  court  and  the  jury,  those  which 
are,  and  those  which  are  not,  disputed. 
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CHAPTER  I. 

JITDOMENT   UPOIC   FAILURE  TO   ANSW£R. 

S1.CTICN  201.  Jadgmenty  what. 

202.  Juilgmenti  on  failure  of  dereadant  (o  answer. 

^  201.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties. 

To  avoid  the  confusion  incident  to  the  use  of  the  word  judg- 
ment, in  two  senses,  one  as  interlocutory,  and  the  other  as  final| 
we  have  thought  it  better  to  use  it  only  in  the  latter  sense,  and 
to  designate  all  other  written  directions  of  a  court  or  judge,  ai 
orders. 

§  202.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows : 

1.  In  an  action  arising  on  contract,  for  the  recovery 
of  money  only,  he  may  file  with  the  clerk,  the  summons 
and  complaint,  with  proof  of  service,  and  that  no  ans- 
wer has  been  received.  The  clerk  shall  thereupon  en- 
ter judgment  for  the  amoui.t  mentioned  in  the  sum- 
mons. 

2.  In  other  actions,  he  may,  upon  the  like'  proof,  ap- 
ply to  the  court,  at  the  time  and  place  specified  in  the 
summons,  for  the  relief  demanded  in  the  complaint.  If 
the  taking  of  an  account  or  the  proof  of  any  fact  be  ne- 
cessary to  enable  the  court  to  give  judgment,  or  to  car- 
ry the  judgment  into  eflTect,  the  court,  instead  of  taking 
the  account  or  hearing  the  proof,  may  in  its  discretion, 
order  a  rt»f  rence  for  that  purpose  to  any  person,  free 
from  all  exception,  to  be  named  by  the  plaintiff.     And 
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when  the  action  is  for  the  recovery  of  money  only,  the 
court,  if  the  plaintiff  require  it,  shall  order  the  damages 
to  be  assessed  by  a  jury,  or  if  the  examination  of  a  long 
account  be  involved,  by  a  reference  as  above  provided. 

CHAPTER  11. 

ISSUES,   AND  THE  MODS   CF  TRUL. 

SECTioir  203.  Ihff  different  kinds  of  Uiaef* 
2t  4.  liiae  of  law. 
SOft.  imtfoffwau 

2. 6.  On  innct  bo  b  of  law  aid  fact,  the  Ibfuo  of  law  to  be  firtt  fried. 
a07.  Trial,  what. 

208.  Israe  of  fact  to  be  tried  by  Jar}*,  unlesi  waived  or  reference  or« 

dered. 

209.  Other  iuues  to  l>e  tried  bj  court. 

2!0.  All  Itsuci  to  be  tried  befor*  a  sFn^fle  jad^e. 

211.  Skher  party  mry  glTO  nctioe  of  trial;  note  of  iM9ar» 

2)St.  Order  of  dispoeias  of  iasaee  on  the  calendar. 

§  203  Issues  arise  upon  the  pleadings,  when  a  factor 
conclusion  of  law  is  maintained  by  the  one  party  and 
controverted  by  the  other.    They  are  of  two  kinds  : 

1.  Of  law  ;  and 

2.  Of  fact. 

§  204.  An  issue  of  law,  arises, 

1.  Upon  a  demurrer  to  the  complaint:  or 

2.  Upon  an  allegation  of  fact  in  a  pleading,  by  the 
one  party,  the  truth  of  which  is  not  controverted  by  the 
other. 

§  2€6.  An  issue  of  fact  arises, 

1  Upon  an  allegatioii  in  the  complaint  controverted 
by  the  answer ;  or. 
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2,  Upon  new  matter  in  the  answer  controverted  by 
the  reply  ;  or, 

3.  Upon  new  matter  in  the  reply. 

§  206.  Issues  both  of  law  and  of  fact  may  arise  upon 
the  pleadings  in  the  same  action.  In  such  case,  the  is- 
sues of  law  must  be  first  tried,  unless  the  court  other- 
wise direct. 

§  207.  A  trial  is  the  judicial  examination  of  the  issues 
between  the  parties,  whether  they  be  issues  of  law  or  of 
fact. 

The  word  trial  is  here  used,  in  its  true  and  original  signifi- 
cation, as  applicable  both  to  questions  of  fact  and  of  law, 
though  in  common  parlance,  it  is  used  in  this  state  in  a  more 
restricted  sense,  and  applied  only  to  the  first.  The  old  defini- 
tion is  thus  given  in  the  first  Institute,  124. 

''  Trial  is  to  find  out  by  due  examination  the  truth  of  the 
point  in  issue,  or  question  between  the  parties  whereupon  judg- 
ment may  be  given.  And  as  the  question  between  the  par- 
ties is  two- fold,  so  is  the  trial  thereof:  for  either  it  is  qumstio 
jurisy  (and  that  shall  be  tried  by  the  judges  cither  upon  a  de- 
murrer, special  verdict,, or  exception,  for  cuilibet  in  sua  arte 
perito  esi  credendum ;  et  quod  quisque  norit  in  hoc  se  exerceat; 
and  it  is  commonly  and  truly  said,  ad  questionem  juris  nan  res- 
pondent  jurat  ores  ^)  or  it  is  qu<est%o  factV^ 

As  one  word  is  desirable,  for  both  kinds  of  judicial  exami- 
nation, wc  have  thought  it  best  to  employ  this,  in  its  proper  ac- 
ceptation. 

§  208.  Whenever,  in  an  action  for  the  recovery  of  money 
only,  Qt  f>f  specific  real  or  personal  property^  there  shall 
be  an  issue  of  &ct,  it  must  be  tried  by  a  jury,  un- 
less a  jury  trial  be  waived,  as  provided  in  section  221,  or 
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a  reference  be  ordered,   as   provided   la    sections  226 
and  226. 

As  we  have  already  mentioned,  in  the  note  to  the  title,  there 
are  three  kinds  of  trial  of  an  issue  of  fact ;  a  trial  by  jury, 
trial  by  the  court,  and  trial  by  referees.  A  trial  by  jury  is  se- 
cured, by  the  constitution,  to  the  parties,  if  they  require  it, 
where  there  are  issues  of  fact  in  the  courts  of  law,  excepting 
only  those  where  the  trial  involves  the  examination  of  a  long 
account.  We  propose  an  extension  of  the  right  of  trial 
by  jury  to  many  cases,  not  within  the  constitutional  provi^on. 

§  209.  Every  other  issue  is  triable  by  the  court, 
which,  however,  may  order  the  whole  issue,  or  any  spe- 
cific question  of  fact  involved  therein,  to  be  tried  by  a 
jury ;  or  may  refer  it,  as  provided  in  sections  225  and 
226. 

§  210.  Ail  issues,  whether  of  law  or  fact,  triable  by  a 
jury  or  by  the  court,  shall  be  tried  before  a  single  judge. 
Tssnesin  the- supreme  court,  shall  be  tried  at  the  circuit 
courts. 

Issues  of  law  and  fact  in  equity  cases,  have  heretofore,  been 
tried  before  a  single  judge.  Issues  of  fact,  in  common  law  cases, 
have  also  been  tried  before  a  single  judge,  while  the  issues  of  law 
have  been  tried  before  three  judges.  To  pro«luce  uniformity 
in  the  mode  of  trial,  we  propose,  that  all  issues  shall  be  tried 
in  the  first  instance  before  a  single  judge,  whether  they  be  issues 
of  fact  or  of  law.  By  this  arrangement,  we  are  enabled  to 
give  two  appeals,  in  cases  originating  in  the  supreme  court, 
one  from  the  special  term  or  circuitj  to  the  general  term,  and 
the  other  ifrom  the  general  term  to  the  court  of  appeals.  And 
we  can  see  no  inconvenience  to  arise,  either  to  the  suitors  or  the 
court,  from  such  an  arrangement^  although  it  may  QOt  be  quite 
consonant  with  the  present  habitfl  of  the  profession. 
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The  same  practice  should  of  course  be  adopted  in  the  supe- 
rior court  and  common  pleas  of  New-York.  There  ought  to 
be  no  difference  between  the  courts  in  that  respect. 

§  211.  At  any  time  after  issue,  and  at  least  ten  days 
before  the  court,  either  party  may  give  notice  of  trial. 
The  party  giving  the  notice  shall  furnish  the  clerk,  at 
least  four  days  before  the  court,  with  a  note  of  the  issue, 
containing  the  title  of  the  action,  the  names  of  the  at- 
torneys, and  the  time  when  the  last  pleading  was  serv- 
ed ;  and  the  clerk  shall  thereupon  enter  the  cause  upon 
the  calendar,  according  to  the  date  of  the  issue. 

§  212.  The  issues  on  the  calendar  shall  be  disposed  of 
in  the  following  order;  unless,  for  the  convenience  ^f 
parties,  or  the  despatch  of  business,  the  court  shall  other- 
wise direct : 

1.  Issues  of  fact,  to  be  tried  by  a  jury ; 

S.  Issues  of  fact,  to  be  tried  by  the  court ; 

3.  Issues  of  law. 

The  issues  to  be  tried  by  a  jury  should  be  first  disposed  of,  that 
the  jury  may  be  relieved  from  their  attendance  at  court}  as  soon  as 

possible. 
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CHAPTEil  III. 

TKIAL   BY    JURV. 

• 

facTiOK  213.  Either  party  aai-  brinf  iMua  lo  IrijJ. 

214.  Plaintiff  to  furniih  court  with  copy  tumuoni,  lie. 

215.  Genervl  and  ipeoial  rtrdieiM,  what. 

216.  When  jury  may  render  either  general  or  tpecial  Tcrdiof»  and  whea 

coari  may  direct  aiieclal  finding. 

217.  On  special  finJing  and  general  verdietf  former  to  control. 

218.  Jury  to  assess  damages  aad  nben. 

219.  Eouy  of  the  Ferdiet. 

220.  Judgment  to  be  given  immediately,  unless,  &e. 

§  213.  Either  party  giving  the  notice  may  bring  tb* 
issue  to  trial,  and  in  the  absence  of  the  adverse  party, 
unless  the  court,  f  r  good  cause,  otherwise  direct,  may 
proceed  with  his  case,  and  take  a  dismissal  of  the  com* 
plaint,  or  a  verdict  or  judgment,  as  the  case  may  re- 
quire. 

§  214.  The  plaintiff  shall  Turnish  the  court  with  a  co- 
py of  the  summons  and  pleadings,  with  the  offer  of  the 
defendant^  if  any  shall  have  been  made. 

§  215.  The  verdict  «f  a  jury  is  either  general  or  spe- 
cial. A  general  verdict,  is  that  by  which  they  pronounce 
generally  upon  all  or  any  of  the  issues,  either  in  favor 
of  the  plaintiff  or  defendant.  A  special  verdict  is  that 
by  which  the  jury  find  the  facts  only,  leaving  the  judg- 
ment to  the  court. 

§  216.  In  every  action  for  the  recovery  of  money  <Hi- 
ly,  or  specific  real  or  personal  property,  the  jury,  in  their 
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discretion,  may  render  a  general  or  special  verdict.  In 
all  other  eases,  the  court  may  direct  the  jury  to  find  a 
special  verdict  in  writing,  upon  all  or  any  of  the  issues; 
or  may  instruct  them,  if  they  render  a  general  verdict, 
to  find  upon  particular  questions  of  fact,  to  be  stated  in 
writing,  and  may  direct  a  written  finding  thereon.  The 
special  verdict  or  finding  shall  be  filed  with  the  clerk, 
and  entered  upon  the  minutes. 

§  217.  Where  a  special  finding  of  facts  shall  be  incon- 
sistent with  the  general  verdict,  the  former  shall  con- 
trol the  latter,  r  nd  the  court  shall  give  judgment  accord- 
ingly. 

§  218.  When  a  verdict  shall  be  found  for  the  plaintiff, 
in  an  action  for  the  recovery  of  money  only,  the  jury 
shall  also  assess  the  amount  of  the  recovery. 

§  219.  Upon  receiving  a  verdict,  the  court  shall  direct 
an  entry  to  be  made,  specifying  the  time  and  place  of 
the  trial,  the  names  of  the  jurors  and  witnesses,  the  ver- 
dict, and  either  the  judgment  to  be  rendered  thereon,  or 
an  order  that  the  case  be  reserved  lor  argument  or  fur- 
ther consideration. 

§  220.  Judgment  shall  be  entered  by  the  clerk,  in 
conformity  to  the  verdict,  after  the  expiration  of  four 
days,  unless  the  court  order  the  case  to  be  reserved  for 
argument  or  further  consideration. 
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CHAPTEK  IV. 

TRIAL  BY  THE  COURT. 

Section  221.  Trial  by  jury  how  waived. 

222.  On  (rial  by  court,  judgment  to  be  g^iven  in  twenty  days. 

'223.  Exceptions,  he,  how  taken. 

224.  On  judgmrat  upon  iisue  of  law,  how  to  proceed. 

§  221.  Trial  by  jury  may  be  waived  by  the  several 
parties,  to  an  issue  of  fact  in  the  manner  following: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  written  consent,  in  person  or  by  attorney,  filed 
with  the  clerk. 

3.  By  oral  consent  in  open  court,  entered  in  the  mi- 
nutes. 

This  section  is  intended  to  provide  the  means,  by  which  the 
parties  may  avail  themselves  of  the  constitutional  permis- 
ston,  that  "  a  jury  trial  may  be  waived  by  the  parlies  in  all 
civil  cases,  in  the  manner  to  be  prescribed  by  law." 

We  are  inclined  to  think,  that  parties  will  frequently  avail 
themselves  pflhis  permission;  and  that  under  our  system  of  an 
elective  judiciary,  trial  by  the  court  will  beccmemore  and  more 
popular.  .There  are  a  great  many  cases,  which  the  parties  will 
prefer  submitting  to  the  judgment  of  the  court,  particularly 
where  the  question  is  one  resting  upon  documentary  evidence, 
or  in  which  the  chief  controversy  is  upon  questions  of  law. 
Cases  respecting  title  to  land,  in  which  the  trial  must  necessa- 
rily involve  the  examination  of  abstruse  questions  in  the  law  of 
real  proprriy,  cases  of  insurance,  or  concerning  commercial  pa- 
per, or  requiring  the  consideration  of  foreign  law,  will  often  be 
of  this  character.  In  that  limited  class  of  actions,  in  which  the 
paties  have  been  heretofore  permitted  to  choose,  between  trial  by 
the  court  and  a  trial  by  the  jury,  the  former  has  been  the  more 
commonly  chosen.  Such  has  been  found  to  be  the  case,  we 
believe,  in  justices'  courts.     In  the  marine  court  in  the  city  of 
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New-York|  as  appears  from  a  return  made  to  the  convention, 
the  number  of  judgments  entered  iu  l845,  \^as  1285^  vrhUe  the 
number  of  jury  trials  was  only  67;  ami  in  1846,  up  to  the  27th 
of  June,  the  number  of  judgments  was  544,  while  the  jury  tri* 
als  were  only  27. 

The  late  act  of  the  English  parliamenti  for  the  establishment 
of  county  courts  gives  the  parties  in  civil  suits  the  choice  of  a 
trial  by  jury  or  by  the  court.  We  see  it  reported,  that  in  one 
of  the  metropalitan  courts  under  that  act,  there  have  been  3000 
cases  tried,  in  which  applications  for  juries  have  been  made  in 
only  three  cases.       • 

One  of  the  mosl  burthensome  duties  of  the  citizen,  is  the  per- 
formance of  jury  service.  If  that  burthen  can  be  lessened,  by 
the  plan  proposed,  without  in  any  way  infringing  upon  the 
rights  of  parties,  we  shall  regard  it  as  a  great  benefit. 

§  222.  Upon  a  trial  of  a  question  of  fact  by  the  court, 
its  decision  shall  be  given  in  writing,  and  filed  by  the 
clerk,  within  twenty  days  after  the  court  at  which  the 
trial  took  place.  In  giving  the  decision,  the  facts  found 
shall  be  first  stated,  and  then  the  conclusion  of  law  up- 
on them.  Judgment  upon  the  decision  shall  be  entered 
acccNrdingly. 

§  223.  Either  party  may  except  to  a  decision  on  a 
mat'er  of  law  arising  upon  such  trial,  in  the  same  man- 
ner, and  with  the  same  effect,  as  upon  a  trial  by  jury. 
And  either  party  desiring  a  review  upon  the  evidence 
appearing  on  the  trial,  either  of  the  questions  of  fact  or 
of  law,  may,  at  any  time  within  ten  days  after  notice 
of  the  judgmeiit,  make  a  case  containing  so  much  of  the 
evidence  as  may  be  material  to  the  question  to  be  rais- 
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ed.    The  case  shall  be  settled  according  to  the  existing 
practice. 

§  224.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  the  plaintiff  may  proceed  in  the  same  manner 
as  upon  the  failure  of  the  defendant  to  answer,  as  pre- 
scribed by  S2ction  202.  If  judgment  be  for  the  defend- 
ant, upon  an  issue  of  law,  and  the  taking  of  an  account 
or  the  proof  of  any  fact  be  necessary  to  enable  the  court 
to  complete  the  judgment,  a  reference  may  be  ordered 
as  in  that  section  provided. 

CHAPTER  V. 

TRIAL  BY  REFEREES. 

Skctioh  285.  Rcfer^nee  of  all  iftuei  by  coniertt. 

226.  Compaltorj  reference. 

227.  Report  to  stand  as  decisioa  of  the  coartupm  a  trial. 

228.  Referees,  how  chosen  ont  of  the  city  of  New-York. 

229.  How  chosen  to  (he  city  of  New-York. 

§  226.  All  or  any  of  the  Issues  in  the  action,  whether 
of  fact  or  of  law,  or  both,  may  be  referred,  upon  the 
written  consent  of  the  parties. 

* 
This  will  give  the  parties  the  advantages  of  an  arbitration, 

without  any  of  its  risks,  it  being  provided  by  section  159,  that 

the  report  of  the  referees  shall  stand  as  the  decision  of  the 

court,  and  the  right  of  appeal  be  secured.     It  will  also  operate 

to  relieve  the  courts,  by  enabling  parties  to  choose  judges  of 

their  own,  whose  decisions  will  have  the  effect  of  judgments.    - 

§  226.  Where  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  mo- 
tion, direct  a  reference  in  the  following  cases : 
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1.  Where  the  trial  of  an  issue  of  fact  shall  require 
the  examination  of  a  long  accodnt  on  either  side;  in 
which  case,  the  referees  may  be  directed  to  hear  and 
decide  the  whole  issue,  or  to  report  upon  any  specific 
question  of  fact  involved  therein;  or, 

2.  Where  the  taking  of  an  account  shall  be  necessary 
for  the  information  of  the  court,  before  judgment,  or  for 
carrying  a  judgment  or  order  into  effect ;  or, 

3.  Where  a  question  of  fact,  other  than  upon  the 
pleadings,  shall  arise,  upon  motion  or  otherwise,  in  any 
stage  of  the  action. 

§  227.  The  report  of  the  referees  upon  the  whole  issue, 
shall  stand  as  the  decision  of  the  court,  in  the  same 
manner  as  if  the  action  had  been  tried  by  the  court;  and 
their  decision  upon  the  matter  referred,  may  be  except- 
ed to  and  reviewed  in  like  manner. 

§  228.  In  all  cases  of  reference,  the  parties  may  agree 
upon  a  suitable  person  or  persons,  not  exceeding  three ; 
and  on  filing  such  agreement,  the  reference  shall  be  or- 
dered accordingly.  If  the  parties  do  not  agree,  the 
court  shall  (except  in  the  city  and  county  of  New-York,) 
appoint  one  or  more  referees,  not  exceeding  three,  who 
shall  be  free  from  exception,  and  reside  in  the  county 
where  the  action  is  triable. 

§  229.  In  the  city  and  county  of  New- York,  when 
the  parties  do  not  otherwise  agree,  there  shall  be  three 
referees,  who  shall  be  Tree  from  exception  and  reside  ia 
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that  city.  They  shall  be  appointed  as  follows:  Each 
party  shall  name  one,  and  these  two  shall  name  the 
third.  If  they  fail  to  do  so  within  two  days  after  their 
own  appointment,  the  name  of  the  third  referee  shall 
be  drawn  by  the  clerk  from  the  jury  box,  in  the  manner 
to  be  directed  by  the  conrt.  on  ordering  the  reference. 
If  either  party  omit  to  name  a  referee^  his  place  shall  be 
supplied  from  the  jury  boz,  in  the  same  poianner, 

The  power  gtyen  to  Cke  oout to  of  ai^iEling  referees,  has 
already,  io  the  city  of  New- York,  given  rise  to  great  embar- 
rassment. Judicial  patronage,  by  this  means,  has  become 
greater  than  has  ever  before  been  known  among  us,  and  riiould 
not  be  allowed  to  contiiHie.  We  bav^  devised  the  best  luaRs 
we  could,  of  putting  an  end  to  it  absolutely.  If  the  efiept 
shall  be  to  induce  parties  to  agree  generally  upon  the  referee, 
as  we  hope  will  be  the  ease,  we  shall  esteem  it  aa  opportune 
proviHon. 

The  evils  of  the  appointments  by  the  judges  not  having  been 
felt,  as  we  understand,  out  of  the  city,  and  there  being  no 
complaint  on  the  subject,  known  to  us,  we  have  left  the  pro- 
visions of  the  judiciary  act  to  stand  as  they  are,  in  that  re- 
spect. 


{p.Ar.]  19 
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CHAPTER  VI. 

MANNER  OF  ENTERING  JUDGMENT. 

SscTioN  230.  Judf^ment  for  or  RgaSoBt  any  plaintiff  or  defendant. 

231.  What  relief  plaintiff  to  haye. 

232.  Damagety  what  recoverable. 

.    233.  Judgment  to  he  giren  and  entered  before  a  single  judge. 
234.  The  clerk  to  keep  a  judgment  book. 
236.  Judgment  to  be  entered  in  judgment  bo0k. 

236.  Judgment  roU^  what  to  contain. 

237.  Judgment  to  be  docketted. 

§  230.  Judgment  may  be  given,  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more 
of  several  defendants,  and  it  may  determine  the  ulti- 
mate rights  of  the  parties  on  each  side,  as  between  them- 
selves. 

The  objeet  of  this  sectioD|  is  to  -preyent  a  failure  of  justice, 
when  there  happen  tabe  too  many  or  too  few  parties  brought 
into  court.  The  questions  arisbg  on  the  nonjoinder  or  mis- 
joinder of  parties^  are  the  cause  of  much  delay,  vexation  and 
disappointment,  resulting,  not  unfrequently,  in  an  entire  failure 
of  justice.  This  section  will  prevent  them  hereafler.  It  is 
also  designed  to  save  the  necessity  of  a  second  action  between 
parties,  on  the  same  side,  where  their  liability  over  to  each 
other,  depends  on  the  result  of  the  issue  joined  with  their 
common  adversary.  As  for  instance,  if  a  recovery  be  had 
against  the  makers  and  endorsers  of  a  promissory  note,  in  one 
action,  the  latter  would  be  entitled,  in  the  same  action,  to  a 
judgment  against  the  makers,  or  to  be  subrogated  in  the  place 
of  the  plaintiff,  on  paying  his  recovery. 

§  231.  The  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  which  he  shall  have  de- 
manded in  his  complaint ;  but  in  any  other  case,  the 
court  may  grant  him  any  relief  consistent  with  the 
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case  made  by  the  complaint,  and  embraced  within  the 
issne. 

It  will  be  recollected, that  the  plaintiff  is  required  to  state,  in 
bis  complaint,  the  relief  to  which  he  supposes  himself  entitled. 
It  will  sometimes  happen,  that  he  mistakes  that  relief;  if 
be  do  so,  and  the  defendant  do  not  appear,  judgment  ought 
to  be  given  for  that  only,  which  the  plaintiff  has  demanded. 
If  both  parties  appear,  and  the  whole  controversy  be  gone  into, 
there  seems  to  be  no  reason,  why  the  plaintiff  should  not  have 
the  relief  to  which  he  is  entitled,  though  he  may  have  mista- 
ken it  in  bis  complaint 

§  232.  Whenever  damages  are  recoverable,  the  plain- 
tiflf  may  claim  and  recover,  if  he  shew  himself  entitled 
thereto,  any  rate  of  damages,  which  he  might  have 
heretofore  recovered  for  the  same  cause  of  action. 

It  now  happens,  that  the  rate  of  damages  recoverable  in  an 
action,  depends  in  part  upon  the  form  of  the  action.  The 
fprm  being  abolished,  it  should  seem  to  follow,  that  the  plain- 
tiff ought  to  be  enabled  to  recover  any  amount  which  he  might 
have  heretofore  recovered,  in  any  form  of  action  that  he  could 
have  selected.  To  prevent  uncertainty  on  this  head,  we  have 
thought  it  best  to  declare  the  rule  explicitly. 

§  233.  Judgment  upon  an  issue  of  law  or  of  fact,  or 
upon  confession  or  upon  failure  to  answer  (except  where 
the  clerk  is  authorized  to  enter  the  same  by  the  first 
subdivision  of  section  203,)  shall  in  all  cases  be  §^ven 
and  entered  before  a  single  judge. 

We  have  already  given  our  reasons,  in  note  to  section  210, 
for  the  trial  of  all  the  issues  before  a  single  judge.  The  same 
reason  applies  to  the  judgment. 

§  234.  The  clerk  shall  keep  among  the  records  of  the 
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C6Urt  a  book  Ibt  the  entry  of  jadgments,  to  be  called  the 
"  judgment  book/' 

§  235.  The  judgment  shall  be  entered  in  the  judg- 
ment book,  and  shall  specify  clearly  the  relief  granted, 
or  other  determination  of  the  action. 

$  236.  The  clerk,  immediately  after  entering  the 
judgment,  shall  attach  together  and  file  the  following 
papers,  which  shall  constitute  the  judgment  roll. 

1»  In  case  the  complaint  be  not  answered,  the  sum- 
mons and  complaint,  proof  of  service  thereof,  and  that 
no  answer  has  been  leceived,  the  report,  if  any,  and  a 
copy  of  the  judgment 

2«  In  all  other  cases,  the  summons,  pleadings,  and  a 
copy  of  the  judgment,  with  any  yerdict  ot  report,  the 
offer  of  the  defendant,  case,  exceptions,  and  all  orders 
relating  to  a  change  of  parties  or  in  any  way  involving 
the  merits,  and  necessarily  afieeting  the  judgment 

§  337.  On  filing  a  judgment  roll,  directing  in  whole 
or  in  i>art  the  payment  of  money,  it  may  be  dock- 
etted  with  the  clerk  of  the  county^  where  it  was  ren- 
dered, and  in  any  other  county  upon  filing  with  the 
clerk  thereof,  a  transct^rt  of  the  original  docket;  and 
shall  be  a  lien  on  real  property  in  the  county  firom  the 
tine  of  docketting  the  judgment  therein. 


TITLE  II. 

at  the  execattoM  of  the  f ad^oieiit  i^  Civil  Actions* 

CsArrBB    I.  Turn  ExscvTrDir. 

n.  PmocsxDiiros  8VFPi.nnorrAmT  to  tbb  v»e9n<m. 

CHAPTER  I. 

THE  EXEcunoir« 

Sbctioh  238.  Certain  jndg^meats  may  be  enforced  by  exiwadoB. 

239.  After  flve  years  to  be  inaed  only  by  leaTe  of  oowt. 

240.  Other  Jadi^ents  how  enforced. 

241.  Three  kinds  of  ezeeation;  need  not  be  tealvd. 

242.  To  what  counties  may  beiasued* 

243.  Against  the  person,  in  what  cases,  and  when, 

244.  Coiit^ts  of  execntion* 

245.  To  be  returned  in  sixty  days. 

2i&  S^istlny  laws  reUtSng  lo  exeeiitlDB%  aoatiav^d  uaUI  oaierwiM 
provided* 

A  revision  of  the  *fornis  of  execution  now  in  use,  under  the 
various  forms  of  action  and  modes  of  procedure,  is  the  neces- 
sary result  of  the  abrogation  of  those  forms,  and  the  union  of 
law  and  equity  practice  in  a  common  system. 

In  accomplishing  this,  we  have  aimed  at  retaining  every  ne- 
cessary and  useful  feature  of  final  process,  and  nothing  more. 
The  execution  is  a  direction  to  the  sheriff|  to  execute  the  judg- 
ment of  the  court,  and  should  inform  him  what  that  judgment 
is,  the  place  where  it  is  to  be  found,  the  time  from  which  it  is 
a  li«n,  the  names  of  the  parties,  and  whether  it  is  to  be  exe- 
cuted Of  the  property  or  the  per^oix  of  the  debtor. 

In  accordance,  as  we  believe,  with  the  opinion  and  wishes  of 
those  best  informed  on  the  subject,  we  dispense  with  the  delay 
of  thirty  days  after  judgment,  and  allow  the  execution  to  be  is- 
sued immediately.  By  the  existing  law,  if  an  execution  have  been 
issued  within  two  years,  another  may  be  issued  after  any  lapse  of 
time  within  twenty  years  ;  but  If  that  fermality  have  been  omit- 
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ted,  and  two  jears  suffered  to  elapse,  the  dilatory  and  expen- 
sive proceeding  by  scire  facias,  must  be  resorted  to  in  order  to  ob- 
tain execution.  We  propose  to  extend  the  time  to  five  years, 
without  regard  to  an  execution  issued  within  that  period,  and 
after  that  to  substitute  for  the  scire  facias,  the  more  simple  and 
summary  proceedings  of  a  motion. 

§  238.  Writs  of  execution  for  the  enforcement  of  judg- 
ments as  now  used,  are  modified  in  conformity  to  this 
title,  and  the  party  in  whose  favor  judgment  is  given, 
may  at  any  time  within  five  years  after  the  entry  of  judg- 
ment, proceed  to  enforce  the  same  as  prescribed  by  this 
title. 

§  239.  After  the  lapse  of  five  years  from  the  entry  of 
judgment,  an  execution  may  be  issued  only  by  leave  of 
the  court  on  motion,  with  notice  to  the  adverse  party. 
Such  leave  shall  not  be  given  unless  it  be  established  by 
the  oath  of  the  party  or  other  proof  that  the  judgment 
or  some  part  thereof  remains  unsatisfied  and  due. 

§  ?40.  Where  a  judgment  requires  the  payment  of 
money  or  the  delivery  of  real  or  personal  property,  the 
same  may  be  enforced  in  those  respects  by  execution,  as 
provided  in  this  title.  Where  it  requires  the  perfornriance 
of  any  other  act,  a  certified  copy  of  the  judgment  may  be 
served  upon  the  party  against  whom  it  is  given,  and  his 
obedience  thereto  required.  If  he  refuse,  he  may  be 
punished  by  the  court  as  for  a  contempt. 

§  241.  There  shall  be  three  kinds  of  execution;  one 
against  the  property  of  the  judgment  debtor ;  another 
against  his  person ;  and  the  third  for  the  delivery  of  the 


1»9 

possession  of  real  or  personal  property.  They  diall  be 
deemed  the  picicess  of  the.  court,  but  they  need  not  be 
sealed  nor  subscribed,  except  as  prescribed  in  section  244. 

§  242.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  where  the  judgment  is  docketted.  Where 
it  requires  the  delivery  of  real  or  personal  property,  it 
must  be  issued  to  the  sheriff  of  the  county  where  the 
property,  or  some  part  thereof  is  situated.  Executions 
may  be  issued,  at  the  same  time,  to  different  counties. 

§  243.  If  the  action  be  one  in  which  the  defendant 
might  have  been  arrested,  as  provided  in  section  154,  an 
execution  against  the  person  of  the  judgment  debtor 
may  only  be  issued  after  the  return  of  an  execution 
against  his  property,  unsatisfied  in  whole  or  in  part. 

§  244.  The  execution  must  be  directed  to  the  sheriff, 
subscribed  by  the  party  issuing  it  or  his  attorney,  and 
must  inte'ligibly  refer  to  the  judgment  j  stating  the  court, 
the  county  where  the  judgment  roll  is  filed,  the  names 
of  the  parties,  the  amount  of  the  judgment  if  it  be  for 
money,  and  the  amount  actually  due  thereon,  and  the 
time  of  docketing  in  the  county  to  which  the  execu- 
tion is  issued,  and  shall  require  the  sheriff  substantially 
as  follows : 

1.  If  it  be  against  the  property  of  the  judgment  debt- 
or, it  shall  require  the  sheriff  to  satisfy  the  judgment 
out  of  the  personal  property  of  such  debtor,  or  if  suffi- 


ciettt  clumot  1>e  fixliid,  then  out  of  the  real  property  be* 
ICMiging  to  him  on  the  day  when  the  jndgmeiit  was 
docketted  in  the  county  ; 

2.  If  it  be  against  the  person  of  the  judgment  debtor, 
it  shall  require  the  sheriff  to  arrest  such  debtor,  and 
commit  him  to  the  jail  of  the  county,  until  he  shall  pay 
the  judgment,  or  be  discharged  according  to  law ; 

3.  If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  shall  require  the  sheriff  to  deliver 
the  possession  of  the  same  (particularly  describing  it)  to 
the  party  entitled  thereto. 

§  245.  The  sheriff  shall,  in  all  cases  return  the  execu- 
tion within  sixty  days  after  its  receipt  to  the  clerk  with 
whom  the  record  of  judgment  is  filed. 

§  246.  Until  otherwise  provided  by  the  legislature,  the 
existing  provisions  of  law  relating  to  executions,  and 
their  inciden-s,  including  the  sale  and  redemption  of 
property,  the  powers  and  rights  of  officers,  their  duties 
thereon,  and  the  proceedings  to  enforce  those  duties  and 
the  liability  of  their  sureties,  shall  apply  to  the  execu- 
tions prescribed  by  this  chapter. 
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CHAPTER  11. 

,  PROCEEDINGS  SUPPLEMEKTARY  TO  THE  EXECUTION. 

SlBmoir  M7.  If  «xeootlan  h%  retanMd  wmliaiedy  an  ordar  Ibr  diteoYCcy  of  property 
allowed. 

248.  Any  debtor  may  pay  aa  ezeoation  againtt  hit  creditor. 

249.  Prder/or  examination  of  debtor. 

250.  Witnenei  may  be  examined. 

2(U.  Party  or  wUoe«  moat  be  examined  in  tbe  eoonty. 

252.  Judge  may  order  property  to  be  applied. 

253.  liay  appoint  a  receiver. 

254.  Adyeise  claims  to  property  to  be  tried  by  action. 

255.  Judge  may  order  reference. 

266.  May  allow  cofta  to  a  party  or  witaeai. 
257.  Disobedience  to  be  punished  as  contempt. 

The  proYisioDS  of  this  chapter,  are  designed  to  furnish  a  cheaper 
and  easier  method  of  discovering  the  concealed  property  of  a  judg- 
ment debtor^  and  of  applying  it,  including  outstanding  claims  ift 
his  favor,  or  things  in  action  to  the  satisfaction  of  the  judgment. 
It  18  a  substitute  for  the  existing  remedy  by  creditors  bill. 

The  great  expense  and  formality  attending  this  mode  of  enforcing 
payment  of  a  judgment,  has  been  one  of  the  worst  evils  of  our  ju- 
diciary system.  We  entertain  not  the  slightest  doubt,  that  in 
practice  this  will  be  found  much  more  easy  and  expeditious,  and 
much  less  expensive  than   the  present  system. 

The  seteral  seetions  require  no  explanation. 

§  247.  When  an  execution  against  property  of  the 
jadgment  debtor,  issued  to  the  sheriffofthe  county  where 
he  resides,  or  if  he  reside  out  of  the  state,  to  the  sherifi 
of  the  county  where  the  record  of  judgment  is  filed,  shall 
be  returned  unsatisfied  in  whole  or  in  part,  the  judgment 
creditor  may  obtain  an  order  from  a  judge  of  the  court 
or  a  county  judge  of  the  county  to  which  the  execution 
was  issued,  requiring  the  judgment  debtor  to  appear 
and  make  discovery  on  oath,  concerning  his  property, 
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before  such  judge  at  a  time  and  place  specified  in  the 
order. 

§  248.  Afler  the  issuing  of  execution  against  property^ 
any  person  indebted  to  the  judgment  debtor,  may  pay 
to  the  sheriff  the  amount  of  his  debt,  or  so  much  thereof 
as  shall  be  necessary  to  satisfy  the  execution,  and  the 
sheriff's  receipt  shall  be  a  sufficient  discharge  therefor. 

§  249.  Upon  an  affidavit,  that  any  person  has  property 
of  the  judgment  debtor,  or  is  indebted  to  him,  the  judge 
may  by  an  order  require  such  person  to  appear  at  a  spe- 
cified time  and  place,  and  be  examined,  concerning  the 
same. 

§  250.  Witnesses  may  be  required  to  appear  and  tes- 
tify concerning  any  such  matter,  in  the  same  manner 
as  upon  the  trial  of  an  issue. 

§  251.  If  the  party  or  witness  reside  in  the  county 
where  the  order  is  made,  he  shall  be  required  to  attend 
before  the  judge;  if  in  any  other  county,  before  a  refe- 
ree, as  provided  in  section  255.  In  such  case  the 
examination  shall  be  taken  by  the  referee,  and  cer- 
tified to  the  judge. 

§  252.  The  judge  may  order  any  property  of  the  judg- 
ment debtor,  in  the  hands  either  of  himself  or  of  any 
other  person,  or  due  to  the  judgment  debtor,  to  be  applied 
towards  the  satisfaction  of  the  judgment. 
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§  253.  The  judge  may  also  by  order  appoint  a  receiver 
of  the  property  of  the  judgment  debtor  in  the  same  man- 
ner, and  with  the  like  authority,  as  if  the  appointment 
were  made  by  the  court,  according  to  section  200.  The 
judge  may  also,  by  order,  forbid  a  transfer  of  the  pro- 
perty <:f  the  jodgment  debtor. 

§  254.  If  it  appear  that  a  person  so  brought  before  the 
judge,  claims  an  interest  in  the  property  of  the  judgment 
debtor,  adverse  to  him,  such  interest  shall  be  recovera- 
ble only  in  an  action  by  the  receiver ;  but  the  judge  may 
by  order,  forbid  a  transfer  of  such  interest,  till  a  suffi- 
cient opportunity  be  given  to  the  receiver  to  commence 
the  action. 

§  255.  The  judge  may,  in  his  discretion,  order  a  refer- 
ence to  a  referee  agreed  upon  or  appointed  as  prescribed 
in  sections  228  and  229,  to  report  the  evidence  or  the 
facts. 

§  256.  The  judge  may  allow  to  any  party  or  witness  so 
examined,  his  traveling  expenses,  and  a  fixed  sum  in 
addition,  not  exceeding  dollars  as  costs. 

§  257.  If  any  party  of  witness  disobey  an  order  of  the 
judge,  duly  served,  such  party  or  witness  may  be  punish- 
ed by  the  judge,  as  for  a  contempt. 


TITLE  X. 

Of  tlie  Costa  In  cItII  Actions. 

Sbction  258.  Fee  bill  abolished.    Specific  allowances  given,  termed  costs. 

259.  When  allowediof  course  to  plaintiff. 

260.  When  to  defendants 

261.  When  in  discretion  of  ooort. 

262.  Amount  allowed. 

203,  964.  Allowanoe,  in  addition,  of  a  per  eentage  on  the  recovery  or  claim. 

265.  Interest  oo  verdict  or  report  added  u  part  of  coats. 

266.  Clerk  to  insert  costs  in  judgment. 
867.  Clerk's  fees. 

268.  Referees'  fees. 

269.  Postponement  of  trial,  amount  payable  thereon. 

270.  No  costs  on  motion. 

On  this  subject  we  have  proposed  r^tdical  cbanges.  We 
propose  to  abolish  the  fee-bill  altogether,  cut  off  at  once  this  pro- 
lific source  of  complaint  and  abuses,  and  place  the  law  on  its 
proper  footing,  of  indemnity  to  the  party,  whom  an  unjust  ad- 
versary has  forced  into  litigation. 

Costs  seem,  at  present,  to  be  fixed  with  a  view  to  the  three 
following  principles  :  first,  that  the  state  should  prescribe  the 
compensation  which  a  lawyer  may  receive  for  his  services; 
second,  that  this  eorapensation  should  be  proportioned  to  the 
number  and  length  of  proceedings  in  a  cause ;  and,  third,  that 
the  whole  of  it  should  be  assessed  upon  the  losing  party.  The 
two  first  we  conceive  to  be  unsound. 

We  cannot  perceive  the  right  of  the  state,  to  interfere  belweeo 
citizens,  and  fix  the  compensation  which  one  of  them  shall  re. 
ceive  from  the  other,  for  his  skill  or  labor.  Oovemment  is  in- 
stituted for  the  preservation  of  order,  and  the  protection  of 
rights.  It  is  not  its  province,  to  make  bargains  for  the  people 
or  to  regulate  prices.     This  it  assumes  to  do,  in  respect  to  the 
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dealings  between  lawyer  and  client.  It  fixes  the  price  of  skill 
and  labor.  '  It  has  no  more  just  right  to  do  this,  than  it  has  to 
fix  the  ^rice  of  property.  It  may  prescribe  the  salary  of  the 
clergyman,  or  the  fee  of  the  physician,  with  as  mach  reason  as 
the  compensation  of  the  attorney.  .  If  it  be  saidf  that  the  attor- 
ney is  an  officer,  admitted  by  the  courts,  and  therefore,  in  a  po- 
sition different  from  the  others,  we  answer,  that  be  is  not  a 
public  officer,  chosen  to  perform  public  duties.  He  is  admitted 
to  practice  in  the  oourts,  for  private  purposes^  and  on  behalf  of 
private  persons.  He  is,  in  every  respect,  a  private  agent,  and 
the  only  rightful  supervision  that  the  state  may  have  over 
faim,  more  than  it  has  over  every  citieea,  is,  to  see  that  he  does 
not  abnse  his  license.  Freedom  of  industry,  is  one  of  the 
strongest  demands  of  the  time.  This  includes,  not  only  the 
right  of  the  chieen  to  engage,  at  will,  in  any  honest  calling, 
but  to  receive  such  reward  as  he  can  agree  for  it. 

If  the  right  to  prescribe  the  compensation  were  conceded,  it 
should  nevei  be  made  to  depend,  upon  the  number  or  length  of 
the  proceedings.  TUs  it  did  formerly,  in  all  cases,  and  al- 
though of  late  years  there  has  been  a  tendenc/  to  adopt  spe- 
cific charges,  there  are  still  many  cases,  where  the  fees  are 
graduated  by  the  length  and  number  of  the  papers.  The  system 
is  wrong,  for  two  reasons ;  one,  that  it  encourages  the  multi- 
plication of  the  processes^  and  the  other,  that  it  is  not  prl>por- 
tk>ned  to  the  real  labor  performed. 

So  loi^  as  the  compensation  is  adjusted  as  at  present,  ac- 
oording  to  a  minute  table  of  fees,  no  matter  how  nicely  the 
table  may  be  prepared,  there  will  yet  remain  opportunities  for 
unnecessary  papers,  and  unnecessary  motions.  No  device 
wloch  the  wit  of  man  ever  conceived,  can  shut  the  door  upon 
such  opportunities.  And  although  the  number  of  those  who 
abuse  them  is  not  great,  yet  if  cannot  be  denied,  that  there  are 
unworthy  persons  who  do  so.  To  get  rid  of  such  persons,  is 
the  wish  of  the  profession,  no  less  than  of  tl^e  public ;  and 
thai  cannot  be  done,  without  the  abolition  of  the  system  alto- 
€ether. 
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The  real  labor  bestowed  upon  a  lawsuit,  is  proportioned, 
not  so  much  to  the  unmber  or^  length  of  proceedings  in  the 
courts,  as  to  the  difficulty  of  the  questions  of  law  or  fact 
One  case  requires  little  thought;  and  almost  takes  care  of  itself; 
another  requires  a  vast  amount  of  study,  careful  preparation, 
and  great  learning.  These  cannot  be  measured  by  any  table 
of  fees.  A  just  rate  of  compeneation  depends  on  the  service 
performed,  the  manner  in  which  it  is  performed,  and  the  situa- 
tion of  the  parties.  One  performs  the  service  well,  another 
does  it  ill  :  they  should  not  both  have  the  same  compensation. 
Then  the  residence  of  the  parties  is  an  element  in  the  com- 
pensation. A  fair  compensation,  in  a  county,  where  the  means 
of  sttbsistance  are  cheap,  would  be  wholly  inadequate  in  a 
county  where  they  are.  dear.  In  some  counties,  a  lawyer 
gives  fifty  dollars  Tor  the  rent  of  his  office,  and  fiv«  hundred 
for  his  personal  expenses.  In  others,  his  rent  and  his  personal 
expenses  are  quadrupled.  There  is  no  justice  in  providing  that 
he  shall  receive  the  same  compensation  in  both  places. 

The  only  just  rule  on  the  subject,  in  respect  to  the  lawyer, 
is  the  samC)  as  in  respect  to  every  other  professional  person;  that 
is,  to  enforce  the  contracts  made  by  him.  Let  him  make  his 
engagement  with  his  client,  as  they  can  agree  between  them- 
selves, or  if  there  be  no  express  agreement,  let  the  rate  of 
compensation  be  determined  by  the  usage  in  such  cases.  No 
other  rule  is  consonant  either  with  justice,  or  the  prevailing 
spirit  of  this  $ige. 

The  losing  party,  ought  however,  ^s  a  general  rule,  to  pay 
the  expense  of  the  litigation.  He  has  caused  a  loss  to  his 
adversary  unjustly,  and  should  indemnify  him  for  it.  The 
debtor  who  refuses  to  pay,  ought  to  make  the  creditor  whole. 

To  satisfy  these  different  principles,  it  is  necessary,  while 
the  relations  between  the  client  and  the  lawyer  are  left  free 
so  that  they  may  make  whi^tever  contract  they  please,  'that 
there  shall  be  provided  some  mode  of  indemnifying  the  suc- 
cessful party  for  his  expenses  in  the  suit.  Then  how  shall  the 
amount  of  indemnity  be  regulated}    It  cannot  be  adjusted  with 
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precision^  from  the  nature  of  the  case,  but  we  can  get  an  ap- 
proximation to  it.  There  are  two  modes;  one  by  letting  the 
court  or  the  jury  fix  it,  in  each  particular  case,  according  to  its 
circumstances;  the  other  by  giving  certain  allowances,  gradu* 
ated  in  part  by  the  necessary  labor  performed,  and  in  part  by 
the  amount  in  controversy.  The  latter  strikes  us  as  preferable, 
because  it  leaves  nothing  to  aibitrary  discretion. 

We  shall  thus  provide  an  indemnity  approaching,  in  a  de- 
gree, the  amouut  which  the  client  will  have  to  pay  to  his  at- 
torney and  counsel.  Their  compensation  will  depend  general- 
ly upon  the  difficulty  of  the  case,  and  the  amount  at  risk.  A 
commisnon  upon  the  amount  will  cover  the  last,  and  the  spe- 
cific charges  will,  in  a  considerable  dec^ree,  cover  the  first. 
We  have  not  designated  the  sums  to  be  inserted  in  the  act, 
preferring  that  it  should  be  done  by  the  legislature.  They 
will  readily  perceive,  that  the  amount  concerns  the  client  only, 
and  not  the  lawyer,  for  the  compensation  of  the  latter  will  be 
entirely  independent  of  it. 

m 

These  provisions,  we  believe,  will  put  the  law  of  costs  on 
its  true  foundation,  leaving  the  lawyer  and  the  client  to  agree 
upon  the  compensation,  between  themselves,  according  to  their 
views  of  the  necessity  and  value  of  the  service,  and  giving  to 
the  prevailing  and  the  innocent  party,  an  indemnity  as  nearly 
exact  as  it  can  be  made,  depending,  not  on  the  number  of  the 
motions,  or  the  length  of  the  papers,  but  on  the  risk  and  the 
labor.  The  reward  of  the  lawyer  will  then  depend,  as  it  ought, 
on  the  responsibility  he  assumes,  the  skill  he  can  employ,  and 
the  time  he  gives  to  his  client. 

It  is  far  from  our  intention  to  say,  that  the  indemnity 
thus  provided,  will  prove,  in  all  cases,  adequate.  It  will 
sometimes  be  less  than  the  amount  paid  by  the  client,  some- 
times it  may  be  more.  It  will  certainly  be  an  approximation 
to  it,  much  greater  than  our  present  system  of  costs,  while  it 
does  not  violate  the  first  principles  of  political  economy,  and, 
will  put  away  forever  from  the  profession,  the  temptation  and 
the  scandal  of  the  present  system. 
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§  258.  All  statutes,  establishing  or  regulating  the 
costs  or  fees  of  attorneys  or  counsel  in  civil  actions,  and 
all  existing  rules  and  provisions  of  law,  restricting  or 
controlling^  the  right  of,  a  party  to  agree  with  an  attor- 
ney or  counsel,  for  his  compensation,  are  repealed ;  and 
hereafter  the  measure  of  such  compensation  shall  be 
left  to  the  agi^e^ment,  express  or  implied,  of  the  parties. 
But  there  may  be  allowed  to  the  prevailing  party,  upon 
the  judgmtent,  certain  sums  by  way  of  indemnity,  for 
his  expenses  in  the  action ;  which  allowances  are,  in 
this  act  termed  costs. 

§  259.  Costs  shall  be  allowed  of  course  to  the  plain- 
tiff upon  a  recovery,  in  the  following  eases : 

1.  In  an  action  for  the  recovery  of  real  property,  or 
when  a  claim  of  title  to  real  property  arises  on  the  plead- 
ings, or  is  certified  by  the  court  to  have  come  in  ques- 
tion at  the  trial. 

2.  In  an  action  to  recover  the  possession  of  personal 
property. 

3.  In  the  actions,  of  which  according  to  section  47,  a 
court  of  a  justice  of  the  peace  has  no  jurisdiction. 

4.  In  an  action  for  the  recovery  of  money,  where  the 
plaintiff  shall  recover  fifty  dollars  or  more. 

§  260.  Costs  shall  be  allowed  of  course  to  the  defen- 
dant, in  the  actions  mentioned  in  the  last  section,  unless 
the  plaintiff  be  entitled  to  costs  therein. 

§  261.  In  other  actions,  costs  may  he  allowed  or  not 
in  the  discretion  of  the  court. 
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§  262.  When  allowed,  the  costs  shall  be  as  follows : 

1.  To  the  plamtiff, 

For  all  the  proceedings  before  answer,  including 
judgment  upon  confession,  or  failure  to  answer, 
dollars. 

For  all  the  subsequent  proceedings,  to  the  first  day 
of  the  court,  at  which  the  cause  is  placed  on  the  calen- 
dar for  trial,  or  to  the  commencement  of  a  trial  by  re- 
ferees, dollars. 

2.  To  the  defendant,  for  all  the  proceedings  on  his 
part,  to  the  first  day  of  the  court,  at  which  the  cause  b 
placed  on  the  calendar  for  trial,  or  to  the  commence- 
ment of  a  trial  by  referees,  dollars. 

3.  For  the  trial  of  the  issues  of  law, 
To  the  plaintiff,  dollars. 
To  the  defendant,                      dollars. 

4.  For  the  trial  of  the[^issues  of  fact,  '( 
To  the  plaintiff,                         dollars. 

To  the  defendant,  dollars. 

6.  To  either  party  on  appeal,  excepting  to  the  court  of 
appeals. 

Before  argument,  dollars. 

After  argument,  dollars. 

6.  To  eithir  party,  on  appeal  to  the  court  of  appeals. 
Before  argument,  dollars. 

After  argument,  dollars. 

7.  To  either  party  for  every  circuit  or  term,  at  which 
tho  cause  is  necessarily  on  the  calendar,  and  not  reached 

[p.  &  p.]  14 
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or  postponed,  excluding  that  at  which  it  is  tried  or  heard^ 
dollars. 

§  263.  In  addition  to  these  allowances,  if  the  action 
be  for  the  recovery  of  money,  or  of  real  or  personal  pro- 
perty, and  a  trial  have  been  had,  the  court  may  allow 
at  the  rate  of  per  cent  on  the  recovery  or  claim,  as  in 
the  next  section  prescribed,  for  any  amount  not  exceed- 
ing five  hundred  dollars ;  and  per  cent,  for  any- 
additional  amount. 

§  261.  These  rates  shall  be  estimated  as  follows : 

1.  If  the  plaintiff  recover  judgment,  it  shall  be  upon 
the  amount  of  money,  or  the  value  of  the  property,  re- 
covered.   • 

2.  If  the  defendant  recover  judgment,  it  shall  be  upon 
the  amount  of  money,  or  the  value  of  the  property, 
claimed  by  the  plaintiff. 

Where  the  action  is  for  real  or  personal  property,  the 
value  thereof  must  be  determined  by  the  jury,  court  or 
referees,  by  whom  the  action  is  tried. 

§  265.  When  the  judgment  is  for  the  recovery  of  mo- 
ney, interest  from  the  time  of  the  verdict  or  report,  until 
judgment  be  finally  entered,  shall  be  computed  by  the 
clerk,  and  added  to  the  costs  of  the  party  entitled  thereto. 

By  the  act  of  1844,  chapter  3S4,  interest  is  allowed  on  atl 
judgments,  and  after  verdict  or  report}  and  before  final  judg- 
ment, are  to  be  taxed  as  costs. 
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§  266.  The  clerk  shall  insert  in  the  entry  of  judgment 
im  the  application  of  the  prevailing  party,  upon  two 
days'  notice  to  the  other,  the  sum  of  the  charges  fbi 
costs,  as  ahove  provided,  and  the  necessary  disburse- 
ments, allowed  by  law,  including  the  compensation  of 

referees,  and  the  expense  of  printing  the  papers  upon 
any  appeal  The  disbursements  shall  be  stated  in  de- 
tail, and  verified  by  affidavit,  which  shall  be  filed. 

§  267.  The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on, 
dollars. 

On  entering  judgment,  dollars. 

He  shall  receive  no  other  fee,  lor  any  service  whatever 
in  a  civil  action,  except  for  copies  of  papers,  at  the  rate 
of  five  cents  for  every  hundred  words. 

In  addition  to  the  above  charges,  the  clerk  of  the 
superior  court  of  the  city  of  New- York,  and  the  clerk  cf 
the  court  of  common  pleas  for  the  city  and  county  of 
New- York,  shall  receive,  for  the  use  of  the  city  of  New- 
York,  dollars  for  the  entry  of  every  judgment, 
in  place  of  the  fees  now  charged  for  services  of  the 
judges  of  those  courts,  at  chambers.     And  hereafter  no 
fee  shall  be  paid  for  any  service  of  a  judge  of  either  of 
those  courts. 

§  268.  The  fees  of  referees  shall  be  three  dollars  to 
each,  for  every  day  spent  in  the  business  of  the  refer- 
ence ;  but  the  parties  may  agree  in  writing  upon  any 
other  rate  of  compensation. 
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§  269.  When  an  application  shall  be  made  to  a  court 
or  referees,  to  postpone  a  trial,  the  payment  to  the  ad- 
verse party  of  a  sum  not  exceeding  dollars, 
besides  the  fees  of  witnesses,  may  be  imposed,  as  the 
condition  of  granting  the  postponement. 

§  270.  No  costs  shall  be  allowed  on  a  motion. 


TITLE  XI. 

Of  aw^»l«  KB  civil  acUons. 

CBA?T£11  I.  APPEAIJ  IN  OENEAAL. 

II.  APPEALS  TO  THE  COURT  OF  APPEALS. 

III.  APPEALS  TO  THE  SUPREME  COURT,  FROM  AN  INFERIOR  COURT* 
ly.  APPEALS  IN    THE   SUPREME    COURT,    AND  THE   SUPERIOE  COUBT  ANB 
COURT    OF    COMMON   PLEAS  OF  THE  CITT  OF  New-ToRX,    FROM  A 
SINGLE  JUDGE,  TO  THE  GENERAL  TERM. 
V.  APPEALS  TO  THE  SUPERIOR  COURT  OF  THE  CITT  OF  NBW-ToRX,  OR  TO 
A   COUNTY   COURT,  FROM  AN  INFERIOR   COURT. 


CHAPTER   I. 

APPEALS   IN   GENERAL. 

Section  S71.  Writs  of  error  abolished. 

272.  Orders  made  out  of  conrf,  how  reWeweil. 

273.  Any  party  aggriered  may  appeal. 

274.  Parties  how  designated  on  appeal. 

275.  Appeals  made  by  serving  and  filing  notice  with  cleric. 

276.  Clerk  to  transmit  papers  to  appellate  court. 

277.  Intermediate  orders  affecling  the  judgment,  may  be  rerieweil 

on  the  appeal. 

278.  What  judgment  may  be  given. 

279.  Certain  appeals  to  be  within  two  years. 

280.  Other  appeals  within  ten  days. 

281.  Appellant  to  furnish  papers  to  the  court. 

While  the  court  of  chancery  had  a  separate  existence^  the 
review  of  its  decision  by  the  court  of  last  resort,  was  accom- 
plished by  means  of  a  proctding,  styled  an  appeal,  and  that 
of  the  supreme  court,  was  reviewed  by  the  same  court,  upon 
a  proceeding,  styled  a  writ  of  error.  Under  the  new  con- 
stitution, the  court  of  appeals  succeeds  to  the  court  for  the  cor- 
rection of  errors,  and  the  present  supreme  court  inherits  the  ju- 
risdiction of  the  old  chancery  and  supreme  court.    By  the  ju- 
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diciary  act  of  1847,  for  the  organization. of  the  new  judiciary, 
the  double  system  of  review,  by  appeal  and  writ  of  error,  was 
continued  and  made  applicable  to  the  new  courts.  The  cir- 
cumstances of  the  case,  however,  warrant  us  in  believing,  that 
it  was  adopted  as  a  temporary  measure,  until  time  could  be  ta- 
ken for  a  thorough  revision  of  the  whole  system  of  appeals. 
That  duty  we  have  endeavored  to  perform  in  this  title,  in  con- 
nection with  the  provisions  continued  in  the  first  part,  relating 
to  the  courts  and  their  jurisdtiction.  We  have  substituted  a 
uniform  system  of  appeals,  in  all  actions,  varying  only  according 
to  the  jurisdiction  of  the  courts  and  their  peculiar  organization. 
The  security  required  on  appeal  has  been  adapted  to  the  na- 
ture of  the  judgment  appealed  from,  in  analogy  to  that  hereto- 
fore provided  in  the  court  of  chancery. 

« 

§  271.  Writs  of  error  and  appeals  in  civil  actions,  blb 

they  have  heretofore  existed,  are  abolished,  and  the  only 

mode  of  reviewing  a  judgment,  or  order,  in  a  civil  action, 

shall  be  that  prescribed  by  this  title. 

§  272.  An  order,  made  out  of  court,  without  notice  to 
the  [^adverse  party,  may  be  vacated  or  modified,  without 
notice,  by  the  judge,  who  made  it,  or  may  be  vacated  or 
modified  on  notice,  in  the  manner  in  which  other  mo- 
tions are  made. 

§  273.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title. 

§  274.  The  party  appealing,  shall  be  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent.  But 
the  title  of  the  action  shall  not  be  changed,  in  conse- 
quence of  the  appeal. 
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§  275.  An  appeal  must  be  made  by  the  service  of  a 
notice  in  writing,  on  the  adverse  party,  and  on  the 
clerk,  with  whom  the  judgment  order  appealed  from  is 
entered,  stating  the  appeal  from  the  same  or  some  spe- 
cified part  thereof. 

§  276.  Upon  the  appeal,  allowed  by  the  second  and 
third  chapters  of  this  title,  being  perfected,  the  clerk 
with  whom  the  notice  of  appeal  is  filed,  shall,  at  the  ex- 
pense of  the  appellant,  forthwith  transmit  to  the  appel- 
late court  a  certified  copy  of  the  notice  of  appeal  and 
of  th^  judgment  roll. 

(  277.  Upon  an  appeal  from  a  judgment,  the  court  may 
review  any  intermediate  order,  involving  the  merits,  and 
necessarily  affecting  the  judgment. 

§  278.  Upon  an  appeal  from  a  judgment  or  order,  the 
appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned  in 
the  notice  of  appeal,  and  may,  if  necessary  or  proper, 
order  a  new  trial. 

§  279.  The  appeal  allowed  by  the  second  and  third 
chapters  of  this  title,  must  be  taken  within  two  years 
ader  the  judgment. 

§  280.  The  appeal  allowed  by  the  fourth  chapter  of  this 
title,  must  be  taken,  within  ten  days,  after  written  notice 
of  the  judgment  or  order  shall  have  been  given  to  the 
party  appealing. 
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§  281.  The  appellant  shall  Airnisli  the  court  with 
copies  of  the  notice  of  appeal  and  order  or  judgment  roll. 
If  he  fail  to  do  so,  the  appeal  shall  be  dismissed,  unless 
the  court  shall  otherwise  order. 

CHAPTER  II. 

APPEALS  TO  THE  COURT  OF  APPEALS. 

Section  S82.  Appeal  in  what  cases  taken. 

283.  Security  must  be  given  to  pay  costs  and  ilAUages. 

284.  If  judgment  for  money,  security  to  slay  execution. 

285.  If  to  deliver  documents^  they  must  be  deposited. 

286.  If  to  execute  conyeyance^  it  must  be  deposited.  * 

287.  If  to  deliver  property,  security  for,  also  on  mortgage  sale, 

288.  Security  given,  proceedings  stayed. 

289.  Undertakings  in  one  instrument  or  several. 

290.  Security  to  be  approved^  and  to  justify. 

291.  Perishable  property  may  be  sold. 

292.  Undertaking  be  flled. 

§  282.  An  appeal  may  be  taken  to  the  court  of  appeals, 
in  the  cases  mentioned  in  section  11. 

§  283.  To  render  an  appeal  effectual  for  any  purpose, 
a  written  imdertaking  must  be  executed,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect,  that 
the  appellant  will  pay  all  costs  and  damages,  which  may 
be  awarded  against  him  on  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars  ;  or  that  sum  must  be  deposited 
with  the  clerk,  with  whom  the  judgment  or  order  was  en- 
tered, to  abide  the  event  of  the  appeal. 

This  section  and  those  following  relating  to  securities  on  ap- 
peals, are  taken  substantially  from  the  Revised  Statutes,  with 
such  modifications,  however,  both  in  language  and  effect,  as  to 
make  them  conformable  to  our  general  plan.     2.  R.  P.  606-8. 
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§  284.  If  the  appeal  be  from  a  judgment  directing  the 
payment  of  money,  it  shall  not  stay  the  execution  of  the 
judgment,  unless  a  written  undertaking  be  executed  on 
the  part  of  the  appellant,  by  at  least  two  sureties,  to  the 
effect,  that  if  the  judgment  appealed  from,  or  any  part 
thereof,  be  affirmed,  the  appellant  will  pay  the  amount 
directed  to  be  paid  by  tlie  judgment,  or  the  part  of  such 
amount  as  to  which  the  judgment  shall  be  affirmed,  if  it 
be  affirmed  only  in  part,  and  all  damages  which  shall  be 
awarded  against  the  appellant,  upon  the  appeal. 

§  285.  If  the  judgment  appealed  from,  direct  the  as- 
signment or  delivery  of  documents,  or  personal  pro- 
perty, the  execution  of  the  judgment  shall  not  be  stayed 
by  appeal,  unless  the  things  required  to  be  assigned  or 
delivered,  be  brought  into  court,  or  placed  in  the  custo- 
dy of  such  officer  or  receiver  as  the  court  shall  appoint, 
or  unless  an  undertaking  be  entered  into,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  and  in  such  amount 
as  the  court  shall  direct,  to  the  effect  that  the  appellant 
will  obey  the  order  of  the  appellate  court,  upon  the 
appeal. 

§  286.  If  the  judgment  appealed  from,  direct  the  exe- 
cution of  a  conveyance  or  other  instrument,  the  exe- 
cution of  the  judgment  shall  not  be  stayed  by  the  appeal, 
until  the  instrument  shall  have  been  executed  and  depo- 
sited with  the  clerk  with  whom  the  judgment  is  entered, 
to  abide  the  judgment  of  the  appellate  court. 
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§  287.  If  the  juc^ent  appealed  from,  direct  the  sale 
or  delivery  of  possession  of  real  property,  the  execution 
of  the  same  shall  not  be  stayed,  unless  a  written  under- 
taking be  executed  on  the  part  of  the  appellant,  with  two 
sureties,  to  the  effect  that  during  the  possession  of  such 
property  by  the  appellant,  he  will  not  commit,  or  suffer 
to  be  committed,  any  waste  thereon,  and  that  if  the  judg- 
ment be  affirmed,  ho  will  pay  the  value  of  the  use  and 
occupation  of  the  property,  from  the  time  of  the  appeal 
until  the  delivery  of  possession  thereof,  pursuant  to  the 
judgment,  not  exceeding  a  sum  to  be  fixed  by  a  judge 
of  the  court  by  which  judgment  was  rendered,  and  which 
shall  be  specified  in  the  undertaking.  When  the  judg- 
ment is  for  the  sale  of  mortgaged  premises,  and  the  pay- 
ment of  a  deficiency  arising  upon  the  sale,  the  under- 
taking shall  also  provide  for  the  payment  of  such  defi- 
ciency. 

§  288.  Whenever  an  appeal  shall  bo  perfected,  as 
provided  by  sections  284,  285,  286  and  287,  it  shall  stay 
all  further  proceedings  in  the  court  below,  upon  the  judg- 
ment appealed  from,  or  upon  the  matter  embraced  there- 
in J  but  the  court  below  may  proceed,  upon  any  other 
matter  included  in  the  action,  and  not  affected  by  the 
judgment  appealed  from. 

§  289.  The  undertakings  prescribed  by  sections  283, 
284,  285,  and  287,  may  be  in  one  instrument  or  several, 
at  the  option  of  the  appellant 
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§  290.  An  undertaking  upon  an  appeal  shall  be  of  no 
effect,  unless  it  be  approved  in  the  first  instance  by  a 
judge  of  the  court  below.  The  respondent  may,  how- 
ever, except  to  the  sufficiency  of  the  sureties,  within  ten 
days  after  notice  of  the  appeal ;  and  unless  they  or  other 
sureties  justify,  before  a  judge  of  the  court  below  or  a 
county  judge,  as  prescribed  by  sections  170  and  171, 
within  ten  days  thereafter,  the  appeal  shall  be  regarded 
as  if  no  undertaking  had  been  given.  The  justification 
shall  be  upon  a  notice  of  not  less  than  five  days. 

§  291.  In  the  cases  not  provided  for  in  sections  284, 
285,  286,  287  and  288,  the  perfecting  of  an  appeal,  by 
giving  the  undertaking  mentioned  in  section  283,  shall 
stay  proceedings  in  the  court  below,  upon  the  judgment 
appealed  from,  except,  that  where  it  directs  the  sale  of 
perishable  property,  the  court  below  may  order  the  pro- 
perty to  be  sold,  and  the  proceeds  thereof  to  be  deposit- 
ed or  invested,  to  abide  the  judgment  of  the  appellate 
court. 

§  292.  The  undertaking  must  be  filed  with  the  clerk, 
with  whom  the  judgment  or  order  appealed  from  was 
entered. 
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CHAPTER  III. 

APPEALS  TO  THE  SUPREME  COURT  FROM  AN  INFERIOR  COURT. 

Section  293.  Appeal,  in  what  easet. 

294.  Seeiirity  to  be  given  M  on  appeal  to  courts  of  appeals. 

295.  Where  heard. 

296.  Paper*,  by  whom  ramithed. 

§  293.  An  appeal  may  be  taken  to  the  supreme  cornet, 
from  the  judgment  rendered  by  a  county  court,  or  by  the 
mayors'  court  of  either  of  the  cities  of  Albany,  Hudson, 
Troy  and  Rochester,  or  by  the  recorders'  court  of  either 
of  the  cities  of  Buffalo  and  Utica. 

§  294.  Security  must  be  given  upon  such  appeal,  in 
the  same  manner,  and  to  the  same  extent,  as  upon  an 
appeal  to  the  court  of  appeals. 

§  295.  Appeals  in  the  supreme  court  shall  be  heard  at 
a  general  term,  either  in  the  district  embracing  the 
county  where  the  judgment  or  order  appealed  from  was 
entered,  or  in  a  county  adjoining  that  county,  except  that 
where  the  judgment  or  order  was  entered  in  the  city  and 
county  of  New- York,  the  appeal  shall  be  heard  in  the  first 
district. 

By  the  existing  law,  an  appeal  can  only  be  heard  in  the 
county  where  the  venue  is  laid,  or  in  an  adjoining  county.  The 
same  act  requires  a  general  term  of  the  supreme  court  to  be 
held  in  every  county,  or  an  adjoining  county,  every  year. 

These  provisions  are  inapplicable  to  the  organization  of  the 
courts,  and  the  times  and  places  of  holding  them,  as  proposed 
by  us  in  the  first  part  of  this  work.  The  times  when  and  coun- 
ties in  which  the  general  terms  are  to  be  held  in  each  district 
arc  by  our  plan  to  be  appointed  by  the  Governor. 
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It  is  not-less  important  to  the  parties  in  litigation  and  the 
public,  that  justice  should  be  administered  speedily  than  to  have 
it  ^^  brought  home  to  every  man's  door."  Parties  would  often 
choose  to  go  a  little  further  for  it^  or  at  least  have  their  counsel 
go,  when  there  is  only  a  question  of  law  to  be  settled  on  ap- 
peal, than  to  wait  too  long  to  have  justice  come  to  the  door. 
We  therefore  propose  to  allow  appeals  to  be  heard  anywhere 
in  the  district,  or  in  a  county  adjoining  that  in  which  the  cause 
was  tried,  though  in  another  district. 

§  296.  When  the  appeal  is  heard  in  a  county  other 
than  that  where  the  judgment  roll  is  filed,  the  judgment 
upon  the  appeal  shall  be  certified  to  the  clerk  with  whom 
the  roll  is  filed,  to  be  there  entered  and  docketed. 

CHAPTER  IV. 

APPEALS  IX  THE  SUPREME  COURT,  AND  THE  SUPERIOR 
COITRT  AND  COURT  OF  COMMON  PLEAS  OF  THE  CITY  OF 
NEW-TORK,  FROM  A  SINGLE  JUDGE,  TO  THE  GENERAL 
TERM. 

Section  297.  Appeals  allowed  from  ciroaiU  and  tpeeiai  terms  to  same  court  in  ipea- 
eral  term ;  where  heanl,  and  sectiril j  reqaired. 

298.  Decision  on  &cts  at  general  term  final. 

299.  Orders  in  certain  cases  may  b    appealed  from. 

300.  Orders  at  chambers  to  be  enCe  ed  before  appeal. 

§  297.  In  the  supreme  court,  the  superior  court  of  the 
city  of  New- York,  and  the  coui  t  of  common  pleas  for 
the  city  and  county  of  New-York,  an  appeal,  upon  either 
the  law  or  the  fact,  may  be  taken  lo  the  general  term, 
from  a  judgment  given  by  a  single  judge  of  the  same 
court.  Security  must  be  given  upon  such  appeal,  in  the 
same  mannor  as  upon  an  appeal  to  the  court  of  appeals. 
In  the  supreme  court,  the  appeal  shall  be  heard  in  the 
same  manner  as  if  it  were  an  appeal  from  an  inferior 
court. 
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$  208.  Upon  such  appeal,  the  decision  upon  the  facts 
shall  be  final. 

§  299.  An  appeal  may  in  like  manner,  and  within  the 
same  time,  be  taken  from  an  order  made  by  a  single 
jadge  of  the  same  court,  and  may  be  thereupon  review- 
ed, in  the  following  cases : 

1.  When  the  order  grants  or  refuses  a  provisional  re- 
medy. 

2.  When  it  involves  the  merit  of  the  action,  or  some 
part  thereof 

But  no  appeal,  under  this  section,  shall  be  taken,  un- 
less a  judge  of  the  supreme  court  certify  that^in  his 
opinion,  it  is  proper,  that  the  question  arising  on  the  ap- 
peal should  be  decided  before  the  judgment. 

§  300.  The  last  section  shall  include  an  order  made 
out  of  court  upon  notice;  but  in  such  case,  the  order 
must  be  first  entered  with  the  clerk.  And  for]|^the  pur- 
pose of  an  appeal,  any  party,  aficcted  by  such  order,  may 
require  it  to  be  entered  with  the  clerk,  and  it  shall  be 
entered  accordingly. 
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CHAPTER  V. 

APPKia  TO  THE  8t7P£RIOR  COURT  OF  THE  dTY   OF   NeW-YoRK, 
OR  TO  A  COUNTY  COURT,   FROM   AN  INFERIOR   COURT. 

SbctiokSOI.  Existing  laws  for  review  of  judgments  repealed,  and  tbii^ohap- 
ter  lubstituted. 

302.  Judgments  to  be  reviewed  by  soperior  oourt,  and  by  ooonty 

COttXtS. 

303.  Appellant  to  make  affidavit. 

304.  Copy  affidavit  and  notice  of  appeal  to  be  served. 

305.  Becuri  y  to  stay  execution. 

306.  To  be  approved  by  ju^tge  or  court  below. 

307.  Order  to  stay>  and  si»curity  how  served. 

308.  In  case  of  death  of  justice,  to  be  filed. 

309.  Counter  affidavits  allowed. 

3i0.  Appeal  may  be  heard  on  affidavits 

311.  Retora  when  and  how  made,  and  compelled. 

312.  In  case  justice  be  out  of  office. 

3 J 3.  Amended  return  may  be  required. 

3i4.  If  justice  be  dead  witnesses  to  be  examined. 

316.  Hearing,  npon  return. 

316.  Copies  of  papers  not  required  on  hearing. 

317.  Judgment  how  given. 

318.  Judgment  roll. 

319.  If  new  trial  ordered,  reason  to  be  given. 

320.  New  trial  where  had. 

321.  Costs  to  whom  awarded. 

322.  Restitution  may  be  ordered. 
[323.  Costs  set  off  in  certain  cMes. 
324.nVhat  costs  allowed. 

By  the  terms  of  the  constitulionj  jurisdiction  is  expressly 
given  to  the  county  courts  in  cases  arising  in  justices'  courts. 
The  existing  system  of  appeals  from  justices'  judgments,  when 
over  twenty-five  dollars,  and  of  certiorari  when  under  that 
amount,  is  very  defective  as  a  system  of  review,  and  very 
expensive  in  practice.  The  amount  of  recovery  is  by  no 
means  a  criterion  of  the  amount  involved  in  the  controversy, 
or  of  the  importance  of  the  error  complained  of;  as  great 
injustice  may  arise  by  the  failure  to  obtain  a  judgment  over 
twenty-five  dollars,  in  a  good  cause  of  action,  for  a  large 
sum,  as  in  a  recovery  for  that  amount,  when  a  leas 
sum  was  due.  Nor  does  there  appear  to  be  any  well 
founded  reason  for  affording  a  new  trial,  as  the  remedy  in  ona 
case,  and  a  mere  hearing  on  questions  of  law  only  in  the 
other. 
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When  the  judgment  is  for  an  amount  over  twenty-dire 
dollars,  a  new  trial  is  now  granted  on  an  application 
by  one  party  without  notice  to  the  other;  and  the  trial 
must  have  been  conducted  with  uncommon  ability,  if 
there  can  be  no  ground  found  by  a  skilful  practitioner,  on 
which  to  obtain  an  allowance  of  an  appeal.  Indeed  the 
instances  of  refusing  an  appeal  are  very  rare,  and  it  has  be- 
come almost  a  matter  of  course  to  grant  it  on  the  represen- 
tation of  the  attorney.  An  allowance  of  an  appeal  is  equiva- 
lent to  an  order  for  a  new  trial  in  the  county  court;  a  trial 
which,  in  the  majority  of  cases,  costs  twice  as  much  as  the 
amount  in  controversy. 

When  parties  have  once  submitted  their  diflferences  to  the 
decision  of  a  court,  a  new  trial  ought  never  to  be  granted,  un- 
less it  be  made  to  appear  that  some  material  error  by  the  court 
has  occurred,  by  which  the  substantial  rights  of  the  party  have 
been  prejudiced;  and  before  it  is  allowed,  or  the  matter  is  con- 
sidered, a  notice  to  the  opposite  party,  and  an  opportunity  for 
a  full  and  fair  hearing  on  both  sides,  should  be  afforded.  The 
system  devised  and  recommended  for  adoption  is  based  on 
on  this  principle. 

It  is  proposed  to  abolish  both  the  certiorari  and  appeal,  in 
the  form  in  which  they  now  exist,  and  to  substitute  in  all  cases 
an  appea!  by  an  application  to  the  appellate  court  for  a  new 
trial  or  reversal,  founded  on  an  affidavit,  setting  forth  the 
grocnds  of  the  appeal.  A  copy  of  this  affidavit  is  to  be  served 
on  the  adverse  party,  with  notice  of  the  application.  On 
hearing  both  sides,  if  there  is  no  discrepancy  in  the  affidavits 
as  to  the  matters  complained  of,  the  court  orders  a  new  trial, 
or  reverses  or  affirms  the  judgment  on  the  first  hearing,  as  the 
case  may  require.  In  case  of  disagreement  in  the  affidavits 
as  to  the  material  facts,  it  orders  a  retvrn.  The  order  and 
affidavits  on  both  sides  are  sent  to  the  court  below,  which 
makes  a  return;  and  on  that,  the  matter  is  finally  heard  and  de- 
termined, c  . 

This  is  a  summary  outline  of  the  system,  which  is  made  ap- 
plicable to  all  the  inferior  courts;  and  it  is  confidently  believed 
that  it  will  afford  a  cheap,  summary,  and  yet  safe  method  of 
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reriewing  judgments  in  justices'  coutfs^  and  other  inferior  tri- 
bunals. 

§  301.  All  statutes,  now  in  force,  providing  for  the  re- 
view of  judgments  in  civil  cases,  rendered  by  courts  of 
justices  of  the  peace^  by  the  marine  court  of  the  city  of 
New- York,  by  the  assistant  justices'  courts  in  the  city 
of  New-York,  by  the  municipal  court  of  the  city  of 
Brooklyn,  and  by  the  justices'  courts  of  the  cities  qf 
Albany,  Troy  and  Hudson,  and  regulating  the  practice 
in  relation  to  such  review,  are  repealed ;  and  hereafterp 
the  only  mode  of  reviewing  such  judgments  shall  be  mi 
appeal,  as  prescribed  by  this  chapter. 

§  202.  When  the  judgment  shall  have  been  rendered 
by  the  marine  court  of  the  city  of  New- York,  or  by  an 
assistant  justice's  court  in  that  city,  the  appeal  shall  be 
to  the  superior  court  of  the  city  of  New- York ;  and  when 
rendered  by  any  of  the  other  courts  enumerated  in  the 
last  section,  to  the  county  court  of  the  county  where  the 
judgmeut  was  rendered. 

§  303.  The  appellant  shall,  within  twenty  days  after 
the  judgment,  make,  or  cause  to  be  made,  an  affidavit, 
stating  the  substance  of  the  testimony  and  proceedings 
before  the  court  below,  and  the  grounds  upon  whicb  the 
appeal  is  founded. 

§  3Q4.  A  copy  of  the  affidavit  shall,  within  the  same  timCf 
be  served  on  the  respondent^  if  he  be  a  lesident  of  U>e 

[p.  at  p.]  15 


S26 

cityKJT  county,  or  if  Tie  be  not  a  resident^  on  the  attorney 
or  ag^nt,  if  any,  who  appeared  for  him  on  the  trial,  or  on 
the  justice ;  with  a  notice,  stating  that  the  appellant  ap- 
peals from  the  judgment,  and  that  the  appeal  will  be  heard 
by  the  appellate  court,  at  a  time  and  place  therein  designa- 
ted, either  in  or  out  of  term ;  which  copy  and  notice  shall 
be  served  at  least  six  days  before  the  time  for  hearing 
the  appeal. 

*  §  306 .  If  the  appellant  desire  a  stay  of  execution  of  the 
judgment,  he  shall  present  the  affidavit  to  a  judge  of 
the  appellate  court ;  who  may,  thereupon,  in  his  discre- 
tion, make  an  order  that  all  proceedings  on  the  judg- 
ment be  stayed,  upon  security  being  given,  as  provided 
in  the  next  section. 

§  306.  The  security  shall  be  a  written  undertaking,  ex- 
ecuted by  one  or  more  sufficient  sureties,  approved  by  the 
judge  making  the  order,  or  by  the  court  below,  to  the 
effect  that  if  judgment  be  rendered  against  the  appel- 
lant, and  execution- thereon  be  returned  unsatisfied,  in 
whole  or  in  part,  the  sureties  will  pay  the  amount  un- 
satisfied. 

§  307.  The  delivery  of  the  order  and  undertaking  to 
the  court  below,  shall  stay  the  issuing  of  execution ; 
or  if  it  have  been  issued,  the  service  of  a  copy  of  the 
order  and  undertaking,  certified  by  the  court  below, 
upon  the  officer  holding  the  execution,  with  payment 
of  his  fees,  shall  stay  further  proceedings  thereon. 
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§  308.  Where,  by  reason  of  the  death  of  a  justice  of 
the  peace,  or  his  removal  from  the  county,  or  any  other 
cause,  the  order  to  stay  and  the  undertaking  on  the  ap- 
peal cannot  be  delivered  to  him,  they  shall  be  filed  with 
the  clerk  of  the  appellate  court,  and  notice  thereof  giv- 
en to  the  respondent.  They  shall,  thereupon,  have  the 
same  effect  as  if  delivered  to  the  justice. 

§  309.  When  the  affidavit  and  notice  of  appeal  shall 
have  been  served,  the  respondent  may  supply  or  correct 
material  omissions  or  mis-statements  therein,  by  an  affi- 
davit on  his  part ;  a  copy  of  which  shall  be  served  on 
the  attorney,  if  any,  who  prosecutes  the  appeal,  or  if 
there  be  none,  on  tho  appellant,  or  on  the  attorney  or 
agent,  if  any,  who  appeared  for  him  on  the  trial,  at  least 
one  day  before  the  time  for  hearing  <he  appeal. 

§  310.  The  appellate  court  shall  proceed  to  hear  the 
appeal,  at  the  time  and  place  mentioned  in  the  notice, 
or  to  which  the  hearing  may  be  adjourned,  and  may  de- 
cide the  same  upon  the  affidavits  ;  or  if  they  be  contra- 
dictory or  defective  in  material  points,  may  order  the 
court  below  to  make  a  return  of  the  testimony  and  pro- 
ceedings before  it,  within  ten  days  after  the  service  of  the 
order  and  affidavits,  or  of  copies  thereof. 

§311.  The  court  below  shall,  thereupon,  within  the 
time  limited  by  the  order,  make  a  return  to  the  appellate 
court,  of  the  testimony,  proceedings  and  judgment,  and 
file  the  same,  with  the  order  and  affidavits,  in  the  appel- 
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late  court ;  and  may  be  compelled  to  do  so  by  attach- 
ment. But  no  justice  of  the  peace  shall  be  bound  to 
make  a  return,  unless  the  fee  prescribed  by  the  last  sec- 
tion of  this  chapter,  be  paid  on  service  of  the  order. 

§  312.  When  a  justice  of  the  peace,  by  whom  a  judg- 
ment appealed  from  was  rendered,  slmll  have  gone  out 
of  office,  before  a  return  is  ordered,  he  shall,  neverthe- 
less, make  a  return,  in  the  same  maimer,  and  with  the 
like  effect,  as  if  he  were  still  in  office. 

§  313.  If  the  return  be  defective,  the  appellate  court 
may  direct  a  further  or  amended  return,  as  oflen  as  may 
be  necessary,  and  may  compel  a  compliance  with  its  or- 
der, by  attachment. 

§  31 4.  If  a  justice  of  the  peace,  whose  judgment  is  ap- 
pealed from,  shall  die,  become  insane,  or  remove  from 
the  state,  the  appellate  court  may  examine  witnesses,  on 
oath^  to  the  facts  and  circumstances  of  the  trial  or  judg- 
ment, and  determine  the  appeal,  as  if  the  facts  had  been 
returned  by  the  justice.  If  he  shall  liave  removed  to 
another  county  within  the  state,  the  appellate  court  may 
compel  him  to  make  the  return,  as  if  he  were  still  within 
the  county  where  the  judgment  was  rendered. 

§  315.  If  a  return  be  made,  the  appeal  maybe  brought 
to  a  hearing  at  a  general  term  of  the  appellate  court, 
^>on  a  notice  by  either  party/  of  not  less  than  eight 
days.     It  shall  be  placed  upon  the  calendar,  and  con- 
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tinue  thereon,  without  further  hoticei  until  finally  dispo* 
sed  of  J  but  if  neither  party  bring  it  to  a  hearing,  before 
the  end  of  tljja  second  term,  the  court  shall  dismiss  the 
appeal,  unless  it  continue  the  same,  by  special  order,  for 
cause  shown. 

§  316.  The  appeal,  whether  heard  on  the  affidavits  or 
return,  shall  be  heard  on  the  original  papers ;  and  no 
copy  thereof  need  be  furnished  for  the  use  of  the  court. 

§  317.  Upon  the  hearing  of  the  appeal,  either  upon  affi- 
davits, or  upon  the  return,  the  appellate  court  shall  give 
judgment  according  to  the  justice  of  the  case,  without  re- 
gard to  technical  errors  or  defects,  which  do  not  affect  the 
merits.  In  giving  judgment,  the  court  may  either  order  a 
new  trial,  or  may  affirm  or  reverse  flie  judgment  of  the 
court  below,  in  whole  or  in  part. 

§  318.  To  every  judgment  upon  an  appeal,  there  shall 
be  annexed  the  affidavits  or  return  on  which  it  was  heard, 
which  shall  be  filed  with  the  clerk  of  the  court,  and  shall 
constitute  the  judgment  roll. 

§  319.  If  a  new  trial  be  ordered,  a  concise  statement 
of  the  reasons  for  such  order  shall  be  filed  with  the  clerk- 
The  court  below  shall  thereupon  proceed  to  try  the  action, 
upon  the  issue  originally  joined  therein,  or  upon  amended 
pleadings,  in  its  disoretion;  and  for  that  purpose,  on  the 
application  of  either  party,  may  issue  a  summons  directed 
to  the  other,  to  appear  for  such  new  trial,  at  a  time  and 


230 

place  to  be  designated  therein  ;  the  time  to  be  not  less 
than  six  days  from  the  service  of  the  summons. 

§  320.  If  a  new  trial  be  ordered,  on  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  it  shall  be  before  the 
same  justice,  or  before  any  other  justice  in  the  same  town 
or  county,  in  the  discretion  of  the  appellate  court. 

§  32 1 .  If  the  judgment  be  affirmed,  costs  shall  be  award- 
ed to  the  respondent.  If  it  be  reversed,  costs  shall  be 
awarded  to  the  appellant,  unless  a  new  trial  be  ordered ; 
in  which  case,  they  shall  be  in  the  discretion  of  the  ap- 
pellate court.  If  it  be  affirmed  in  part,  the  costs,  or  such 
part  as  to  the  court  shall  seem  just,  may  be  awarded  to 
either  party. 

§  322.  If  the  judgment  below  or  any  part  therepf  be 
collected,  and  the  judgment  be  afterwards  reversed,  the 
appellate  court  shall  order  the  amount  collected  to  be  re- 
stored, with  interest  from  the  time  of  collection.  The  or- 
der may  be  obtained  upon  proof  of  the  facts  made  at  the 
hearing,  upon  a  previous  notice  of  six  days. 

§  323.  If,  upon  an  appeal,  a  recovery  be  had  by  one 
party,  and  costs  be  awarded  to  the  other,  the  appellate 
court  shall  set  off  the  one  against  the  other,  and  render 
judgment  for  the  balance. 

§  324.  The  following  fees  and  costs,  and  no  other,  shall 
be  allowed  on  appeals: 
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To  the  appellant,  on  reversal,  if  upon  affidavit, 

dollars  -,  if  upon  a  return,  dollars. 

To  the  respondent,  on  affirmance,  if  upon  affidavit, 
dollars;  if  upon  a  return,  dollars. 

To  a  justice  of  the  peace,  for  his  return,  one  dollar. 

The  appellant  shall,  before  the  first  hearing  of  the  ap- 
peal, pay  into  court,  for  the  use  of  the  county, 
dollars ;  or  the  appeal  shall  not  be  heard. 

If  the  judgment  appealed  from  be  reversed  in  part, 
and  affirmed  as  to  the  residue,  the  amount  of  costs  al- 
lowed to  either  party,  shall  be  such  sum  as  the  appellate 
court  may  award,  not  exceeding  dollars. 

If  the  appeal  be  dismissed  for  want  of  prosecution,  ag 
provided  by  section  315,  no  costs  shall  be  allowed 
to  either  party. 


TITLE  III. 

Of  tlie   mlficeUaneoufi  proceediniT^   In  civil  RcUomi,  an^ 
general  provisions. 

CRAPTERl.  Submitting  a  controvjckby,  without  action. 

II.  Proceedings  against  joint   debtors,    heirs,   LCOATRBa 
devisees,  and  tenants    holding  under  a   judgment 

DEBTOR. 

ni.  Confession  of  judgment   without  action. 

lY.  Offers  of  the  defendant,   to   compromise  the  whole 

OR  A  part  of  the  action. 
V.  Admission  or  inspection  of  writincp. 
VI.  Examination  of  parties. 
yil.  Examination  of  witnesses. 
VIII.  Motions  and  orders. 
IX.  Entitling  affidavits. 
X.  Computation  of  time. 

XI.  Notices,  and  filing  and  service  of  papers. 
XII.  Duties  of  sheriffs  and  coroners. 
XIII.  Accountability  of  guardians. 

XIV.  Powers  of  referees. 

XV.  General   provisions. 

CHAPTER   I. 

SUBMITTING    A    CONTROVERSY,    WITHOUT    ACTION. 

Section  325.  Parties  may  submit  controversy  without  action. 

326.  Judgment  on,  same  as  in  other  cases,  but  without  costs. 

327.  Judgment  may  be  enforced,  or  appealed  from,  afc  in  an  action. 

§  336.  Parties  to  a  question  in  difierenee,  which 
might  he  the  subject  of  a  civil  action,  may,  without 
action,  agree  upon  a  case  containing  the  facts  upon 
which  the  controversy  depends,  and  present  a  submis- 
sion of  the  same,  to  any  court  which  would  have  juris- 
diction, if  an  action  had  been  brought.  But  it  must 
appear  by  affidavit,  that  the  controversy  is  real,  and  the 
proceeding  in  good  faith,  to  determine  the  rights  of  the 
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parties.  The  court  shall  thereupon  hear  and  deter- 
mine the  case,  at  a  general  term,  and  render  judgment 
thereon,  as  if  an  action  were  depending. 

This  provision,  it  is  believed,  will  be  useful  in  many  cases, 
where  a  question,  as  to  a  legal  right,  exists  between  fair 
and  honorable  men,  there  being  no  dispute  about  the  facts.  '  A 
final  determination  of  such  a  case  may  be  obtained  in  this  way, 
not  only  quicker  and  cheaper,  but  in  a  manner  more  congenial 
to  the  feelings  of  the  parties,  than  by  an  ordinary  action  at 
law;  the  latter  being  a  process  to  bring  an  unwilling  defendant 
to  submit  himself  to  the  arbitrament  of  the  laws. 

§  326  Judgment  shall  be  entered  in  the  judgment 
book,  as  in  other  cases,  but  without  costs.  The  case, 
the  submission,  and  a  copy  of  the  judgment  shall 
constitute  the  judgment  roll. 

§  327.  The  judgment  may  be  enforced  in  the  same 
manner,  as  if  it  had  been  rendered  in  an  action,  and 
shall  be  subject  to  appeal  in  like  manner. 
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CHAPTER    II. 

PROCEEDINGS  AGAINST  JOINT  DEBTORS,  H£IRS,  DEVISEES, 
LEGATEES  AND  TENANTS^  HOLDING  UNDER  A  JUDGMENT 
DEBTOR. 

Sbction   328.  Parties  not  Bummoned  in  an  action  on  joint  contracts  may  b«  fum* 
moned  after  judgment. 

329.  If  judgment  debtor  die,  hisrepresentatiyei  may  be  tummoned. 

330.  Con  ents  of  summons. 

331.  Affidavit  of  amount  due  required. 

332.  Parly  summoned  may  defend  by  answer. 

333.  Reply  and  trial  as  in  other  actions. 
33 1.  Reply  and  answer  to  be  yerifled. 

In  another  part  of  the  act,  actions  upon  judgments  be- 
tween the  same  parties  are  forbidden. 

When  a  right  of  action  exists  against  several  joint  contract- 
I  ors,  it  is  often  convenient  and  sometimes  necessary,  to  proceed, 
with  the  action  and  take  judgment,  though  a  part  only  of  the 
defendants,  could  be  found  to  be  served  with  the  summons  or 
process  for  commencing  the  action.  In  such  case,  it  may  hap- 
pen, that  the  plaintiff  is  unable  to  obtain  satisfaction,  out  of  any 
joint  property  of  all  the  defendants,  or  the  individual  pro- 
perty of  the  party  actjually  served,  and  it  may  be  necessary  to 
proceed  against  the  other  joint  contractor,  who,  from  tempora- 
ry absence  or  other  cause,  was  not  served  with  process  in  the 
first  instance,and  yet  has  property  sufficient  to  satisfy  the  judg- 
ment. 

To  give  the  plaint'iff  an  a.Iequate  remedy,  and  yet  prevent 
the  abuse  alluded  to,  we  allow  a  proceeding  to  be  institu- 
ted on  the  first  judgment,  to  make  it  efiectual  against  all  the 
joint  contractors;  but  in  order  to  induce  the  plaintiff  to  use  proper 
diligence,  to  include  all  the  defendants  in  the  first  action,  we 
allow  him  no  costs  on  the  subsequent  proceeding,  and  also  per- 
mit the  defendants  thus  brought  in,  to  set  up  any  defence  they 
might  have  made  in  the  original  action.     As  the  law  now 
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stands,  in  an  action  on  the  judgment,  they  could  only  defend 
themselves  on  the  ground  of  not  being  joint  contractors,  the  first 
judgment  being  conclusive  against  them,  on  all  other  matters. 
In  the  remaining  part  of  this  chapter,  relating  to  executors, 
heirs,  &c.,  we  have  changed  the  form  of  proceeding,  tp  cor- 
respond with  that  in  regard  to  joint  debtors,  so  as  to  make  it 
more  easy  and  expeditious,  than  the  old  proceeding  by  scire 
facias y  but  have  made  no  change  in  the  policy  of  the  law,  ex- 
cept that  costs  are  not  given. 

§  328.  When  a  judgment  shall  be  recovered  against 
one  or  more  of  several  persons,  jointly  indebted  up- 
on a  contract,  by  proceeding  as  provided  in  section  115, 
those  who  were  not  originally  summoned  to  answer 
the  complaint,  may  be  summoned  to  show  cause  why 
they  should  not  be  bound  by  the  judgment,  in  the  same 
manner  as  if  they  had  been  originally  summoned. 

§  329.  In  case  of  the  death  of  a  judgment  debtor  after 
judgment,  the  personal  representatives,  heirs,  devisees, 
or  legatees  of  the  judgment  debtor,  or  the  tenants  of  real 
property,  owned  by  him  and  aflFected  by  the  judgment, 
may  be  summoned  to  show  cause,  why  the  judgment 
should  not  be  enforced,  against  the  estate  of  the 
judgment  debtor  in  their  hands  respectively. 

§  330.  The  summons,  provided  in  the  last  two  sec- 
tions, shall  be  subscribed  by  the  judgment  creditor,  his 
representatives,  or  attorney;  shall  describe  the  judgment, 
and  [^require  the  person  summoned,  to  show  cause, 
within  twenty  days  after  the  service  of  the  sommoos ; 
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and  shall  be  fierved  in  like  manner  as  the  original 
summons. 

§  331.  The  summons  shall  be  accompanied  by  anaf* 
fidavit  of  the  person  subscribing  it,  that  the  judgment 
has  not  been  satisfied,  to  his  knowledge,  information 
or  belief,  and  shall  specify  the  amount  due  thereon. 

§  332.  Upon  such  summons,  the  party  summoned 
may  answer  within  the  time  specified  therein,  denying 
the  judgment,  or  setting  up  any  defence  which  may 
have  arisen  subsequently ;  and  in  addition  thereto,  if 
he  be  proceeded  against  according  to  section  328,  he 
may  make  the  same  defence,  which  he  mi^t  have 
originally  made  to  the  action. 

§  333.  The  party  issuing  the  summons,  may  reply  to 
the  answer,  and  the  issue  thereon  may  be  tried  and 
judgment  given,  in  the  same  manner,  as  in  an  action. 

§  334.  The  answer  and  reply  shall  be  verified  in 
l^ke  manner,  and  be  subject  to  the  same  rules,  as  the 
answer  and  reply  in  an  action. 

CHAPTER  HI. 

CONF£SSION    OF    JUDGMENT,    WITHOUT    ACTION. 

Ffxtion  336.  Judgment  on  debt,  or  liability  authorized. 
836.  Statement,  and  what  it  matt  contain. 
337.  To  be  filed,  and  clerk  to  enter  judgment. 

A  simple  and  summary  mode  of  taking  judgment  by  confes- 
sion, without  suit,  is  provided  in  this  chapter.  Judgments 
by  confession,  arc  a  common  mode  of  securing  endorsers  and 
sureties,  when  there  is  no  real  debt,  and  only  a  contingent  lia- 
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bility.  Without  prohibiting  this  kind  of  security)  it  is  deemed 
expedienti  in  order  to  prevent  the  abuse  of  it,  to  require,  in  all 
cases,  a  statement  of  the  true  grounds  and  consideration  of  the 
judgment,  to  be  made  and  sworn  to,  and  to  have  this  a  part  of 
the  judgment  roll,  so  that  its  purpose  and  intent  cannot  be  de- 
nied or  concealed. 

Not  only  are  judgments  by  confession  perverted  to  fraudu- 
lent ends,  under  the  existing  laws,  but  the  form  of  confessing 
the  judgment  is  an  idle  ceremony.  By  it,  a  party  designing  to 
confess  judgment  in  a  court  of  record,  executes  a  formal  power 
of  attorney,  drawn  up  according  to  approved  precedent,  by 
which  he  gives  general  authority  to  an  attorney  of  any  court,  t^ 
appear  for  him,  receive  a  declaration,  and  put  in  a  pl^a  of 
confession.  On  the  strength  of  this,  an  attorney  draws  up  a 
declaration,  as  if  there  were  a  real  action,  an  appearance  of  the 
defendant,  and  a  formal  plea  to  the  action^  confessing  judg- 
ment. This  he  takes  to  some  other  attorney,  who  signs  the 
appearance  and  plea,  by  virtue  of  the  general  power.  Ano- 
ther copy  of  the  pretended  declaration  is  then  made,  and  a  copy 
of  the  plea,  and  the  formal  words  of  a  judgment  record,  are 
added.  This  is  taken  to  a  judge,  who  goes  through  the 
ceremony  of  signing  his  name  in  the  margin;  the  costs,  though 
fixed  by  statute,  are,  nevertheless,  duly  taxed,  and  then  the 
pleadings,  ami  all  the  papers  in  the  pretended  suit,  are  carefully 
filed  in  the  judicial  archives. 

§  335.  A  judgment  by  confession  may  be  entered, 
without  action,  either  for  money  due  or  to  become  due, 
or  to  secure  any  person,  against  contingent  liability  on 
behalf  of  the  defendant,  or  both,  in  the  manner  pre- 
scribed by  this  chapter. 

§  336.  A  statement  in  writing  must  be  made,  signed 
by  the  defendant  and  verified  by  his  oath,  to  the  fol- 
lowing effect : 
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1 .  It  must  state  the  amount,  for  which  judgment  may 
be  entered,  and  authorize  the  entry  of  judgment  there- 
for. 

2.  If  it  be  for  money  due  or  to  become  due,  it  must 
state  concisely  the  facts  out  of  which  it  arose,  and  must 
show  that  the  sum  confessed  therefor  is  justly  due,  or 
to  become  due. 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely 
the  facts  constituting  the  liability,  and  must  show,  that 
the  sum  confessed  therefor  does  not  exceed  the  same. 

§  337.  The  statement  may  be  filed  with  the  clerk; 
who  shall  endorse  upon  it,  and  enter  in  the  judgment 
book,  a  judgment  for  the  amount  confessed,  with  costs. 
The  statement  and  affidavit  with  the  judgment  endors* 
ed,  shall  thereupon  become  the  judgment  roll. 

CHAPTER  IV. 

OFFERS    OF   THE    DEFENDANT,  TO    COMPROMISE   THE  WHOLE 
OR    A    PART   OP    THE  ACTION. 

Section  338.  Defendant  may  serve  offer  to  compromise  and  the  proceedings  thereon. 

339.  Defenlant  may  ofler  to  liquidate  damages  conlitlonally. 

340.  ir  plaint  iff*  accept  or  rorusc,  the  effect  thereof. 

In  a  previous  part  of  the  act,  we  have  required  the  plaintiff 
in  an  action,  arising  on  contract  for  the  recovery  of  money 
only,  to  specify  in  his  summons,  the  amount  for  which  he  will 
take  judgment  if  the  defendant  fail  to  answer.  In  a  case 
where  the  plaintiff  has  a  just  claim  to  a  certain  amount, 
which  the  defendant  is  not  disposed  to  controvert,  the  specifi- 
cation in  the  summons  enables  the  defendant  to  know,  whether* 
that  is  all  the  plaintiff  seeks,  and  if  so,  he  may,  with  perfect 
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8£fety,  permit  judgment  by  default,  as  the  law  limits  the  re- 
covery, in  that  case,  to  the  amount  specified.  On  the  other 
hand,  vrhere  the  plaintiff  has  a  conceded  good  cause  of  action, 
for  a  certain  amount,  but  claims  a  larger  sum  than  the  defend- 
ant is  disposed  to  adroit,  and  also  where  the  defendant  dis- 
putes the  whole  claim,  but  is  willing  to  concede  something,  by 
way  of  compromise,  rather  than  litigate,  he  may,  under  the 
provisions  of  this  chapter,  offer  to  permit  judgment  against 
him  for  such  sum,  as  he  deems  just,  or  is  willing  to  give  for 
peace;  and  if  the  plaintiff  does  not  accept  it,  but  carries  on  the 
action,  in  order  to  recover  a  greater  amount,  he  does  it  at  the 
hazard  of  paying  costs  to  the  defendant,  if  he  shall  fail  to  es- 
tablish a  greater  claim. 

This  provision  holds  out  inducements  to  both  parties,  to 
make  fair  offers  to  each  other,  for  the  purpose  of  avoiding  a 
law  suit,  and  makes  it  their  interest  to  employ  safe  counsel, 
who  will  not  advise  a  prosecution,  or  defence,  without  good 
cause.  The  same  desire  to  avoid  unnecessary  litigation,  and 
promote  conciliation  between  parties,  that  is  manifested  in  the 
constitution,  in  authorizing  courts  of  conciliation,  will  doubt- 
less prompt  the  legislature  to  adopt  these  conciliatory  rules, in 
conducting,  actions  before  the  ordinary  tribunals. 

These  remarks  have  particular  application  to  the  first  sec- 
tion of  the  chapter  ;  but  arc  also  appropriate,  to  some  extent, 
to  the  two  latter  sections.  In  regard  to  these,  however,  the 
principal  benefit  hoped  from  them,  is  to  save  the  time  ol 
courts  and  witnesses,  and  the  expense  to  parlies,  in  proving  the 
amount  of  damage?,  in  case  the  right  to  recover  in  the  action, 
shall  be  established. 

§  338.  In  an  action  arising  on  contract,  the  defend- 
ant may,  at  any  time  before  trial  or  judgment,  serve 
upon  the  plaintiff,  an  offer  in  writing  to  allow  judgment, 
to  be  taken  against  him,  for  the  sum,  or  to  the  effect 
therein  specified.     If  the  plaintiff  accept  the  offer,  and 
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copy,  of  a  paper  in  his  possession,  or  under  his  control, 
containing  evidence  relating  to  the  merits  of  the  action, 
or  the  defence  therein.  If  it  be  refused,  the  court,  on 
motion,  may  exclude  the  paper  from  being  given  in 
evidence. 

CHAPTER  VI. 

EXAMINATION  OF  PARTIES. 

8SCTI0R  343.  Aboliahes  (he  action  for  discovery. 

344.  A  party  may  call  his  adversary  as  a  witness. 

345.  Such  examination  allowed  before  trial. 

346.  Party  may  be  compelled  to  attend. 

347.  Rebutting  testimony  of  party. 

348.  If  he  refuse,  may  be  punished  as  for  contempt. 

349.  Tes'lmony  by  a  parfy  not  responsive  to  the  inquiiiesi  may  be  rebutted 

by  the  oath  of  the  party  calliDg  him. 

350.  Persons  for  whom  action  is  brought  or  defended. 

§  343.  No  action  to  obtain  discovery  under  oath,  in 
aid  of  the  prosecution  or  defence  of  another  action, 
shall  be  allowed,  nor  shall  any  examination  of  a  party 
be  had,  on  behalf  of  the  adverse  party,  except  in  the 
manner  prescribed  by  this  chapter. 

§  344.  A  party  to  an  action  may  be  examined  as  a 
witness,  at  the  instance  of  the  adverse  party,  or  of  any 
one  of  several  adverse  parties,  and  for  that  purpose 
may  be  compelled,  in  the  same  manner,  and  subject  to 
the  same  rules  of  examination,  as  any  other  witness,  to 
testify,  either  at  the  trial,  or  conditionally,  or  upon  com- 
mission. 

§  345.  The  examination,  instead  of  being  had  aspro- 
vided  in  the  last  section,  may  be  had,  at  any  time  be- 
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fore  the  trial,  at  the  option  of  the  party  claiming  it, 
before  a  judge  of  the  court  or  a  county  judge,  on  a 
previous  notice  to  the  party  to  be  examined,  and  any 
other  adverse  party,  of  at  least  five  days,  unless,  for 
good  cause  shown,  the  judge  order  otherwise.  But  the 
party  to  be  examined,  shall  not  be  compelled  to  attend 
in  any  other  county  than  that  of  his  residence,  or  where 
he  may  be  served  with  a  summons  for  his  attendance. 

§  346.  The  party  to  be  examined,  as  in  the  last  sec- 
tion provided,  may  be  compelled  to  attend,  in  the  same 
manner  as  a  witness  who  is  to  be  examined  condition- 
ally ;  and  the  examination  shall  be  taken  and  filed  in 
like  manner,  and  may  be  read  by  either  party  on  the 
trial. 

§  347.  The  examination  of  the  parly,  thus  taken,  may 
be  rebutted  by  adverse  testimony. 

§  348.  If  a  party  refuse  to  attend  and  testify  as  in  the 
last  three  sections  provided,  besides  being  punished 
himself  as  for  a  contempt,  his  complaint,  answer  or  re- 
ply may  be  rejected. 

§  349.  A  party  examined  by  an  adverse  party,  as  in 
this  chapter  provided,  maybe  examined,  on  his  own  be- 
half, in  respect  to  any  matter  pertinent  to  the  issue. 
But  if  he  testify  to  any  new  matter,  not  responsive  to 
the  enquiries  put  to  him  by  the  adverse  party,  such  ad- 
verse party  may  offer  himself  as  a  witness  on  his  own 
behalf,  in  respect  to  the  new  matter,  and  shall  be  sq 
received. 
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§  350.  A  person  for  whose  immediate  benefit  the  ac- 
tion is  prosecuted  or  defended,  though  not  a  party  to 
the  action,  may  be  examined  as  a  witness,  in  the  same 
manner,  and  subject  to  the  same  rules  of  examination, 
as  if  he  were  named  as  a  party. 

The  provisions  contained  in  this  chapter,  we  have  consider- 
ed so  important  to  the  success  of  our  system,  that  from  the  first 
we  have  contemplated  their  introduction.  Meantime  the  legis- 
lature, at  their  late  session,  have  passed  an  act  upon  the  sub- 
ject. That  act  however,  contemplates  the  examination  at  the 
trial  only.  We  think  it  imporant  to  extend  it  so  as  to  permit 
the  examination  to  take  place  before  the  trial,  at  the  option  of 
the  party. 

Before  the  act  of  the  last  session,  whenever  a  party  sought  a 
discovery  from  his  adversary,  he  was  obliged  to  ftle  a  bill  in 
equity,  called  a  bill  of  discovery.  The  proceeding  was  dilatory 
and  expensive.  If  the  examination  be  had  at  all,  it  may  be  had 
in  the  same  action  as  well  as  in  another.  That  it  should  be  had 
in  some  form,  our  law  has  always  admitted.  The  difficulty  was, 
that  the  process  to  obtain  it,  was  oppressive,  and  often  ineffec- 
tual. 

Two  modes  of  examination  have  been  proposed,  one  oral  and 
the  other  upon  written  interrogatories.  The  latter  is  the  method 
of  the  civil  law.  We  think  the  question  is  decided,  by  the  act 
of  December,  and  if  it  were  not,  we  should  still  prefer  the  oral 
examination.  A  written  deposition  taken  in  private,  is  not  the 
best  means  of  eliciting  the  truth;  nor  do  we  see,  why  the  law 
should  be  so  tender  of  the  consciences  of  parties,  when  it  is 
so  hard  with  the  consciences  of  witnesses.  These  are  brought 
into  court,  are  made  to  waste  their  time  about  a  matter  not  their 
own,  and,  when  called  to  the  stand,  are  subjected  to  the  moat 
searching  and  often  offensive  examination.  Why  should  he,  who 
,   has  brought  them  there,  be  exeiTipted  from  the  same  scrutiny^ 

One  of  the  great  benefits,  to  be  expected  frrm  the  examina- 
tion of  the  parties,  is  the  relief  it  will  afford,  to  the  rest  of  the 
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communlly,  in  rxcmpting  them,  to  a  considerable  degree,  from 
attendance  as  witnesses,  to  prove  facts,  which  the  parties  respec- 
tively know,  and  ought  never  to  dispute,  and  would  not  dispute, 
if  they  were  put  to  .their  oaths.  To  effect  this  object,  it 
should  seem  necessary,  to  permit  the  examination  beforehand, 
that  the  admission  of  the  party  may  save  the  necessity  of  a 
witness,  fiat  if  the  examination  be  once  had,  we  would  not 
permit  it  to  be  repeated,  else  it  might  become  the  means  of  an- 
noyance. 

When  a  party  has  called  his  adversary  to  be  sworn  as  a 
witness,  the  testimony  ought  to  be  deemed  evidence  in  the 
cayse,  in  the  same  manner,  as  the  deposition  of  any  other  wit- 
ness, and  if  the  examining  party  will  not  use  it,  the  party  ex- 
amined should  be  permitted  to  do  so« 

A  doubt  has  arisen  under  the  law  of  the  last  session 
whether  the  party,  called  by  his  adversary,  to  testify  upon  a 
single  point,  may  be  examined  on  his  own  behalf,  as  to  all  the 
points  in  the  cause.  We  think  it  the  true  construction  of  the 
act,  that  he  may,  and  that  if  the  construction  were  otherwise, 
the  law  should  be  changed.  The  principle  upon  which  we 
would  regulate  the  matter  is  this,  that  if  a  party  make  a  wit- 
ness of  his  adversary,  he  should  be  regarded,  as  another  wit- 
ness would  be  regarded.  If  a  witness  be  produced,  though 
bat  to  a  single  point,  he  is  made,  by  the  production,  a  general 
witness  in  the  cause.  So  we  think  it  is,  and  should  be,  with  a 
party  made  witness. 

It  would  not  be  safe,  to  limit  the  evidence,  to  the  precise 
enquiry  of  the  examining  party,  as  that  might  do  the  party 
examined  injustice;  for  instance,  if  he  should  be  asked  whether 
he  bad  borrowed  money  of  the  plaintiff,  he  might  be  obliged 
to  answer,  that  he  had,  but  it  would  be  unjust,  to  require  him  to 
answer  that  question,  and  prohibit  him  from  testifying  to  the* 
further  fact,  that  he  had  aAerwards  paid  it.  Where,  also,  there 
are  several  causes  of  action  prosecuted  together,  if  a  party  be 
called  by  his  opponent,  to  testify  as  to  one,  he  becomes  a  wit- 
ness for  himself  as  to  all.  To  remove  this  difficulty,  and  with 
a  view  also  to  encourage  the  examination  of  parties,  we  pro- 
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pose  to  allow  the  examining  party  to  controvert,  by  his  own 
oath,  any  testimony  which  the  other  may  give,  not  responsive 
to  the  questions  put  to  him.  It  is  but  just,  that  if  the  party 
examined,  go  beyond  the  point,  to  which  he  is  examined  by 
his  adversary,  his  testimony  shall  not  go  uncontradicted,  by 
the  party  who  called  him.  The  tcrrriency  of  our  age,  is  to 
look  for  the  truth  wherever  it  may  be  found.  Let  us  not  fear, 
that  judges  and'juries  will  be  deluded  into  a  belief  of  an  im-  v 
probable  or  untrue  story,  though  the  parties  themselves  be  the 
persons  who  utter  it. 

CHAPTER  VII. 

EXAMINATION  OF  VTITNESSES. 

Sectiok  351.  No  witness  to  be  excluded  by  reason  of  interest. 

352.  Nor  by  reason  of  sentence  for  felony. 

353.  Witness  not  obliged  to  attend  out  of  his  counly. 

|g^'  >  Proercdings  to  examine  witness  out  of  his  county. 

356.  Witness  disobeying  order  may  be  punished  as  for  contempt. 

§  351.  No  person  offered  as  a  witness,  shall  be  ex- 
cluded, by  reason  of  his  interest  in  the  event  of  the  ac- 
tion. But  this  section  shall  not  apply  to  a  party  to  the 
action^  nor  to  any  person  for  whose  immediate  benefit 
it  is  prosecuted  or  defended. 

§  352.  No  person  offered  as  a  witness,  shall  be  ex- 
cluded, by  reason  of  a  sentence  for  felony. 

The  abrogation  of  the  rule,  which  excludes  a  witnesss,  who 
has  an  interest  in  the  event  of  the  action,  has  been  frequently 
proposed  and  discussed  in  this  state.  We  think  the  time  has 
come  for  effecting  it. 

The  rule  appears  to  us  to  rest  upon  a  principle  altogether 
unsound;  that  is,  that  the  situation  of  the  witness  will  tempt 
him  to  perjury.  The  reason  strikes  at  the  foundation  of  hu- 
man testimony.     The  only  just  enquiry  is  this;  whether  the 
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chances  of  obtaining  the  truth,  are  greater  from  the  admission 
or  the  exclusion  of  the  witness.     Who  that  has  any  respect 
-  for  the  society,  in  which  he  lives,  can  doubt,  that,  upon  this 
principle,  the  witness  should  be  admitted? 

The  contrary  rule  implies,  that,  in  the  majority  of  instances, 
men  are  so  corrupted  by  their  interest,  that  they  will  perjure 
themselves  for  it,  and  that  besides  being  corruj  t,  they  will  be 
so  adroit,  as  to  deceive  courts  and  juries.  This  is  contrary 
to  all  experience.  In  the  great  majority  of  instances  the  wit- 
nesses are  honest,  however  much  interested,  and  in  most  cases 
of  dishonesty  the  falsehood  of  the  testimony  is  detected,  and 
deceives  none. 

Absolutely  to  exclude  an  interested  witness,  is  therefore  as 
unsound  in  theory,  as  it  is  inconsistent  in  practice.  It  is  incon- 
sistent, because  the  law  admits  witnesses,  far  more  likely  to  be 
biased  in  favor  of  the  party,  than  he  who  has  merely  a  pecuni* 
ary  interest.  A  father  may  testify  for  his  son;  a  child  living 
with  his  father  and  dependent  upon  bis  bounty,  mny  appear  as 
his  witnes?,  nay,  as  his  only  witness,  without  question.  Is  the 
immediate  gain  of  a  dollar,  by  the  result  of  a  cause,  so  potent 
to  outweigh  integrity,  while  affection,  consanguinity,  depend- 
ence, are  put  down  as  dust  in  the  balance? 

There  is  not  another  rule  in  the  law  of  evidence  so  prolific 
of  disputes,  uncertainties,  and  delays,  as  that,  we  are  consider- 
ing. Not  a  circuit  is  held,  but  question  after  question  is  raised 
upon  it;  nor  a  term  where  exceptions  growing  out  of  it,  are  not 
debated. 

Some  of  the  foregoing  reason?,  apply  also  to  the  exclusion  of 
a  person,  sentenced  for  felony.  It  is  wiser,  we  cannot  doubt, 
to  place  the  witness  on  the  stantl,  and  let  the  jury  judge  of  his 
testimony. 

England  hns  outstripped  us  in  this  most  necessary  reform. 
Five  years  ago,  an  act  of  parliament  obliterated  the  rule  from 
the  laws  of  that  country. 

The  following  is  the  material  pait  of  the  act  of  the  English 
parliament,  to  which  we  refer  : 
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AN  ACT  for  improving  the  law  of  evidence. 

22nd  August,  1843. 
"  Whereas,  the  enquiry  after  truth  in  courts  of  justice,  is 
often  obstructed  by  incapacities,  created  by  the  present  laws, 
and  it  is  desirable,  that  full  information  as  to  the  facts  in  issue, 
both  in  criminal,  and  in  civil  cases,  should  be  laid  before  the 
persons,  who  arc  appointed  to  decide  upon  them,  and  that  such 
persons  should  exercise  their  judgment,  on  the  credit  of  the 
witnesses  adduced,  and  on  the  truth  of  their  testimony,  now 
therefore,  be  it  enacted,  by  the  Queen's  most  excellent  majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spritual  and 
temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  that  no  person  offered  as  a 
witness,  shall  hereafter  be~ excluded,  by  reason   of  incapacity 
from  crime  or  interest,  from  giving  evidence,  either  in  person 
or  by  deposition,  according  to  the  practice  of  the  court,  on  the 
trial  of  any  issue  joined,  or  of  any  matter  or  question,  or  on 
•  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil,  or 
criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff  and 
coroner,  magistrate,  officer,  or  person  having,  by  law,  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evi- 
dence; but  that  every  person,  so  offered,  may  and  shall  be  admit- 
ted,to  give  evidence  on  oath,  or  solemn  affirmation,  in  those  cases 
wherein  affirmation  is  by  law  receivable,  notwithstanding  that 
such  person  may  or  shall  have  an  interest,  in  the  matter  in  ques- 
tion, or  in  the  event  of  the  trial,  or  of  any  issue,  matter,  ques- 
tion or  inquiry,  or  of  the  suit,  action  or  proceeding  in  which  he 
is  offered  as  a  witness,  and  notwithstanding  that  such  person, 
offered  as  a  witness,  may  have  been  previously  convicted  of  any 
crime  or  offence:  Provided  that  this  act  shall  not  render  com- 
petent any  parly  to  any  suit,  action  or  proceeding  individually 
named  in  the  record,  or  any  lessor  of  the  plaintiff,  or  tenant  of 
premises  sought  to  be  recovered  in  ejectment,  or  the  landlord 
or  other  person  in  whose  right  any  defendant  th  replevin  may 
make  cognizance,  or  any  person,  in  whose  immediate  and  indi- 
vidual  behalf  any  action  may  be  brought  or  defended,  either 
wholly  or  in  part,  or  the  husband  or  wife  of  such  persons  res- 
pectively: Piovided  also,"  &c. 
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This  statute  is  termed  Lord  Denman's  Act,  from  having  ori- 
ginated with  the  present  Chief  Justice  of  England.  Lord 
Brougham  has  spoken  of  it,  in  the  following  language  : 

"  This  is  certainly  the  greatest  measure  that  has  been  carried 
under  the  head  of  judicial  procedure,  since  the  statute  of  frauds, 
that  is,  since  the  restoration.  It  places  the  law  of  evidence  at 
length  upon  a  rational  footing,  and  makes  its  provisions  con- 
sistent with  themselves.  It  protects  judges  and  juries  and 
parties,  from  the  miscarriages,  heretofore  constantly  produced, 
by  the  exclusion  of  important  testimony  j  wisely  opening  the 
door  to  the  witness,  but  reserving  the  estimate  of  his  credit 
and  the  value  of  his  evidence,  to  those  who  are  to  judge  the 
cause.  It  also  sweeps  away  the  numberless  nice  and  subtle 
distinctions  in  which  ihe  profession  was  wont  to  luxuriate; 
disencumbers  our  jurisprudence  of  a  heavy  load  of  useless  de- 
cisions, resting  upon  refinements  and  not  principles,  and  abridges 
the  trial  of  causes,  by  shutting  out  those  debates,  that  used  daily 
to  arise  upon  the  admission  of  proofs,  which  the  common  sense 
of  mankijid  at  once  pronounced  should  be  received,  and  which 
the  law  itself  did  receive  in  other  instances,  not  distinguishable 
by  the  naked  eye  of  plain  reason.  There  have  been  few  greater 
improvements  in  our  judicial  system,  than  those  which  are  ef- 
fected by  this  valuable  statute." 

§  353.  No  person  shall  be  obliged  to  attend  as  a  witness 
before  any  court  or  judge,  out  of  the  county  where  the 
witness  resides,  or  is  served  with  process  for  his  atten- 
dance. 

§  354.  Whenever  either  party  desires  the  exanination 
of  a  witness  out  of  the  county,  where  the  trial  is  to  be 
had,  he  may  apply  to  a  judge  of  the  court  for  an  order  to 
examine  such  witness.  Whereupon  the  judge,  on  due 
proof,  to  his  satisfaction,  of  the  materiality  of  the  wit- 
ness, may  make  an  order  for  his  examination,  at  a  spe- 
cified time  and  place,  before  the  coimty  judge  of  the  coun- 
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ty,^where  the  exammati©n  is  to  be  had,  or  before  a  jus- 
tice of  the  peace  or  referee  residing  therein,  to  be  desig- 
nated by  the  judge  making  the  order. 

§  355.  A  copy  of  such  order  shall  be  forthwith  served 
on  the  adverse  party.  The  examination  may  thereupon 
be  taken  by  such  county  judge,  justice  of  the  peace,  or 
referee ;  and  being  certified  by  him  to  have  been  written 
and  subscribed  in  his  presence,  and  sworn  to  before  him, 
and  being  filed  with  the  clerk,  may  be  read  by  either 
party  on  any  trial  or  proceeding  in  the  action. 

§  356.  If  any  witness  served  with  such  order,  disobey 
it,  he  may  be  punished  by  the  judge  as  for  a  contempt, 
and  shall  be  liable  to  all  the  penalties  to  which  a  wit- 
ness is  liable,  who  is  duly  served  with  process  for  his  at- 
tendance at  a  court,  and  neglects  to  attend. 

Can  there  be  a  doubt  that,  under  our  present  system,  the 
rights  of  witnesses  are  grossly  disregarded?  Why  should  the 
law  permit  a  person  to  be  taken  from  SuflFolk  to  Niagara  against 
his  will,  and  at  great  sacrifice,  because  two  persons  in  "Niagara 
have  a  legal  dispute.  The  loss  to  the  witness  may  be  more  than 
the  whole  subject  of  litigation.  Does  not  the  law  in  this  case 
inflict  a  greater  wrong  that  it  may  redress  a  less?  We  think  it 
does;  and  we  propose  to  prevent  it  hereafter,  by  declaring  that 
no  person  shall  be  taken  hereafter  out  of  his  own  county  for 
another  person's  civil  action.  • 

The  assimilation  of  legal  and  equitable  proceedings  should 
seem  moreover  to  render  some  provision  of  this  sort  necessary. 
In  cases  of  equity,  the  witnesses,  before  the  present  constitution, 
were  examined  before  officers  called  examiners  in  chancery, 
distributed  through  the  State,  near  the  homes  of  the  witnesses. 
It  was  a  regulation  of  that  practice  that  no  witness  should  be 
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obliged  to  go  more  than  forty  miles  to  be  examined.  If  all 
these  witnesses  are  to  be  taken  from  their  homes  to  distant 
counties,  to  testify  at  the  trial  what  they  would  before  have  tes- 
tified before  the  examiners  preparatory  to  the  trial,  the  burthen 
upon  them  will  prove  intolerable. 

There  should  seem,  moreover,  to  be  no  good  reason  to  re- 
quire the  personal  attendance  of  a  witness  at  so  great  a  sacri- 
fice. No  doubt,  his  appearance  upon  the  stand,  where  the  tes- 
timony may  be  taken  from  his  lips,  is  preferable  to  a  written  de- 
position, taken  at  a  distance.  But  that  is  not  the  only  question. 
The  point  is  this,  whether  the  increased  advantage  to  the  par- 
ties of  having  the  judge  and  jury  see  the  witness,  is  more  than 
a  counterpoise  to  the  increased  injury  to  the  witness  from  being 
brought  so  far,  and  at  so  great  a  loss.  We  think  the  question 
can  be  answered  in  only  one  way.  In  his  own  county  kt  him 
be  called  to  the  stand.  If  it  be  wanted  in  another,  let  it  be  ta- 
ken in  his  own,  and  transmitted  thither. 

Should  there  be  a  really  urgent  occasion  for  the  personal  at- 
tendance of  the  witness,  there  can  be  little  doubt  that  the  party 
may  be  able  to  induce  him  to  attend,  by  compensating  him  for 
his  expenses  and  time.  So  it  is  now,  where  a  witness  is  want- 
ed from  another  state;  the  party  makes  an  arrangemet  with  him 
to  come  in  many  cases  where  his  attendance  is  important.  If  a 
witness  in  Jersey  city  be  wanted  for  a  trial  in  Ne^v-York,  he 
can  generally  be  induced  to  attend,  though  be  cannot  be  com- 
pelled to  do  so.  So  it  will  happen,  we  doubt  not,  if  our  plan 
be  adopted.  Certain  we  are,  that  in  any  event,  the  testimony 
of  the  witness  will  not  be  lost,  because  we  compel  him  to  at- 
tend before  an  officer  in  his  own  county,  and  give  the  tcsiimo- 
ny  in  writing;  and  that  is  far  better  than  to  compel  his  attend- 
ance against  his  will,  and  at  whatever  sacrifice. 
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CHAPTER  VIII. 

MOTIONS   AND  ORDERS. 

8EC1  ION  367.  An  order,  what. 
358.  A  motion,  what. 
369.  Motions,  how  made. 

360.  Orders  how  made. 

361.  Motions  to  be  maile  In  the  district,  or  acljoining  county. 

362.  Orders  may  be  made  with  or  without  notice  to  shew  cause. 

363.  When  notice  is  necessary,  it  must  be  served  five  days  before 

hearing. 

364.  In  actions  in  supreme  court  county  judge  may  act. 

365.  In  the  absence  of  judge,  motion  may  be  transferred. 

366.  Time  may  be  enlarged  on  affidavit. 

§357.  Evory  direction  of  a  court  or  judge,  made  or 
entered  in  writing,  and  not  included  in  a  judgment, 
is  denominated  an  order. 

§  358.  An  application  for  an  order  is  a  motion. 

§  359.  All  motions  may  be  made  to  the  court,  at  a 
special  term,  except  upon  appeals. 

§  360.  Motions  may  likewise  be  made  to  a  judge,  out 
of  court,  except  for  a  new  trial  on  the  merits,  or  on  an 
attachment  for  a  contempt. 

We  are  unable  to  perceive  any  good  reason, against  allowing 
special  motions  \o  be  heard  before  a  judge  at  any  time,  when 
not  otherwise  employed.  It  has  been  suggested,  that  courts 
held  for  that  purpose  at  stated  terms,  only  in  presence  of  a  nu- 
merous  bar,  would  be  more  imposing,  and  that  the  judge  would 
feel  a  higher  responsibility,  and  the  dignity  of  the  judicial 
forum  be  better  secured.  There  may  be  something  in  this  of 
more  force  than  is  apparent  to  us,  but  we  think  the  advantages 
of  a  hearing  near  the  parties,  and  of  a  speedier  decision  out- 
weigh it. 
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§  361.  Motions  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable,  except  that  where  the  action 
is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  therein. 

§  362.  Orders  may  be  made  upon  or  without  notice, 
or  on  an  order  to  shew  cause,  according  to  the  existing 
practice,  except  as  otherwise  provided  in  this  act. 

§  363.  When  a  notice  of  motion  is  necessary,  it  must 
be  served  five  days  before  the  time  appointed  for  the 
hearing ;  but  the  court  or  judge  may,  by  an  order  to 
show  cause,  prescribe  a  shorter  time. 

§  364.  In  an  action  in  the  supreme  court,  a  county 
judge,  in  addition  to  the  powers  conferred  upon  him  by 
this  act,  may  exercise,  within  his  county,  the  powers 
of  a  judge  out  of  court,  according  to  the  existing  prac- 
tice, except  as  otherwise  provided  in  this  act.  And  in 
aJl  cases  where  an  order  is  madje  by  a  county  judge,  it 
may  be  reviewed  in  the  same  manner,  as  if  it  had  been 
made  by  a  judge  of  the  court. 

§  365.  When  notice  of  a  motion  is  given,  or  an  or- 
der to  show  cause  is  returnable,  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  he  is  ab- 
sent, or  unable  to  hear  it,  the  same  may  be  transferred, 
by  his  order,  (or  if  no  order  be  made,  by  a  notice,  from 
either  party  to  the  other,  of  not  less  that  five  days,) 
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to  some  other  judge,  before  whom  the  motion  might 
originally  have  been  made,  as  provided  in  section  361. 

§  366.  The  time,  within  which  any  proceeding  in  an 
action  must  be  had,  after  its  commencement,  and  be- 
fore judgment,  except  the  time  within  which  an  ap- 
peal must  be  taken,  may  be  enlarged,  upon  an  affidavit 
shewing  grounds  therefor,  by  a  judge  of  the  court,  or^ 
if  the  action  be  in  the  supreme  court,  by  a  county 
judge.  The  affidavit  must  be  served  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 

CHAPTER  IX. 

ENTITLING   AFFIDAVITS. 

Sec.  367.  AfBaavHs  defective  entitled,  valid. 

§  367.  It  shall  not  be  necessary  to  entitle  an  affida- 
vit in, the  action;  but  an  affidavit  made  without  a  title, 
or  with  a  defective  title,  shall  be  as  valid  and  effec 
tual  for  every  purpose,  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  action  or  proceeding  in  which  it 
is  made. 

This  section  is  intended  to  obviate  an  objection  often  made 
upon  motions,  that  an  affidavit  is  incorrectly  entitled,  and  there- 
fore should  not  be  received.  Thus  it  is  said,  that  if  the  affida- 
vit to  hold  to  bail  be  entitled  in  the  suit  which  is  to  be  com- 
menced, it  is  bad,  because  there  is  no  suit  pending  till  the  ser- 
vice of  the  writ.  There  should  seem  to  be  no  good  reason,  for 
requiring  more  than  that  the  affidavit  should  refer  to  the  action, 
80  that  it  cannot  be  mistaken. 
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CHAPTER   X. 

COMPUTATION  OF  TUtfE. 
8eo.  368.  Time  how  computecL 

§  368.  Nhe  time  within  which  an  act  is  to  be  done, 
as  herein  provided,  shall  be  computed,  by  exclud- 
ing the  first  day  and  including  the  last.  If  the  last 
day  be  Sunday,  it  shall  be  excluded. 

CHAPTER    XI. 

KOTICES,  AND   FILING  AND    SERVICE   OF  PAPERS. 
8.CTI0N  369.  j  j^^^^^  ^^^  ^^^^^^ 

3^2!  I  When  and  how  t€rr«d  by  mail. 

374!  I  ^<^^^®*  when  party  lenred  resides  within  fifty  mlleg.  &c. 

375.  Where  defendant  haa  not  answered,  papers  need  not  be  served  on  him 

376.  Where  party  resides  ont  of  state,  service  may  be  on  clerk. 

377.  Summons  and  pleadings  to  be  filed  within  ten  days  after  servioe. 

378.  Where  party  appears  by  attorney,  service  to  be  on  the  attorney. 

379.  Piovisions  of  this  chapter  not  to  apply  to  process  for  contempt  &c. 

§  369.  Notices  shall  be  in  writing;  and  notices  and 
other  papers  may  be  served  on  the  party  or  attorney, 
in  the  manner  prescribed  in  the  next  three  sections, 
where  not  otherwise  provided  by  this  act. 

§  370.  The  service  may  be  personal,  by  delivery  to 
the  party  on  whom  the  service  is  required  to  be  made,  or 
it  may  be  as  follows : 

1.  If,  upon  an  attorney,  it  may  be  made,  during  his 
absence  from  his  office,  by  leaving  the  paper  with  his 
clerk  therein,  or  with  a  person  having  charge  thereof; 
or  when  there  is  no  person  in  the  office,  by  leaving  it, 
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between  the  hours  of  six  in  the  morning  and  nine  in 
the  evening,  in  a  conspicxious  place  in  tlie  office,  or  if 
it  be  not  open,  so  a.s  to  admit  of  such  service,  then  by- 
leaving  it  at  the  attorney's  residence,  with  some  person 
of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made,  by  leaving  the 
paper  at  his  residence,  between  the  hours  of  six  in  the 
morning  and  nine  in  the  evening,  with  some  person  of 
suitable  age  and  discretion. 

§  371.  Service  by  mail  may  be  made,  where  the  per- 
son making  the  service  and  the  person  on  whom  it  is 
to  be  made,  reside  in  different  places,  between  which 
there  is  a  regular  communication  by  mail. 

§  372.  In  case  of  service  by  mail,  the  paper  must  be 
deposited  in  the  post-office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and 
the  postage  paid. 

§  373.  Where  a  paper  is  served  by  mail,  two  days 
shall  be  added  to  the  time  of  service,  if  the  person  to 
be  served  reside  within  fifty  miles  of  the  person  maJdng 
the  service,  and  one  day  for  every  additional  fifty  miles ; 
the  distance  to  be  estimated  by  the  usual  mail  route. 

§  374.  Notice  of  a  motion,  or  other  proceeding,  before 
a  court  or  judge,  shall  be  given  at  least  five  days  before 
the  time  appointed  therefor,  if  the  person  to  be  served 
reside  within  fifty  miles  of  the  place  where  the  hear- 


ing  is  to  be  had,  and  for  every  additional  fifty  mileSi  one 
day  shall  be  added  to  the  time  of  notice. 

§  375.  Where  a  defendant  shall  not  have  answered, 
#6rvice  of  notices  or  papers,  in  the  ordinary  proceedings 
in  an  action,  need  not  be  made  upon  him,  unless  he  be 
imprisoned  for  want  of  baiL 

\  376.  Where  a  plaintiff,  or  a  defendant  who  has  de- 
murred or  answered,  resides  out  of  the  state  or  has  no 

attorney  in  the  action,  the  service  may  be  made  on  the 
clerk,  for  the  party. 

§  377.  The  summons,  and  the  several  pleadings  in  an . 
action,  shall  be  filed  with  the  clerk  within  ten  days 
after  the  service  thereof,  respectively,  or  the  adverse 
party,  on  proof  of  the  omission,'Shall  be  entitled,  with- 
out notice,  to  an  order  firom  a  judge  that  the  same  be 
filed  within  a  time  to  be  specified  in  the  order,  or  be 
deemed  abandoned.  ^ 

\  378.  Where  a  party  shall  have  an  attwney  in  the 
action,  the  senrice  of  papers  shall  be  made  upcm  the  at- 
torney, instead  of  the  party. 

§  379.  The  provisions  of  this  chapter  shall  not  apply 
to  the  service  of  a  summons,  or  other  process,  or  of  any 
paper  to  bring  a  party  into  contempt. 


[p.  fc  p.]  17 
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CHAPTER  XII. 

DUTIES  OF  SHERIFFS  AND  CORONERS. 

SxcTXOK  380.  Duty  of  therifT  and  coroner  in  serving  or  executing  procen,  fce. 

§  380.  Whenever,  pursuant  to  this  act,  the  sheritf* 
may  be  required'  to  serve  or  execute  any  summons  or 
order,  or  to  do  any  other  act,  he  shall  be  bound  to  do  so, 
in  like  manner  as  upon  process  issued  to  him,  and  shall 
be  equally  liable  in  aU  respects  fi)r  neglect  of  duty ;  and 
if  the  sheriff  be  a  party,  the  coroner  shall  be  bound  to 
perform  the  service,  as  he  is  now  bound  to  execute 
process,  where  the  sheriff  is  a  party 

CHAPTER  XIII. 

ACCOUNTABILITY  OF  GITARDIANS. 
SxcTiox  381.  Guardian  not  to  receive  property  until  security  if  given. 

§  381.  No  guardian,  appointed  for  an  infant,  shaU  be 
permitted  to  receive  property  of  the  infant,  until  he 
shall  have  given  sufficient  security,  approved  by  a  judge 
of  the  court  or  a  county  judge,  to  account  for  and  ap- 
uAj  the  same,  under  the  direction  of  the  courti 

CHAPTER  XIV. 

POWERS   OF   REFEREES. 
Sbctxon  381.  Referees  authorized  to  administer  oaths,  fro. 

§  382.  Every  referee,  appointed  pursuant  to  this  act 
shall  have  power  to  administer  oaths,  in  any  proceed- 
ing before  him,  and  shall  have  genemlly  the  powers 
now  vested  in  a  referee  by  law. 


CHAPTER  XV. 

CEIHTSULL  PROYISIOllS. 

Sbction  383.  Bei&iiition  of  <<tc«1  property." 

384.  Ikiflirirt—  or  <*p«i«MMl pioptftjr*" 

385.  Deflnition  of  <«  property." 
886.  DeftBitkm  of  »dieCrlc«i." 

387.  DeflBiUon  of  «clerk.» 

388.  Statutory  proyiuoiit  incontiiteiit  with  this  act  repelled* 

389.  Bulei  «ttd  p««ciiee  laooariMent  with  thi>  act  lOf  ealidi 

390.  This  act  not  to  aflbet  eertain  proyiaioiis. 

391.  Thia.aet,  whea  to  take  eflbet. 

4  383.  Tbe  words  ^^  real  property/'  as  used  in  this  act, 
are  co^extensive  with  lands,  teAemeuts  and  heredita- 
nents. 

§  384  The  words  "personal  property,"  as  used  in  this 
act,  include  money,  goods,  chattels,  things  in  action,  and 
evidences  of  deht. 

{  885*  The  word  *'  property,"  as  used  in  this  act,  in- 
tdudes  property  real  and  personal. 

4  386.  The  word  '*'  district,"  as  used  in  this  act,  signi- 
fies judicial  district,  except  when  otherwise  apparent  from 
the  context. 

§  387.  The  word  "  clerk,"  ds  used  in  this  act,  signifies  the 
derk  of  the  court  where  the  action  is  pending,  and,  in  tUe 
supreme  court,  the  clerk  in  the  county  mentioned  in  tbe 
title  of  the  complaint,  or  in  another  county  to  which 
the  court  may  have  changed  the  place  of  trial,  unless 
<itherwise  apparent  from  the  context 


§  388;  AIT  statutory  provisions,,  inconsistent  with  this 
act,  are  repealed,  but  this  repeal  shall  not  revive  a 
statute,  or  law,  which  may  have  been  repealed,  or  abo* 
lished,.  by  the  provisions  hereby  repealed. 

§  389.  The  present  rvles  and  practice  oj^  the  courts,  in 
civil  actions,  inconsistent  wiih  this  act,  we  abrogated  ^ 
but  where  consistent  with  this  act,,  they  shall  continue,  un- 
til the  further  action  of  the  legislature.. 

f  389.  Until  the  legislature  shall  otherwise  provide,, 
this  act  i^all  not  affect  prcMseedings  upon  manda- 
mus, prohibiticm,  qpia  warranto,  scire  fkcias  to  repeal 
letters  patent,  nor  any  proceedings  ];»:ovided  for  by  the 
second,  third,  fourth,  fifth,  sixth  i^  eighth  titles  of 
chapter  five,  of  the  third  part  of  the  Revised  Statutes,. 
or  by  chapter  eight  of  the  same  part,  excluding  the 
second  and  twelfth  titles  thereof;  except  that,  when,, 
in  the  course  of  any  such  proceedings,  or  in  consequence 
thereof,  a  civil*  action  shall  be  lHr€mght,.such  action  shall 
be  conducted  in  conformity  to  this  act;  and  except,  also,, 
where  any  particular  provision  of  the  titlesa  nd  chaptera 
enumerated  in  this  title,  shall  be  plainly  inconsistent 
with  this  act,  such  provision  shall  be  deemed  repealed. 

§  891.  This  act  shall  take  eflfect  on  the  first  day  ol 
May  next ;  except  that  sections  23,  24^  26,  36  and  37^ 
diall  take  e&ct  ijBimedkte]^. 


A^PtENDIX  A. 


SCHEDULE  OF  FORJia 


SUMMONS. 

^oC ^.D , 

You  are  hercly  summoned  to  aiwwer  the  complaint  of  A ^       ■, 

of  which  a  copy  is  hereto  annexed,  and  to  serve  a  copy  of  ydur  answer  on 
me  at  the  -cUynf  Alfmny^  within  twenty  days  after  the  serrice  of  this 
summons,  exclusire  of  theday  of  service,  or  [the  plaintiff wiH take  judg^ 
<fnent  against  you /or  9  with  interest  from  the'first  day  of  January, 
184S.] 

A.  B.,  Pl% 

E.F.^PlTfAit^y. 
Albany,  Fehfuary  1,  184a 

Or,  if  the  action  ^o  not  arise  on  contract  for  the  recovery  of  money 

only,  the  following,  instead  of  the  part  hi  brackets :  [the  plaintiff  will 

«pply  to  the  next  special  term  of  the  court,  at  .the  bn  the 

day  of  for  the  reli^  demanded  in  die  complaint.] 


COMPLAINT. 

SlTPREMB  CoxniT    "^ 

County  of  Mhany^ 
A.B, 
agU 
CD. 

A B ,  plaintiff,  complains; 

that  C--^  D ,  defendant,  on  the  4ay  of  A,  D.        iX 

by  his  promissory  note  in  writing,  for  value  received^  promised  to 

pay  the  plaintiff  $1000,  in  thirty  days  thereafter^  and  thai  be  has  not 


paid  the  same :  whereupon  the  plaintiff  demaode  judgment  against  tBr 
defendant  for  the  SIOOO,  with  interest  from  the  day  of 

A.  B.  Plff. 
&r 

E.  F.  Plf  Atty. 
County  ofAliany.    A.  B.  being  sworn  saithy  that  he  believes  the  fote^ 

gcHng  complaint  to  be  true.r 

A.B* 
Sworn  this  kt  day  of  Februry, ) 
1848,  before  me.  ) 

J.F.Comr*  of  deeds. 

N.  B. — ^We  have  prepared  these  forms,  by  way  of  illustration  merely,- 
thinking  it  better  not  to  make  them  part  of  the  act,  but  to  leave  the  par- 
ties to  devise  the  best  and  simplest  forms  for  themselves.  It  will  be  seen 
that  in  the  title,  we  have  placed  the  plaintiff's  name  first  in  all  cases^ 
Whether  the  pleading  be  on  the  defendant's  part  or  the  plaintiff's.  Thi» 
We  think  most  convenient. 


-SUMMONSt 

To  C.  D.— 

You  are  hereby  summoned  to  answer  the  complaint  of  A.  B.,  of  which 
a  copy  is  hereto  annexed,  and  serve  a  copy  of  your  answer  on  me  at  the 
city  of  Albany^  within  twenty  days  after  the  service  of  this  summons^ 
exclusive  of  the  day  of  service,  or  the  plaintiff  will  take  jndgmenf 
against  you  for  91000  with  interest  from  the  day  of 

A.  D., 

A.  B.,  PPff. 

or 
E.  F.,  PVff's  Ait'y. 
Albany,  February  1, 184& 

Chunty  of  Atbarty,  G.  H.,  of  the  city  of  Albany,  being  sworn,.8aith,  that 
on  the  second  day  of  Febraary,  at  that  city,  he  served  personal- 
ly on  C.  D.,  the  defendant,  a  summons  of  which  the  foregoing  is 
a  copy,  together  with  a  copy  of  the  complaint  therein  mentioned. 

O.  H. 

Sworn  this  2d  day  of  February,  7 
A.  D.,  1848,  before  me.       ) 

T.  P.,  Com*r  of  JkedM. 


tea 


JUDGMENT  BOLL  ON  FAILUBE  TO  ANSWEB. 


SlTPBEMB  COUKT,    '^ 

County  of  Albany^ 
A.  B. 

^• 
'      C.  D. 


A.  B.,  plaintiff,  complains ; 
that  C.  D.,  defendant,  on  the 


day  of  A.  D. 

by  his  {Hromissory  note  in  wr^ 


ting,  for  yalue  receiyed,  promised  to  pay  the  plaintiff  SIOOO,  in  Huaflf 

days  thereafter,  and  that  he  has  not  paid  the  same :  whereupon  the 

plaintiff  demands  judgment  against  the  defendant  for  the  SIOOO,  wilii 

interest  from  the  '    day  of 

A.  B.,  Plff.. 

E.  F.,  PVff's  Att^. 

County  of  Albany,    A.  B.  being  sworn,  saith  that  he  believes  the  foro« 
going  complaint  to  be  true. 

A.  B 

Sworn  this  1st  day  of  February, ) 
A.  D.  1848,  before  me.  ) 

T.  P.,  Com'r  of  Jkedt. 

SVFBEMB  COUHT. 
A- 


County  of  Albany.  E F ,  plaintiff's  attorney  in  this  cause,  be- 
ing sworn,  saith,  that  no  copy  of  an  answer  to  the  complaint  has  been 
served  on  him. 

E.  F. 
Sworn^this  23d  daj  of  February, ) 


A.  D.,  1848,  before  me. 


T.  P.  Com'r  of  Duds. 


SUPBSHB  CoirsT,' 
A.  B., 
agt. 
C.  D. 


Judgment, 

Ftbruaay  23,  1848. 


The  summons,  with  a  copy  of  the  complaint  in  this  action,  haviag 
been  personally  served  on  the  defendant,  on  the  firat  day  of 

February,  A.  D.  1848,  and  no  copy  of  an  answer  to  the  comjplaint  having 
been  served  on  the  plaintiff's  attorney,  as  required  by  the  summonat 
now,  on  motion  of  E.  F.,  plaintiff's  attorney,  it  is  hereby  adjudged  thai 

the  plaintiff,  recover  of  the  defendant,  the  sum  of  • 

with  •  costs. 


AM 

JUDGMENT  ROLL  ON  ISSUE  OF  FACT 

[Same  as  above  to  the  end  of  the  stunmons.] 

ANSWER. 

SUPEEBIB    CoUBT/ 

A.  B. 
agt. 
CD. 

^C.  D.|  the  defendant,  answers  to  the  compbiat 

Aat  on  the  day  of  he  paid  the  note  mentioned  in 

tt«  eemplaiot. 

C.  D.,  Drf^. 

or 

L.  M.,  De/U  Att*y. 

SautUy  ^Albany.    C.  D.,  being  sworn  saith,  that  he  believes  the  fore* 

going  answer  to  be  true. 

C.  D. 
Sworn  this  4th  day  of  Februaiy,  ) 
1848,  before  me.  ) 

T.  P.,  ConCr  of  Deedi. 

SUPBBKB   COUBT, 

A — 

agt. 

C —  - 

Gmtniy  of  Albany.  At  a  circuit  court,  held  in  this  county,  on  the  15th 
day  of  February,  A.  D.  1848,  before  S.  T.,  justice,  the  jury 
found  a  verdict  on  the  issue  for  the  plaintiff,  for  the  sum  of 
8 

O.  P.,  CUrk. 


SVFBBXB    COUBT,'' 

A.  B. 

agt. 

C.  D. 


Judgment, 

Ikbruary  16,  1848. 


This  cause  being  at  issue  upon  the  facts,  and  a  trial  by  jury  had,  on 
which  a  verdict  was  found  for  the  plaintififfor  $  ,  now,  on  motion 

of  E.  F.,  plaintiff's  attorney,  it  is  hereby  adjudged,  that  the 

plaintiff,  recover  of  the  defendant,  the  sum  of  •  ,  witk 

$         .  costs. 


COMPLAINTS. 


INDORSEE  AGAINST  MAKER  ON  NOTE. 
That  the  defendant  on  at  ,  by  his  note  in  writing  for  value 

receiyed,  promised  one  6.  H.  to  pay  him  or  his  order  dollars 

m  months  from  thaiday ;  that  6.  H.  endorsed  the  note  to^ 

the  plaintiff,  yet  that  the  defendant  has  not  paid  the  same,  &;c. 

OR 

That  the  defendant  signed  a  note,  of  which  a  copy  is  hereto  annexed, 
that  the  payee  endorsed  it  to  the  plaintiff,  yet  that  the  defendant  haa 
not  paid  the  same* 

INDORSEE  AGAINST  INDORSEE  ON  NOTE. 
That  one  G.  H.  on  at  ,  by  his  note  in  writing 

for  value  received,  promised  the  defendant  to  pay  him  or  his  order 
dollars  in  months  from  that  day ;  that  the  defendant  endorsed 

the  note  to  the  plaintiff;  that  when  it  became  due,  it  was  presented  to 
G.  H.  for  payment,  but  that  he  refused  to  pay  it,  and  that  notice  thereof 
was  thereupon  given  to  the  defendant ;  yet  that  the  defendant  has  nol 
paid  the  same,  kc 

OR 

That  one  G.  H.  signed  a  note,  of  which  a  copy  is  hereto  annexed,  that 
the  defendant  endorsed  it  to  the  plaintiff,  that  when  it  became  due  it 
was  presented  to  G.  H.  for  payment,  but  that  he  refused  to  pay  it,  and 
diat  notice  thereof  was  thereupon  given  to  the  defendant ;  yet  that  he 
has  not  paid  the  same,  &e. 


PAYEE  AGAINST  ACCEPTOR  ON  A  FOREIGN  BILL 
OF  EXCHANGE. 

That  one  G  H  at  Liverpool,  in  England,  on  made  his  bill 

of  exchange  in  writing,  and  directed  the  same  to  the  defendant,  at  the 
City  of  New-\ork,  and  thereby  required  the  defendant  in  days 

after  sight  of  that  his  first  of  exchange,  (the  second  and  third  of  the 
•ome  tenor  and  date  dot  paid,)  to  pay  to  the  plaintiff  dollars  for 

value  received,  that  the  defendant  on  accepted  the  bill;  j^ 

Ibat  he  has  not  paid  the  some. 

Complaint  by  payee  against  drawer,  and  by  indorsee  against  drawer, 
acceptor  and  indorser,  may  be  drawn  in  a  similar  manner. 
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ON  A  POLICY  OP  INSURANCE. 

That  on  the  defeodants  signed  a  policy  of  insurance,  of  which 

a  copy  is  hereto  annexed  ;  that  the  plaintiff  was  then  the  owner  of  the 
vessel '  therein  mentioned,  and  continued  such  owner  until  her  loss ; 
that  the  vessel  while  proceeding  on  the  voyage  described  in  the  policy, 
was  totally  lost  by  the  perils  of  the  seas ;  that  the  plaintiff's  loss,  by 
reason  thereof,  was  dollars ;  that  on  he  furnished 

the  defendants  with  proof  of  the  loss  and  of  the  plaintiff's  interest ; 
yet  that  the  defendants  have  not  paid  any  part  of  such  loss. 

OR  Tins. 

That  on  the  plaintiff  was  the  owner  of  the  ship  then 

lying  in  the  port  of  New-Tork  ;  that  the  defendants,  in  consideration 
of  a  premium  therefor  paid  to  them  by  the  plaintiff,  made  a  policy  of 
insurance  upon  the  ship  for  a  voyage  from  New- York  to  Cadiz,  in 
Spain,  and  at  and  from  Cadiz  to  her  port  of  discharge  in  the  United 
States,  and  thereby  promised  to  insure  for  the  plaintiff  dollars 

upon  the  ship  for  the  voyage^  against  the  perils  of-  the  seas  and  other 
perils  in  the  policy  mentioned.  And  the  plaintiff  avers,  that  the  ship, 
on  sailed  from  New- York  on  the  voyage  described  in  the 

policy,  and  while  proceeding  thereon  was,  by  the  perils  of  the  seas, 
wrecked  and  totally  lost,  of  which  the  defendants  on  had 

net  ice ;  yet  that  they  have  never  paid  any  part  of  such  sum. 


ON  A  COVENANT. 

That  on  the  defendant  executed,  under  his  hand  and  seal,  an 

instrument  in  writing,  of  which  a  copy  is  hereto  annexed  ;  that  the 
plaintiff  has  complied  with  all  its  provisions  on  his  part,  bat  that  the 
defendant  has  not  complied  with  the  following  provision  thereof,  viz : 


FOR  ASSAULT  AND  BATTERY. 
That  the  defendant  at  ,  on  ,  assaulted  and  beat 

^e  plaintiff:  wherefore  the  plaintiff  demands  judgment  against  the- 
defendant  for  the  injury,  and  that  the  defendant  may  be  adjudged,  to 
make  to  the  plaintiff  compensation  in  damages  therefor,  to  the  amount 
of  S 


im 


FOR  TRESPASS  IN  TAKING  GOODS. 

That  on  ,  at  ,  the  defendant  without  learer  and 

wrongfully,  took  the  following  property  of  the  plaintiff,  viz: 


FOR  TRESPASS  IN  ENTERING  UPON  LAND. 

That  on  ,  at  ,  the  defendant  without  leave,  and 

wrongfully,  entered  a  lot  of  land,  of  which  the  plaintiff  is  the  owner  in 
fee  (or  if  he  hare  a  lesser  estate  describe  it)  situated  at  , 

and  broke  up  the  ground,  &c. 


FOR  LIBEL. 

That  the  defendant  being  the  proprietor  (printer  or  publisher)  of  s 
newspaper  published  in  the  ,  called  ther      ,  ,  the  fol- 

lowing libel  concerning  the  plaintiff  was  on  published  there- 

in, viz : 

OR 

That  the  defendant  on  the,  at  published 

the  following  libel  concerning  the  plaintiff,  viz : 


FOR  SPECIFIC  RELIEF  ON  ACCOUNT  OF  BREACH  OF 

TRUST. 

A B        ,  complains ; 

that  C D ,   did  on  the  day  of 

A.  D.  by  an  instrument  then  duly  executed  by  a.t  the 

parties  therein  named,  of  which  a  copy  is  hereto  annexed,  take  upon 
himself  the  execution  of  the  trusts  therein  mentioned,  and  has  neverthe* 
less  committed  the  following  breaches  of  trust.  ♦  •  • 

Wherefore  the  plaintiff  demands,  that  the  defendant  may  be  re»r 
trained  by  injunction  from  any  farther  disposition  of  the  trust  property, 
compelled  to  render  to  the  plaintiff,  compensation  in  damages  for  the 
breaches  of  trust,  removed  from  the  trust,  and  another  trustee  appointed 
»  hia  place    Dated 


«6d 

ANSWES& 


TO  COMPLAINT  ON  NOTE. 

SuPRBBfS    COURT^    ' 

County  of  Albany, 
A B ,      f 

C— ^^D— 

C D ,  defendant,  answers  to  the  complaint, 

That  he  did  not  sign  the  note  mentioned  in  the  complaint 

C D ,  Def'U 

or 
L M ,  Defts  Att^ff. 

County  of  Albany.     G D being  sworn,  saith,  that  he  believes 

Che  foregoing  answer  to  be  trire. 

Sworn  this  day  of  ,  ) 

A.  D.  ,  before  me.  ) 

T.  R,  Com'r  of  Deeds. 

That  on  the  day  of  ,  he  paid  the  note  roentioxk^ 

isd  in  the  complaint. 

That  the  note  was  not  presented  to  G.  H.  for  payment,  as  is  alleged 
in  the  complaint. 


ON  INSURANCE. 

That  the  ship  was  not  lost  by  the  perils  of  the  seas,  as  is  alleged  in 
the  complaint* 

OB 

That  the  plaintifi  did  not  comply  with  the  following  c6nditions  ol 
insurance,  vis^ 

OR 

That  the  vessel  was  unsea worthy  when  she  sailed  on  the  voyage  nien*- 
tioned  in  the  con^)laint. 


ON  COVENANT. 

That  the  defendant  did  comply  with  the  provision  in  the  agreement 
set  forth  in  the  complaint,  therein  alleged  not  to  have  been  complied 
with  by  him. 
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FOR  ASSAULT  AND  BATTERY. 

That  he  did  not  assault  or  beat  the  plaintiff,  as  is  alleged  in  the  cmtt* 
plaint. 


FOR  TRESPASS*  IN  TAKING  GOODS. 
That  he  did  not  take  the  property  mentioned  in  the  complaint. 

OR 
That  the  property  mentioned  in  the  complaint  was  not  the  property  of 
the  plaintiff. 


FOR  TRESPASS  IN  ENTERING  UPON  LAND. 
That  he  did  not  enter  the  lot  of  land  mentioned  in^the  complaint. 


FOR  LIBEL. 

«    That  the  eharge  published,  as  alleged  in  the  complaint,  was  trae  in 
all  its  parts.. 


REPLY. 

SUPRBHB   CotTRT, 

County  of  Albany : 
agt. 


The  plaintiff,  A B ,  replies  to  the  answer  of  C D , 

Thai  the  defendant  did  not  pay  the  note  mentioned  in  the  complaint, 

ft  ha  has  alleged  in  his  answer. 

A.B.PZ/. 

or 
E.  F.  Plfi  jiity. 

County  of  Albany.    A  B ,  being  duly  sworn,  saith,  that  he 

helieres  the  foregoing  reply  to  be  true. 


A.B. 


Sworn  this        day  of  ) 

A*  D.  before  me.         ) 

T.  P.  OomofBudu 


DEMUfiRES. 


The  defendant  demurs  to  the  complaint,  for  the  following  grounds  of 
objection,  yiz: 

First     

Second •        •        • 

C D .Dept. 

or 
E F ,  DepU  AH'y. 


ORDER  OF  ARREST- 

To  the  sheriff^  of  the  county  of  Albany : 

You  are  hereby  required,  forthwith  to  arrest  the  defendant,  and  hoU 
him  to  bail  in  the  sum  of  9  und  to  return  this  <Nrder  to  (tke 

plaintiff  or  attorney  subscribing  or  endorsing  the  order,)  U  t  o^ 

the  day  of  A.  D. 

Athany^  February  2,  1848. 

J.  W.,  Justice  of  the  supreme  courts 

or 
E.  W.,  County  judge  of  the  county  of  Albany. 


UNDERTAKING  ON  THE  PART  OF  THE  PLAINTIFF, 

A B 

agl. 


Whereas,  application  has  been  made  to  J.  W.,  justice  of  the  sopreme 
court,  for  an  order  to  arrest  the  defendant  in  this  cause,  we  do  berel^ 
undertake,  that  if  the  defendant  recover  judgment,  the  plaintiff  will  pay 
all  costs  that  may  be  awarded  to  the  defendant,  and  all  damages  which 
he  may  sustain  by  reason  of  the  arrest^  not  exceeding  8 

Albany,  February  2, 1848 
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UNDERTAKING  OF  THE  BAIL. 


-B- 

agt, 
_D- 


Tlie  defendant  having  been  arrested  by  the  BheriflT  of  the  county 

upon  an  order  of  arrest  in  tbia  cause i  granted  by  we 

A-  W*,  of  farmer,  and  E.  W.,  of  merchant 

hereby  undertake,  in  the  sum  of  S  that  ihe  defendant  shall 

at  all  times  render  himself  amenable  to  the  process  of  the  court,  during 
the  pendency  of  this  action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  thereia. 


^  1 


NOTICE  TO  SHERIFF  TO  DELIVER  PERSONAL  PROPERTY 
A B ,^ 

agL  >  Tabe  endorsed  on  the  affidavit. 

To  the  sheriff  of  the  county  of  Albany : 

Yau  are  hereby  required  to  take  from  the  defendant  the  property  de* 
scribed  in  the  within  aflidairit,  and  deliver  it  to  the  plaintiff* 
Albanjf,  Fthruary  2,  184a 

A B— ,  Pl% 

or 
E— ^  F ,  FVff^  AitY 


INJUNCTION- 
A B.^ 


It  appearing  satisfactorily  to  me,  by  the  affidavit  of 
that  sufficient  grounds  therefor  exist,  I  do  hereby  order,  that  the  defend- 
ant desist  (or  refrain)  from  until  the  further 
order  of  the  court, 

Alba?iy,  Februurtf  2,  1848. 

jt  W*|  Justice  of  the  supreme  court, 

or 
E.  W-t  County  judge  of  the  county  of  ABany 


APPENDIX  B. 


TABLE 


Showing  the  number  of  courts  held  for  the  trial  of  ciril  actions  in  the 
several  counties  under  the  old  constitution,  and  under  the  act  of  1847; 
and  the  number  of  united  circuits  and  special  terms,  as  proposed  by 
this  act,  exclading  local  courts  of  cities. 


Names  or  Gottnties 
AND  Districts. 


City  and  county  of  New. 
York, 


Sectmd  Diitriei. 

Richroond. 

SuflTolk, 

Queens, 

Kings, 

Westchester, 

Orange, 

Rocklaod, 

f*atnam 

Dntchees, 


Third  Diitrist. 

Columbia, 

SuUivan, 

Ulster, 

Greene, 

Albany, , 

Schoharie, 

Rensselaer, 


o 


F\Hirih  nutria. 

Warren, 

Saratoga, 

Washington, 


Fianklin, 

St.  Lawrence, 

Clinton, 

Montgomery, 

FQItonwith  Hamilton, 
Sebeneetady, 


[p.  k.  P.] 


371,223 


13,673 
34,679 
31,849 
78,491 
47,578 
52.227 
13,741 
13,258 
56,124 


41,476 
18,727 
48,907 
31,967 
77,268 
32,488 
62,338 


14,908 
41,477 
40,554 
25,102 
18,692 
62,354 
31,278 
29,643 
20,461 
16,631 


Under  old  Coiwt. 


I 


19 


14 


12 


28 


3  o 


17 


47 


22 


20     31 


Under  act  of  1847. 


11 


10 


12 


21      19 


17     14 


51      20 


2 
2 
2 
2 
2 
2 
2 
2 
2 
2 


30 


23 


A  5  .2; « 


o  ® 


21 


40 


49 


^2 


7 
7 
7 

10 
7 
8 
7 
0* 

11 


o 


Oi 


11 


70 


31     37 


20     33     40 


4       8 
4       5 


53 


M 


7 
8 
8 
7 
6 
7 
6 
7 

10    1 
7 

IT 


3 
4 

3 

6 
4 

4 
3 
3 

4 

IT 


4 

3 
4 
3 
6 
3 
5 


28 


3 
4 
4 
3 
3 
6 
3 
3 
3 
3 

IT 


18 


2^4 


TABL£.-^ONTINCE0. 


Names  or  Counties 

AN'D    Dl»TAICTfl. 

t 

IJnde 

1 

2 
2 
2 
2 
2 
2 

t 

£ 

s 

8 

4 
4 
4 
3 
3 
2 

S  aS 

_  a 
H 

6 
6 
6 
5 
6 
4 

en 

4 
4 
4 
2 
2 
2 

U 

V. 

2 
2 
2 
2 
2 
2 

hlrr  u 

51 
ct 

s 

4 
4 
4 
3 
3 
3 

cl  of 

■n 

O  C 

18J7. 

*  s 

3 

'V 

o 

Fifth  Dittria. 

70,175 
84,7:6 
48,441 
»7,424 
64,999 
20,218 

fi0,509 
36,990 
40,987 
39,900 
25,H08 
22,456 
23,689 
38,168 
26,081 

33>193 
42,616 
24,972 
20,777 
42,692 
61,699 
70,899 
49,663 

46,548 
30,169 
25,846 
34,550 
31,967 
40,080 
27,205 
78,635 

6 
6 
6 
4 
4 
4 

6 
6 
6 
6 
6 
6 

10 
10 
10 
7 
7 
7 

5 

Oneida, 

6 

OtvrogOy •••••• 

4 

H^rlcimAP.  ■••••■ 

4 

JfiftorioOf  t*«**... 

5 

LewU, 

3 

Sixth  JHttria. 
Ota^ffo 

12 

2 
2 
2 
2 
2 
2 
2 
2 
2 

20 

3 
4 
3 

4 
2 
3 
4 
4 
3 

32 

6 
6 
6 
6 
4 
6 
6 
6 
6 

18 

2 

2 
2 
2 
2 
2 
2 
2 
2 

12 

2 

2 
2 
2 
2 
2 
2 
2 
2 

21 

3 
4 
3 
4 
3 
3 
4 
3 
3 

30 

4 
4 
4 
4 
4 
4 
4 
4 
4 

33 

5 

6 
6 
6 
6 
5 
6 
6 
6 

51 

7 

8 
7 
8 
7 
7 
8 
7 
7 

27 
4 

Xlela  ware 

4 

Madison^  .titTt.* 

4 

Chnnanp^n.  ••t t-* 

4 

^^UCIUUIg^U, 

3 

Tioga, 

3 
3 

Tomnk ins  •■••••  .••••• 

4 

CorUandy .'...;.; 

3 

18 

30 

48 

18 

18 

30 

36 

48 

.66 

32 

Seventh  Dlitria. 
Lfivincaton.  .••■>• 

2 
2 
2 
2 
2 
2 
2 
2 

16 

2 
2 
2 
2 
2 
2 
2 
2 

3 
3 
3 
4 
4 
4 
4 
3 

3 
3 
3 
3 
3 
3 
3 
3 

6 
6 
6 
6 
6 
6 
6 
6 

2 
2 
2 
2 
2 
2 
6 
2 

2 
2 
2 
2 
2 
2 
3 
2 

3 
3 
3 

t 

4 
4 
3 

4 
4 
4 
4 
4 
4 
9 
4 

6 
6 
6 
6 
6 
6 
7 
6 

7 
7 
7 
8 
8 
8 
13 
7 

3 

v\  avne.  • ••••• 

4 

3 

Yates, 

3 

Ontario*  ••-'....•*•■••■ 

4 

SlAnben.  >.• •••• 

4 

l^onroe            ,..•••••* 

6 

4 

v»«yug», 

44 

6 
6 
6 
6 
6 
5 
6 
5 

20 
2 

1 

2 
2 
2 
2 
6 

17 

2 
2 
2 
2 
2 
2 
2 
2 

16 

28 

3 
3 
3 
3 
3 
3 
3 
3 

37 

4 
4 
4 

4 
4 
4 
4 
8 

46 

6 
6 

6 
6 
5 
5 
6 
6 

65 

31 

Eighth  DMrkt. 
ChautaiiQUe* 

7 
7 

7 
7 
7 

7 

7 

11 

4 

t  fOttflPlllii'iMk.  .••<■••*.• 

3 

OrleanSy 

3 

Niaflrora. 

4 

3 

A 11  ji  van  V.  .>••••• 

4 

Siir.'::^':::::::.::;: 

3 
6 

16 

24 

40 

20 

24 

36 

40 

60 

30 

RECAPITULAT 
Vint  District. 

ION. 

6 
19 
14 
20 
12 
18 
16 
16 

12 
28 
22 
31 
20 
30 
28 
24 

17 
47 
36 
61 
32 
48 
44 
40 

11 
21 
17 
20 
18 
18 
20 
20 

10 
19 
14 
20 
12 
18 
17 
16 

12 
30 
23 
33 
21 
30 
28 
24 

21 
4) 
31 

36 
37 
36 

22 
49 
37 
63 
33 
4S 
46 
40 

33 
70 
64 
73 
61 

65 
60 

11 

Second      do     ■•■••..•>««•■•■•■■•. 

34 

Third      do    

28 

Poarth     do     

34 

Fifth        do    

27 

flivth          do ..•■• 

32 

&*VAnth    do     ■• 

31 

30 

120 

196^ 

316^  145 

126 

203^ 

?IL 

329^ 

474 

227 

275 

By  the  existing  laws,  the  number  of  circuits  and  special  terms  in  the 
several  counties,  is  determined  by  the  judges  uf  the  supreme  court,  not 
to  be  less  than  two  circuits,  and  two  special  terms  in  each  county  in  a 
3'ear.  The  above  table  shews  the  number  of  those  courts,  as  establish- 
ed by  the  judges  for  the  several  counties  for  the  year  1848.  With  the 
exception  of  the  cities,  (and  of  Syracuse  and  Oswego,  about  to  become 
cities,)  they  have  established  the  smallest  number  of  each  of  these 
courts,  allowed  by  law,  in  each  county  of  the  state ;  hence  it  will  be 
seen,  that  the  number  of  courts  is  now  virtually  fixed  by  law.  The 
county  court  judges  also  determine  the  number  of  terms  to  be  held  by 
them  respectively,  and  designate  so  many  of  them  as  they  may  deem 
necessary  for  jury  terms,  not  less,  however,  than  the  number  of  jury 
courts  as  established  by  law  for  the  late  common  pleas.  Whether  the 
number  of  jury  courts  has  been  increased,  we  have  no  means  of  know- 
ing, but  it  could  not  be  diminished.  It  was  therefore  safe,  for  the  pur- 
poses of  the  above  table,  to  take  the  number  of  jury  county  courts  under 
the  old  system,  as  within  the  limits,  and  in  that  way  it  has  been  com- 
piled. 

As  the  law  now  stands,  equity  cases  are  triable  at  a  special  term  be- 
fore a  single  judge,  and  acticns  at  law  are  triable  at  a  circuit  court,  to 
be  held  at  a  time  distinct  from  the  special  term,  before  a  single  judge. 
Actions,  both  at  law  and  equity,  are  triable  at  courts  of  common  pleas, 
(now  called  county  courts,)  at  other  distinct  terms. 

The  whole  number  of  these  courts  required  to  be  held  in  the  state,  in 
a  year,  including  common  pleas  of  New- York  city,)  is  474, 

We  propose  to  combine  these  trial  courts,  and  to  have  the  circuits 
and  special  terms  held  at  the  same  times,  before  the  same  judges,  and 
to  require  the  issues  in  ordinary  actions  now  triable  in  the  county  courts, 
to  be  also  tried  at  the  same  circuits,  and  by  this  means,  to  reduce  the 
whole  number  of  trial  courts  in  the  state,  from  474  to  227. 

We,  however,  require  the  county  courts  to  hold  six  terms  a  year ;  but 
without  a  jury,  except,  when  in  a  special  proceeding,  a  jury  shall  be- 
come necessary.  These  cases  are  of  such  rare  occurrence,  that  it  was 
deemed  best  to  allow  a  speoial  jury,  to  be  summoned  in  analogy  lo  the 
present  practice  in  cases  of  insolyency,  lunacy,  &c. 


ERRATA  AND  AMENDMENTS. 

f  6].  Add  ftt  the  end»'*aod  except  also  that  in  the  city  and  county  of  New- York  a 
judgment,  the  ti*anscript  whereof  is  docketed  in  the  office  of  the  clerk  of  the 
county,  shall  have  the  lame  effect  as  a  lien,  and  be  referred  in  the  same  man- 
ner as  a  judgement  in  the  court  of  cemmon  pleas  for  the  city  and  county  of 
New-York." 

§  191.  Strike  out  '<a  judfj^e  of,"  in  the  third  line;  after  '< brought,"  in  the  fourth 
line,  insert,  <<or  by  a  judge  thereof,"  and  at  the  end  add,  «<and  when  made 
by  a  judge  may  be  enforced  as  the  order  of  the  court." 

§  222.    Second  line  strike  out  »<  by,"  after  <*  filed,"  and  insert  '<  with." 

§  225.    In  note  under  this  section,  strike  out  <<  159,"  and  insert  '<227." 

§  233..  After  <<2ti2,"  in  the  parenthesis  insert,  <(and  by  section  337." 

§  236.    First  subdivision,  line  second,  strike  out  '<  thereof." 

§  237.    First  line,  after  ^^roll,"  insert  <<upon  a  judgment." 

§  241.  Stiike  out  •■  only,"  and  insert  after  *'  issued,"  « to  any  county  within  the  juris- 
diction of  the  court." 

§§  247  and  248.  Exchange  places  with  each  other,  and  strike  out  « thus  taken"  in  the 
former. 

§  267.  Transfer  the  last  sentence  that  is,  "  and  hereafter  no  fee  shall  be  paid  for  any 
service  of  a  judge  of  either  of  those  courts,"  to  the  end  of  §  41. 

§  281.    Insert  *•"  of  the"  before  «  order,"  and  make  last  «'  order"  read  "  direct." 

§  283.  Add  at  the  end—"  such  undertaking  or  deposit  may  be  waived  by  a  written 
consent  on  the  part  of  the  rebpondent." 

§  290.    Add  at  the  end,  "  The  sureties  must  have  the  same  qualifications  as  bail,  ac- 
cording to  section  169.'* 
i  §299.    << Supreme"  should  read ''same." 

^  §  324.    Second  Une,  insert  <'  the  "  before  "  appeals,"  and  after  *'  appeals"  add,  "  men* 

tioned  in  this  chapter." 

§  360.    Strike  out  the  last  ''as." 

§  360.    Strike  out  '*  or  on  an  attachment  for  a  contempt.*' 

$  390.  Change  "  389"  to  "  390 ;"  insert  "  that"  before  "  where,"  in  last  line  but  two, 
and  in  the  next  line  for  ''  title"  read  *'  section." 

Page  251.  Strike  out  the  first  "  it,"  and  insert  instead,  "  if  his  testimony  be  wanted 
in  another." 

Page  261.    In  the  second  bracket  insert  "the  court  at,"  before  "the  next;"  strike 
out  "  of  the  court,"  and  insert  instead  "  thereof." 
V  Page  262.    Remove  the  note  "N.  B."  to  the  bottom  of  page  261 . 

^  Page  263.    In  fifth  line  from  the  bottom  strike  out  "first,"  and  insert  " second;"  at 

top,  remove  "judgment  roll  on  failure  to  answer,"  and  place  it  before  "sum* 
monSy"  on  page  262. 

Page  264.    At  top  in  brackets,  strike  out  "  summons,"  and  iniert  "  oomplaiot" 

Page  269.  Under  reply,  strike  out  *'  defendant  did  not  pay  the  note  mentioned  in  the* 
complaint  as  he,"  and  insert,  ''  charge  published  was  not  tme  at  the  defend 


IN  ASSISMBLT^  BfARCH  31,  1M8. 
Bueini,  That  thirty  timet  the  venal  number  of  the  amendments  which  were  made 
hf  the  Senate,  and  which  have  been  conenired  in  by  the  Asiemblj,  U>  the  bill  enti- 
tled <<  An  act  to  aimplify  and  abridge  the  Practice^  Pleadingi  and  Proeeedinga  of  the 
Ooorti  of  thia  State,"  as  reported  by  the  Commissioners  to  the  Legislature,  be  printed 
Ibr  the  nie  of  the  Legidatnre  |  and  that  the  Printer  to  the  Legislatore  be  dbreeted 
to  print  the  same  in  doenment  form,  similar  to  the  original  Code  ;  and  to  bind  Che 
same  at  the  end  of  such  nombers  of  the  said  Code  of  Proeednre  as  hare  not  yet  been 
deliyered  to  the  Legislature.    By  order. 

PHILANDER  B.  PRINDLE,  CUrk  qf  Ms  AatSMtly. 


IN  ASSEMBLY,  March  31,  1848. 

.  AMENDMENTS, 

Made  by  the  Senate  and  eonenrred  in  by  the  Assembly,  to  the 
Code  of  Procedure,  as  reported  to  the  Legishitare  by  the 
Commissioners  on  Praetiee  and  Pleadings. 

Page  2.    Amend  §  2,  to  read  as  follows: 

§  2.  An  action  is  a  regular  judicial  proceeding,  in 
which  a  party  prosecutes  another  for  the  enforcement  or 
protection  of  a  right,  the  redress  or  prevention  of  a 
wrong,  or  the  punishment  of  a  public  offei^ce. 

Page  3.    Amend  §  8,  to  read  as  follows: 

§  8.  This  act  is  divided  into  two  parts. 

The  first  relates  (o  the  courts  of  justice,  and  their  ju- 
risdiction. 
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The  second  relates  to  civil  actions  commenced  in  the 
com'ts  of  this  state  after  this  act  shall  take  effect,  and  is 
distributed  into  twelve  titles.  The  first  four  relate  to 
actions  in  all  the  courts  of  the  state,  and  the  others,  to 
actions  in  the  supreme  cowt,  in  the  county  courts,  in  the 
superior  court  of  the  city  of  New- York,  in  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  in 
the  mayors'  courts  of  the  cities  of  Albany,  Hudson, 
Troy  and  Rochester,  and  in  the  recorders'  courts  in  the 
cities  of  Buffalo  and  Utica ;  and  to  appeals  to  the  court 
of  appeals,  to  the  supre  ne  court,  to  the  county  courts, 
and  to  the  superior  court  of  the  city  of  New- York. 

Plige  30.    Amend  ^  18,  to  read  as  follows: 

§  IS.  The  number  of  special  terms,  circuit  courts  and 
courts  of  oyer  and  terminer,  annually,  in  the  several 
counties,  shall  be  as  follows : 

Eleven^  In  the  city  and  county  of  New-York. 
Six^  In  the  counties  of  Albany,  Erie,  Kings,  Monroe 
and  Oneida. 

Five^  In  the  counties  of  Dutchess,  Jefferson,  Onon- 
daga, Rensselaer  and  St  Lawrence. 

Four  J  In  the  counties  of  Allegany,  Cayuga,  Chautau* 
que,  Chenango,  Columbia,  Delaware,  Herkimer,  Liv- 
ingston, Madison,  Niagara,  Ontario,  Orange,  Oswego» 
Otsego,  Saratoga,  Steuben,*  Suffolk,  Tompkins,  Ulster, 
Washington,  Wayne  and  Westchester. 
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Tkree^  In  the  counties  of  Broome,  Cattaraugus,  Che- 
mung, Clinton,  Cortland,  Essex,  Franklin,  Fulton  with 
Hamilton,  Genesee,  Greene,  Lewis,  Montgomery,  Or- 
leans, Putnam,  Queens,  Richmond,  Rockland,  Schenec- 
tady, Schoharie,  Seneca,  Sullivan,  Tioga,  Warren,  Wy- 
oming and  Yates. 

Page  33.    Amend  §  23,  to  read  as  follows: 

§  23.  The  governor  shall,  on  or  before  the  first  day  of 
May  next,  by  appointment  in  writing,  designate  the 
times  and  places  of  holding  the  general  and  special 
terms,  circuit  courts,  and  courts  of  oyer  and  terminer, 
and  the  judges  by  whom  they  shall  be  held ;  which 
appointment  shall  take  effect  on  the  first  day  of  July, 
thereafter,  and  shall  continue  until  the  thirty-first  day  of 
December,  1849.  The  judges  of  the  supreme  court 
shall,  in  like  manner,  at  least  one  month  before  the  ex- 
piration of  that  time,  appoint  the  times  and  places  of 
holding  those  courts,  for  two  years,  commencing  on  the 
first  day  of  January,  1850,  and  so  on,  for  every  two  suc- 
ceeding years. 

Page  34.     Amend  ^  24,  to  read  as  follows: 

§  24.  The  governor  may  also  appoint  extraordinary 
general  and  special  terms,  circuit  courts,  and  courts  of 
oyer  and  terminer,  whenever,  in  his  judgment,  the  pub- 
lic good  shall  require  it  ^ 
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shall  apply  to  the  courts  embraced  in  this  title  -,  except, 
that  after  the  discontinuance  of  the  action  in  the  inferior 
court,  upon  an  answer  of  title,  the  new  action  may  be 
brought  either  in  the  supreme  court,  or  in  any  other 
court,  having  jurisdiction  thereof  3  and  except,  also,  that 
in  the  city  and  county  of  New- York,  a  judgment,  the 
transcript  whereof  is  docketed  in  the  office  of  the  clerk 
of  that  county,  shall  have  the  same  effect  as  a  lien,  and 
be  enforced  in  the  same  manner  as  a  judgment  of  the 
court  of  common  pleas  for  the  city  and  county  of  New- 
York. 

Page  88.     Strike  out  §  64,  and  insert  the  following  new  section: 

§  64.  No  action  shall  be  brought  upon  a  judgment 
rendered  in  any  court  of  this  state,  (except  a  court  of  a 
justice  of  the  peace,)  between  the  same  parties,  without 
leave  of  the  court  for  good  cause  shown,  on  notice  to 
the  adverse  party  -,  and  no  action  on  a  judgment  render- 
ed by  a  justice  of  the  peace,  shall  be  commenced  with- 
in two  years  after  its  rendition,  except  in  case  of  his 
death,  resignation,  incapacity  to  act,  or  removal  from  the 
county. 

Pages  95  and  96.    Amend  §  70,  to  read  as  follows: 
§  70.  Within  twenty  years  : 

1.  An  action  upon  a  judgment  or  decree  of  any 
court  of  the  United  States,  or  of  any  state  or  territory 
within  the  United  States : 

2.  An  action  upon  a  sealed  instrument 
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Page  99.     Amend  §  71,  subdivision  1,  to  read  as  follows: 
§  71.  Within  six  years: 

1.  An  action  upon  a  contract,  obligation  or  liability, 
express  or  implied ;  excepting  those  mentioned  in  sec- 
tion 70. 

Page  102,    Amend  same  section,  subdivision  5,  to  read  as  follows: 

5.  An  action  for  criminal  conversation,  or  for  any 
other  injury  to  the  person  or  rights  of  another,  not 
arising  on  contract,  and  not  hercinafler  enumerated. 

Page  110.     Amen  J  §  79,  subdivision  1,  to  read  as  follows: 

$  79.  An   action  shall  not  be  deemed  commenced^ 
within  the  meaning  of  this  title,  unless  it  appear : 

1.  That  the  summons  or  other  process  therein  was 
duly  served  upon  the  defendants,  or  one  of  them ;  or 

Page  112.     Amend  §  81,  first  paragraph  previous  to  subdivision  1, 
to  read  as  follows: 

§  81.  If  a  person  entitled  to  bring  an  action,  except 

for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other 

officer  for  an  escape,  be  at  the  time  the  cause  of  action 

accrued,  either : 

Page  125.     Amend  §  92,  to  read  as  follows: 

§  92.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  shall  be  without  preju- 
dice to  any  set-off  or  other  defence  existing  at  the  time 
of  or  before  notice  of  the  assignment  j  but  this  section 
shall  not  apply  to  a  negotiable  promissory  note  or  bill  of 
exchange. 


Page  129.    Amend  §  103,  first  paragraph  previous  to  subdivision  1, 
to  read  as  follows: 

§  103.  Actions  for  the  following  causes,  must  be  tried 
in  the  county  where  the  cause  or  some  part  thereof 
arose,  or  in  which  the  subject  of  the  action  or  some  part 
thereof  is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  in  the  cases  provided  by  sta- 
tute : 

Page  132.    Amend  §  107,  to  read  as  follows: 

§  107*  The  summons  shall  be  subscribed  by  the  plain- 
tiff,^  or  his  attorney,  and  directed  to  the  defendant,  and 
shall  require  him  to  answer  the  complaint,  and"  serve  a 
copy  of  his  answer  on  the  person  whose  name  is  sub- 
scribed to  the  summons,  at  a  place  within  the  state,  to  be^ 
therein  specified,  in  which  there  is  a  post  office,  within 
twenty  days  after  the  service  of  the  summons,  exclusive 
of  the  day  of  service. 

Page  133.    Amend  §  111,  to  read  as  follows: 

§  111.  In  an  action  affecting  the  title  to  real  property,, 
the  plaintiff,  at  any  time  after  the  commencement  there- 
of, may  file  with  the  clerk  of  each  county  in  which  the 
property  is  situated,  a  notice  of  the  pendency  of  die  ac- 
tion,, containing  the  names  of  the  parties,  the  object  of 
the  action,  and  a  description  of  the  property  in  that  coun- 
ty affected  thereby ;  and  if  the  action  be  for  the  fore- 
closure of  a  mortgage,  the  date  of  the  mortgage,  the 
parties  thereto,  and  the  time  and  place  of  recording  the 
same.    In  such  case  only,  shall  the  pendency  of  the  ac- 
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tion  be  constructive  notice  to  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby. 

Page  134.    Amend  ^  113,  to  read  as  follows: 

§  113.  The  summons  shall  be  served  by  delivering  a 
copy  thereof,  as  follows  : 

L  If  the  suit  be  against  a  corporation,  to  the  presi- 
dent, or  other  head  of  the  corporation,  secretary,  cashier, 
or  managing  agent  thereof: 

2.  If  against  a  minor,  under  the  age  of  fourteen 
years,  to  such  minor  personally,  and  also  to  his  father, 
mother,  or  guardian,  or  if  there  be  none  within  the  state, 
then  to  any  person  having  the  care  and  control  of  such 
minor,  or  with  whom  he  shall  reside,  or  in  whose  service 
he  shall  0b  employed : 

3.  If  against  a  person  judiciary  declared  to  be  of 
unsound  mind,  or  incapable  of  conducting  his  own  af- 
fairs, in  consequence  of  habitual  drunkenness,  and  for 
whom  a  committee  has  been  appointed,  to  such  commit- 
tee, and  to  the  defendant  personally  : 

4.  In  all  other  cases,  to  the  defendant  personally. 

Page  134.    Amend  §  114,  to  read  as  follows: 

§  114.  When  the  person  on  whom  the  service  is  to  be 
made  cannot,  after  due  diligence,  be  found  within  the 
state,  and  that  fact  shall  appear  by  affidavit  to  the  satis- 
faction of  the  court  or  a  judge  thereof,  and  it  shall  in 
like  manner  appear  that  a  cause  of  action  exists  against 
the  defendant,  in  respect  to  whom  the  service  is  to  be 
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made,  and  that  such  defendant  is  a  resident  of  this  state, 
or  has  property  therein,  such  court  or  judge  may  grant  an 
order  that  the  service  be  made  by  the  publication  of  the 
summons  in  two  newspapers,  which  the  judge  may  de- 
signate, as  most  likely  to  give  notice  to  the  person  to 
be  served,  and  for  such  length  of  time,  not  less  than 
thirty  days,  as  the  judge  shall  deem  reasonable.  In 
case  of  publication,  the  judge  shall  also  direct  a  copy 
of  the  summons  to  be  forthwith  deposited  in  the  post 
office,  directed  to  the  person  to  be  served,  at  his  place 
of  residence,  unless  it  appear  to  the  judge  that  such  re- 
sidence is  neither  known  to  the  party  making  the  appli- 
cation, nor  can  with  reasonable  diligence  be  ascertained 
by  him.  Personal  service  of  the  summons,  out  of  the 
state,  shall  be  equivalent  to  publication,  and  deposit  in 
the  post  office.  If  the  summons  shall  not  be  personally 
served  on  any  defendant,  nor  received  by  such  defend- 
ant through  the  post  office  in  the  cases  provided  for  in 
this  section,  he  or  his  representatives  shall,  on  applica- 
tion and  sufficient  cause  shown,  at  any  time  before  judg- 
ment, be  allowed  to  defend  the  action :  and  he  or  his 
representatives  may  in  like  manner  be  allowed  to  defend 
after  judgment,  or  at  any  time  within  one  year  after  no- 
tice thereof,  and  within  seven  years  after  its  rendition, 
on  such  terms  as  shall  be  just;  and  if  the  defence  be 
successful,  and  the  judgment  or  any  part  thereof  shall 
have  been  collected  or  otherwise  enforced,  such  restitu- 
tion may  thereupon  be  compelled  as  the  court  shall  di- 
rect 
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Page  136.    Amend  §  116,  to  read  as  follows: 

§  116«  In  the  cases  mentioned  in  section  114,  the  ser- 
vice of  the  summons  shall  be  deemed  complete,  at  the 
expiration  of  the  time  prescribed  by  the  order  for  publi- 
cation. 

Page  166.    Amend  §  142,  to  read  as  follows: 

§  142.  In  the  actions  mentioned  in  the  last  section, 
tho  defendant  may^  in  his  answer,  allege  both  the  truth 
of  the  matter  charged  as  defamatory,  and  any  mitigating 
circumstances,  legally  admissible  in  evidence,  to  reduce 
the  amount  of  damages ;  and  whether  he  prove  the  jus- 
tification or  not,  he  may  give  in  evidence  the  mitigating 
circumstances. 

Page  169.    Amend  §  147,  to  read  as  follows: 

§  147.  Where,  however,  the  allegation  of  the  cause 
.of  action  or  defence  to  which  the  proof  is  directed  is 
unproved,  not  in  some  particular  or  particulars  only,  but 
in  its  entire  scope  and  meaning,  it  shall  not  be  deemed 
a  case  of  variance,  within  the  last  two  sections,  but 
a  failure  of  proof. 

Page  163.    Amend  §  164,  sabdivision  3,  to  read  as  follows: 

3.  In  an  action  to  recover  the  possession  of  person- 
al property  unjustly  detained,  where  the  {Nroperty  shall 
not  have  been  delivered  to  the  plaintiflTor  security  given 
therefor,  as  provided  in  the  next  chapter. 
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Page  166.    Amend  §  168,  to  read  as  follows: 

§  168.  On  the  receipt  of  the  undertaking  and  notice, 
the  sheriff  or  defendant  may,  within  ten  days  thereafter, 
give  to  the  plaintiff  or  attorney  by  whom  the  order  of 
arrest  is  subscribedi  notice  of  the  justification  of  the 
same  or  other  bail,  (specifying  the  places  of  residence 
and  occupations  of  the  latter,)  before  a  judge,  at  a  spe- 
cified time  and  plaQe  -,  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter.  In  case  other  bail 
be  given,  there  shall  be  a  new  undertaking,  in  the  form 
prescribed  in  §  162. 

Pages  166  and  167.    Amend  §  169,  to  read  as  follows: 

§  169.  The  qualifications  of  bail  must  be  as  follows : 

1.  Each  of  them  must  be  a  resident,  and  house- 
holder, or  freeholder,  within  the  state. 

2.  They  must  each  be  worth  the  amount  specified 
in  the  order  of  arrest,  exclusive  of  property  exempt 
firom  execution,  but  the  judge,  on  justification,  may  al- 
low more  than  two  bail  to  justify  severally  in  amounts 
less  than  that  expressed  in  the  order,  if  the  whole  jus- 
tification be  equivalent  to  that  of  two  sufficient  bail. 

Page  173.    Amend  §  191,  to  read  as  follows: 

§  191.  The  writ  of  injunction  as  a  provisional  remedy 
is  abolished ;  and  an  injunction,  by  order,  is  substituted 
therefor.  The  order  may  be  made  by  the  court  in  which 
the  action  is  brought,  or  by  a  judge  thereof,  or  by  a 
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county  judge,  in  the  cases  provided  in  the  next  section ; 
and  when  made  by  a  judge  may  be  enforced  as  the  or- 
ider  of  tie  court. 

Page  182.    Amend  §  201,  to  read  as  follows: 

§  201.  A  judgment  is  the  final  determination  of  the 
rights  of  the  parties,  in  the  action. 

Page  182.    Amend  §  202,  to  read  as  follows: 

§  202.  Judgment  may  be  had,  if  the  defendant  fail  to 
answer  the  complaint,  as  follows : 

1.  In  any  action  arising  on  contract,  for  the  reco- 
very of  money  only,  the  plaintiff  may  file  with  the  clerk, 
the  summons  and  complaint,  with  proof  of  service,  and 
that  no  answer  has  been  receive^.  The  clerk  shall  there- 
upon enter  judgment  for  the  amount  mentioned  in  the 
summons. 

2.  In  other  actions,  the  plaintiff  may,  upon  the  like 
proof,  apply  to  the  court,  at  the  time  and  place  specified 
in  the  summons,  for  the  relief  demanded  in  the  com- 
plaint. If  the  taking  of  an  account  or  the  pro  :)f  of  any 
fact  be  necessary  to  enable  the  court  to  give  judgment, 
or  to  carry  the  judgment  into  effect,  the  court,  instead  of 
taking  the  account  or  hearing  the  proof,  may  in  its  dis- 
cretion, order  a  reference  for  that  purpose  to  any  person, 
free  from  all  exception,  to  be  named  by  the  plaintiff. 
And  where  the  action  is  for  the  recovery  of  money  only, 
the  court,  if  the  plaintiff  require  it,  shall  order  the  dam- 
mages  to  be  assessed  by  a  jury,  or  if  the  examination  of 
a  long  account  bj  involved,  by  a  reference  as  above  pro- 
vided. 
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Page  183.    Amend  §  5205,  subdivision  1,  to  read  as  follows: 

1.  Upon  a  material  allegation  in  the  complaint  con- 
troverted by  the  answer  3  or 

Page  190.    Amend  §  222,  to  read  as  follows: 

§  222.  Upon  a  trial  of  a  question  of  fact  by  the  court, 
its  decision  shall  be  given  in  writing,  and  filed  with  the 
clerk,  within  twenty  days  after  the  court  at  which  the 
trial  took  place.  In  giving  the  decision,  the  facts  found 
shall  be  first  stated,  and  then  the  conclusion  of  law  upon 
them.  Judgment  upon  the  decision  shall  be  entered  ac- 
cordingly. 

Page  190.    Amend  §  223,  to  read  as  follows: 

§  22s.  Either  party  may  except  to  a  decision  on  a  mat- 
ter of  law  arising  upon  such  trial,  within  ten  days  af> 
ter  notice  thereof)  in  the  same  manner,  and  with  the 
same  effect,  as  upon  a  trial  by  jury.  And  either  party 
desiring  a  review  upon  the  evidence  appearing  on  trial, 
either  of  the  questions  of  fact  or  of  law,  may,  at  any 
time  within  ten  days  after  notice  of  the  judgment,  make 
a  case  containing  so  much  of  the  evidence  as  may  be 
material  to  the  question  to  be  raised.  The  case  shal]  be 
settled  according  to  the  existing  practice. 

Page  195.    Amend  §  233,  to  read  as  follows: 

§  233.  Judgment  upon  an  issue  of  law  or  of  fact,  01 
upon  confession,  or  upon  failure  to  answer,  (except  where 
the  clerk  is  authorized  to  enter  the  same  by  the  first  sub- 
division of  section  202,  and  by  section  337,)  shall,  in  the 
first  instance,  be  entered  upon  the  direction  of  a  single 
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judge,  subject  to  review  at  the  general  term,  on  the  de- 
mand of  either  party,  as  herein  provided. 

Page  196.    Amend  §  236,  to  read  as  follows: 

§  236.  The  clerk,  immediately  after  entering  the  judg- 
ment, shall  attach  together  and  file  the  fbllowing  papers, 
which  shall  constitute  the  judgment  roll. 

1.  In  case  the  complaint  be  not  answered,  the  sum- 
mons and  complaint,  proof  of  service,  and  that  no  answer 
has  been  received,  the  report,  if  any,  and  a  copy  of  the 
judgment. 

2.  In  all  other  cases,  the  summons,  pleadings,  ami  a 
copy  of  the  judgment,  with  any  verdict  or  report,  the  of- 
fer of  the  defendant,  case,  exceptions,  and  ftU  orders  re- 
lating to  a  change  of  parties,  or  in  any  way  involving  the 
merits^  and  necessarily  afifecting  the  judgment. 

Page  196.     Amend  §  237,  to  read  as  follows: 

§  ?37.  On  filing  a  judgment  roll,  upon  a  judgment  di- 
recting in  whole  or  in  part  the  payment  of  money,  it 
may  be  docketed  with  the  clerk  of  the  county,  where  it 
was  rendered,  and  in  any  other  county  upon  filing  with 
the  clerk  thereof,  a  transcript  of  the  original  docket;  and 
shall  be  a  lien  on  real  property  in  the  county  from  the 
time  of  docketing  the  judgment  therein. 

Page  199,    Amend  §  243,  to  read  as  follows: 

§  243.  If  the  action  be  one  in  which  the  defendant 
might  have  been  arrested,  as  provided  in  section  161,  an 
execution  against  the  person  of  the  judgment  debtor  may 


be  issued  to  any  county  within  the  jurisdiction  of  the 
court  after  the  return  of  an  execution  against  his  proper- 
ty, unsatisfied  in  whole  or  in  part. 

Pages  199  and  200.    Amend  §  244,  subdivision  1,  to  read  as  fol- 
lows: 

1.  If  it  be  against  the  property  of  the  judgment 
debtor,  it  shall  require  the  sheriff  to  satisfy  the  judgment 
out  of  the  personal  property  of  such  debtor,  or  if  suffi- 
cient cannot  be  found,  then  out  of  the  real  property  be- 
longing to  bim  on  the  day  when  the  judgment  was  dock- 
eted in  the  county ;  or  at  any  time  thereafter, 

Page  201.    Amend  §  247,  to  read  as  follows: 

§  247.  When  an  execution  against  property  of  the 
judgment  debtor,  issued  to  the  sheriff  of  tho  county 
where  he  resides,  or  if  he  reside  out  of  the  state,  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed, 
shall  be  returned  unsatisfied  in  whole  or  in  part,  the 
judgment  creditor  may  obtain  an  order  from  a  judge  of 
the  court  or  a  county  judge  of  the  county  to  which  the 
execution  was  issued,  requiring  the  judgment  debtor  to 
appear  and  make  discovery  on  oath,  concemiog  his  pro- 
perty, before  such  judge  at  a  time  and  place  specified  in 
the  order. 

Page  202.    Amend  §  250,  to  read  as  follows: 

§  250.  Witnesses  may  be  required  to  appear  and  testify 
on  any  proceedings  under  this  chapter,  in  the  same  man- 
ner as  upon  the  trial  of  an  issue. 
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Page  202.    Amend  §  252,  to  read  as  follows: 

§  252.  The  judge  may  order  any  property  of  the  judg- 
ment debtor,  not  exempt  from  execution,  in  the  hands 
either  of  himself  or  any  other  person,  or  due  to  the  judg- 
ment debtor,  to  be  applied  towards  the  satisfaction  of  the 
judgment 

Page  203.    Amend  §  263,  to  read  as  follows: 

§  253.  The  judge  may  also,  by  order,  appoint  a  receiv- 
er of  the  property  of  the  judgment  debtor,  in  the  same 
manner,  and  with  the  like  authority,  as  if  the  appoint- 
ment were  made  by  the  court,  according  to  section  200. 
The  judge  may  also,  by  order,  forbid  a  transfer  of  the  pro- 
perty of  the  judgment  debtor,  and  any  interference  there- 
with. 

Page  203.    Amend  §  264,  to  read  as  follows: 

$  264.  If  it  appear  that  a  person  so  brought  before  the 
judge,  claims  an  interest  in  the  property  of  the  judgment 
debtor,  adverse  to  him,  such  interest  shall  be  recoverable 
only  in  an  action  by  the  receiver;  but  the  judge  may  by 
order,  forbid  a  transfer  or  other  disposition  of  such  inter- 
est, till  a  sufficient  o^^rtunity  be  given  to  the  receiver 
to  commence  the  action. 

Page  203.    Amend  §  256,  to  read  as  follows: 

§  256.  The  judge  may  allow  to  the  judgment  creditor 
or  to  any  party  or  witness  so  examined,  his  traveling  ex- 
penses, and  a  fixed  £um  in  addition,  not  exceeding  thirty 
dollars  as  costs. 
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F^e  208.    Amend  §  268,  to  read  as  follows: 

§  258.  -All  statutes,  establishing  or  regulating  the  costs 
or  fees  of  attorneys,  solicitors  and  counsel  in  ciyil  ac- 
tions, and  all  existing  rales  and  provisions  of  law,  re- 
stricting or  controlling  the  right  of  a  partj  to  agree  with 
an  attorney,  solicitor  or  counsel,  for  his  compensation,  are 
repealed ;  and  hereafter  the  measure  of  such  compensa- 
tion shall  be  left  to  the  agreement,  express  or  implied  of 
the  parties.  But  there  may  be  allowed  to  the  prevailing 
party,  upon  the  judgment,  certain  sums  by  way  of  in- 
denmity,  for  his  expenses  in  the  action;  which  allowan- 
ces are,  in  this  act  termed  costs. 

Page  209.    Amend  §  262,  to  read  as  follows: 
§  262.  When  allowed,  costs  shall  be  as  follows: 
1.  To  the  plaintiff,  for  all  proceedings  before  notice 
of  trial  (including  judgment  when  entered,) 

In  an  action  where  judgment  upon  failure  to  answer 
may  be  had  without  application  to  the  court,  seven  dol- 
lars; in  an  action  where  judgment  can  only  be  taken  on 
application  to  the  court,  twelve  dollars ;  for  all  subse- 
quent proceeding  before  trial,  seven  dollars: 

3.  To  the  defendant;  for  all  the  proceedings  befi»e 
notice  of  trial,  five  dollars ;  for  all  subsequent  proceed^ 
ings  before  trial,  seven  dollars : 

8.  For  the  trial  of  issues  of  law,  if  separate  from  the 
trial  of  isues  of  fact,  to  the  plaintiff,  fifteen  dollars ;  to 
thetlefendant,  twelve  dollars: 

3 
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4.  For  the  trial  of  the  issues  of  fiict,  if  separate  from 
the  trial  of  the  issues  of  law,  to  the  plaintifl^  fifteen  dot 
tars;  to  the  defendant,  twelve  dollars : 

5.  For  the  trial  of  the  issues  of  fact  and  of  law, 
when  tried  at  the  same  time,  to  the  plaintiff,  twenty  dol- 
lars; to  the  defendant,  fifteen  dollars: 

6.  To  either  party  on  appeal,  excepting  to  the  court 
of  appeals ;  before  argument,  fifteen  dollars;  fot  argu- 
ment, thirty  dollars : 

7.  To  either  party  on  appeal  to  the  court  of  appeals; 
before  argument,  twenty  dollars ;  for  argument,  fifty  dol- 
lars: 

8.  To  either  party,  for  every  circuit  or  term,  at  which 
the  cause  is  necessarily  on  the  calendar,  and  not  reached 
or  postponed,  excluding  that  at  which  it  is  tried  or  heard* 
ten  dollars. 

Page  210.    Amend  §  263,  to  read  as  fc^ows: 

§  263.  In  addition  to  these  allowances^  if  the  action 
be  fox  the  recovery  of  money,  or  of  real  or  personal  pro- 
perty, and  a  trial  have  been  had,  the  court  may  in  its 
discretion,  in  difficult  or  extraordinary  cases,  make  an 
allowance  of  not  more  than  ten  per  cent  on  the  recovery 
or  claim,  as  in  the  next  section  prescribed,  for  any  amount 
not  exceeding  five  hundred  dollars ;  and  not  more  than 
five  per  cent  for  any  additional  amount 
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Page  211.     Amend  §  267,  to  read  as  follows: 
$  267.  The  clerk  shall  receive, 

On  eveiy  trial,  from  the  party  bringing  it  on,  one  dol- 
lar; 

On  entering  judgment,  one  dollar. 

He  shall  receive  no  other  fee,  for  any  service  whatever 
in  a  civil  action,  except  for  copies  of  papers,  at  the  rate 
of  five  cents  for  every  hundred  words.  ' 

In  addition  to  the  above  charges,  the  clerk  of  the  su- 
perior court  of  the  city  of  New- York,  and  the  clerk  of  the 
court  of  common  pleas  of  the  city  and  county  of  New- 
York,  shall  receive,  for  the  use  of  the  city  of  New- York, 
to  the  credit  of  the  fund  for  the  payment  of  those  clerks, 
one  dollar  for  the  entry  of  every  judgment,  in  place  of 
the  fees  now  charged  for  services  of  the  judges  of  those 
courts,  at  chambers. 

Page  212.    Amend  §  269,  to  read  as  follows: 

§  269.  When  an  application  shall  be  made  to  a  court 
or  referees,  to  postpone  a  trial,  the  |  ayment  to  the  ad- 
verse party  of  a  sum  not  exceeding  ten  dollars,  beside:) 
the  fees  of  witnesses,  may  be  imposed,  as  the  condition 
of  granting  the  postponement. 

Page  212.     Amend  §  270,  to  read  as  follows: 

$  270.  No  costs  shall  be  allowed  on  a  motion,  except 
the  costs  of  resisting  in  the  discretion  of  the  court,  not 
exceeding  ten  dollars. 
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Page  215.    Amend  §  375,  to  read  as  follows: 

§'275.  An  appeal  must  be  made  by  the  service  of  a 
notice  in  writing,  on  the  adverse  party,  and  on  the  clerk; 
with  whom  the  judgment  or  order  appealed  from  is  eur 
tered,  stating  the  appeal  from  the  same  or  some  specified 
part  thereof 

Page  316.     Amend  §  5281,  to  read  as  follows: 

§  381.  The  appellant  shall  famish  the  court  with  co- 
pies, of  the  notice  of  appeal,  and  of  the  order  or  judgment 
roll.  If  he  fail  to  do  so,  the  appeal  shall  be  dismissed^ 
unless  the  court  shall  otherwise  direct 

Page  216.    Amend  §  283,  to  read  as  follows: 

§  283.  To  render  an  appeal  effectual  for  any  purpose, 
a  written  undertaking  must  be  executed,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect,  that 
the  appellant  will  pay  all  costs  and  damages,  which  may 
be  awarded  against  him  on  the  appeal,  not  exceeding 
two  hundred  and  fifty  dollars;  or  that  sum  mustl)e  de- 
posited with  the  clerk,  with  whom  the  judgment  or  order 
was  entered,  to  abide  the  event  of  the  appeal.  Such  un- 
dertaking or  deposit  may  be  waived  by  a  written  con- 
sent  on  the  part  of  the  respondent. 

Page  219.    Amend  ^  290,  to  read  as  follows: 

§  290.  An  undertaking  upon  an  appeal  shall  be  of  no 
effect,  unless  it  be  approved  in  the  first  instance  by  a 
judge  of  the  court  below,  or  a  county  judge.  The  re- 
spondent may,  however,- except  to  the  sufficiency  of  the 
sureties,  within  ten  days  after  notice  of  the  appeal;  and 
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unless  they  or  other  sureties  justify,  before  a  judge  of  the 
court  below,  or  a  county  judge,  as  prescribed  by  sections 
one  hundred  and  seventy  and  one  hundred  and  seventy- 
one,  within  ten  days  thereafter,  the  appeal  shall  be  re- 
garded as  if  no  undertaking  had  been  given.  The  jus- 
tification shall  be  upon  a  notice  of  not  less  than  five  days. 
The  sureties  must  have  the  same  qualifications  as  bail, 
pursuant  to  section  169. 

Page  221.    Amend  §  297,  to  read  as  follows: 

§  297.  In  the  supreme  court,  the  superior  court  of  the 
city  of  New- York,  and  the  court  of  common  pleas  for  the 
city  and  county  of  New- York,  an  appeal,  upon  either  the 
law  or  the  fact,  may  be  taken  to  the  general  term,  from 
a  judgment  entered  upon  the  direction  of  a  single  judge 
of  the  same  court.  Security  must  be  given  upon  such 
appeal,  in  the  same  manner  as  upon  an  appeal  to  the 
court  ol  appeals.  In  the  supreme  court,  the  appeal  shall 
be  heard  in  the  same  manner  as  if  it  were  an  appeal 
firom  an  inferior  court. 

Page  222.    Amend  §  299,  last   paragraph  after  subdivision,  2,  to 
read  as  follows: 

2.  When  it  involves  the  merit  of  the  action,  or  some 
part  thereof 

But  no  appeal,  under  this  section  shall  be  taken,  unless 
a  judge  of  the  same  court  certify  that  in  his  opinion,  it 
is  proper,  that  the  question  arising  on  the  appeal  should 
be  decided  before  the  judgment. 

Pages  225  and  226.    Amend  §  304  to  read  as  follows: 

§  301.  A  copy  of  the  affidavit  shall,  within  the  same 
time,  be  served  on  the  respondent,  if  he  be  a  resident  of 


the  city  or  conntj,  or  if  he  be  not  a  resident,  on  the  at- 
torney or  agent,  if  any,  who  appeared  for  him  on  the 
trial,  or  on  the  justice ;  with  a  notice,  stating  that  the  ap- 
pellant appeals  from  the  judgment,  and  that  the  appeal 
will  Le  heard  by  the  appelate  court,  at  a  time  and  place 
therein  designated,  either  in  or  out  of  term ;  which  copy 
and  notice  shall  be  served  at  least  ten  days  before  the 
time  of  hearing  the  appeal. 

Page  226.     Amend  §  305,  to  read  as  follows: 

§  303.  If  the  appellant  desire  a  stay  of  execution  of  the 
judgment,  he  shall  present  the  affidavit  to  a  judge  of  the 
appellate  court,  or  a  justice  of  the  supreme  court,  who 
may,  thereupon,  in  his  discretion,  make  an  order  that  all 
proceedings  on  the  judgment  be  stayed,  upon  security 
being  given,  as  provided  in  the  next  section. 

Page  227.    Amend  §  309,  to  read  as  follows: 

§  309.  When  the  affidavit  and  notice  of  appeal  shall 
have  been  served,  the  respondent  may  supply  or  correct 
material  omissions  or  mis-  statements  therein,  by  an  affi- 
davit on  his  part ;  a  copy  of  which  shall  be  served  on 
the  attorney,  if  any,  who  prosecutes  the  appeal,  or  if 
there  be  none,  on  the  appellant,  or  on  the  attorney  or 
agent,  if  any,  who  appeared  for  him  on  the  trial,  at  least 
four  days  before  the  time  for  hearing  the  appeal. 

Page  227.    Amend  §  310,  to  read  as  follows: 

§  310.  The  appellate  court  shall  proceed  to  hear  the 
appeal,  at  a  time  and  place  mentioned  in  the  notice,  or 
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to  which  the  hearing  may  be  adjourned,  or  at  such  other 
time  as  the  court  shall  appoint,  of  which  at  least  ten 
dajs  notice  shall  be  given,  and  may  decide  the  same  up- 
on the  affidavits;  or  if  they  be  contradictory  or  defective 
in  material  points,  may  order  the  court  below  to  make  a 
return  of  the  testimony  and  proceedings  before  it,  within 
ten  days  after  the  service  of  the  order  and  affidavits,  or  of 
copies  thereof 

Page  229.    Amend  §  317,  to  read  as  follows: 

§  317.  Upon  the  hearing  of  the  appeal,  either  upon 
affidavits  or  upon  the  return,  the  sppellate  court  shall 
give  judgment  according  to  the  justice  of  the  case,  with- 
out regard  to  technical  errors  or  defects,  which  do  not 
affect  the  merits.  In  giving  judgment,  the  court  may 
either  order  a  new  trial,  or  may  affirm  or  reverse  the  judg- 
ment of  the  court  below,  in  whole  or  in  part,  and  as  to 
any  or  all  the  parties. 

Pages  229  and  230.    Amend  §  319,  to  read  as  follows: 

§  319.  If  a  new  trial  be  ordered,  a  concise  statement 
of  the  reasons  for  such  order  shall  be  filed  with  the  clerk. 
The  court  below  shall  thereupon  proceed  to  try  the  action 
upon  the  issue  originally  joined  therein,  or  upon  amend- 
ed pleadings,  in  its  discretion ;  and  for  that  purpose,  on 
the  application  of  either  party,  may  issue  a  summons  di- 
rected to  the  other  party,  to  appear  for  such  new  trial,  at 
a  time  and  place  to  be  designated  therein ;  the  time  to 
be  not  less  than  six  days  from  the  service  of  the  sum- 
mons.   And  the  trial  may  be  adjourned  from  time  to 
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time,  not  exceeding  ninety  days  in  all,  in  the  same  man- 
ner and  on  the  same  terms  as  a  second  or  further  ad- 
journment may  now  be  granted  by  courts  of  justices  of 
the  peace,  or  to  procure  the  issuing  and  return  ofa,  com- 
mission to  take  testimony,  and  the  trial  and  all  subse- 
quent proceedings  shall  be  had  therein  and  conducted  in 
like  manner  in  all  respects  as  in  an  action  originally 
commenced  before  the  same  justice. 

Page  230.    Amend  §  320,  lo  read  as  follows: 

$  320.  If  a  new  trial  be  ordered,  on  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  it  shall  be  before  the 
same  justice,  or  before  any  other  justice  in  the  same 
county,  in  the  discretion  of  the  appellate  court. 

Page  230.    Amend  §  322,  to  read  as  follows: 

§  322.  If  the  judgment  below,  or  any  part  thereof,  be 
collected,  and  the  judgment  be  afterwards  reversed,  the 
appellate  court  shall  order  the  amount  collected  to  be  re- 
stored, with  interest  from  the  time  of  collection.  The 
order  may  be  obtained  upon  proof  of  the  facts  made  at 
or  after  the  hearing,  upon  a  previous  notice  of  six  days. 

Pages  230  and  231.    Amend  §  324,  to  read  as  follows: 

§  324.  The  following  fees  and  costs,  and  no  other, 
shall  be  allowed  on  the  appeals  mentioned  in  this  chap- 
ter: 

To  the  appellant,  on  reversal,  if  upon  affidavit,  ten  dol- 
lars; if  upon  a  return,  fifteen  dollars: 

To  the  respondent,  on  affirmance,  if  upon  affidavit, 
seven  dollars;  if  upon  a  return,  twelve  dollars: 
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To  a  justice  of  the  peace,  for  his  return,  one  dollar. 

If  the  judgment  appealed  from  be  reversed  in  part,  and 
affirmed  as  to  the  residue,  the  amount  of  costs  allowed  to 
either  partj,  shall  be  such  sum  as  the  appellate  court 
may  award,  not  exceeding  ten  dollars. 

If  the  appeal  be  dimissed  for  want  of  prosecution,  as 
provided  by  section  315,  no  costs  shall  be  allowed  to 
either  party. 

Page  236.    Amend  §  331,  to  read  as  follows: 

§  331.  The  summons  shall  be  accompanied  by  an  affi- 
davit of  the  person  subscribing  it,  that  the  judgment  hat 
not  been  satisfied,  to  his  knowledge,  or  information  and 
belief,  and  shall  specify  the  amount  due  thereon. 

Page  233.    Amend  §  337,  to  read  as  follows: 

§  337.  The  statement  may  be  filed  with  a  county 
clerk ;  who  shall  endorse  upon  it,  and  enter  in  the  judg- 
ment book,  a  judgment  of  the  supreme  court  for  the 
amount  confessed,  with  five  dollars  costs.  The  state- 
ment and  affidavit  with  the  judgment  endorsed,  shall 
thereupon  become  the  judgment  roll. 

Pages  241,  242.    Amend  §  342,  to  read  as  follows: 

§  342.  The  court  before  which  an  action  is  pendingi 
or  a  judge  or  justice  thereof,  may  in  their  discretion,  and 
upon  due  notice,  order  either  party  to  give  to  the  other, 
within  a  specified  time,  an  inspection  and  copy,  or  per- 
mission to  take  a  copy,  of  a  paper  in  his  possession,  or 
under  his  control,  containing  evidence  relating  to  the 
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ineiits  of  the  action^  or  the  defence  therein.  If  compli* 
ance  with  the  order  be  refased,  the  court,  on  motion^ 
may  exclude  the  paper  from  being  giyen  in  evidence,  or 
punish  the  party  refusing,  or  both. 

Page  243.    Amend,  80  as  to  read  as  follows: 
Change  section  347,  to  34S,  and  348,  to  347. 

Page  S43.    Amend  §  348,  to  read  as  follows: 

§  348.  The  examination  of  the  party  may  be  rebutted 
by  adverse  testimony. 

Page  246.    Amend  §  361,  to  read  as  follows: 

§  351.  No  person  offered  as  a  witness,  shall  be  exclud- 
ed by  reason  of  his  interest  in  the  event  of  the  action. 

Page  246.    Amend  §  362,  to  read  as  follows: 

§  352.  The  last  section  shall  not  apply  to  a  party  to 
the  action,  nor  to  any  person  for  whose  immediate  benefit 
it  is  prosecuted  or  defended,  nor  to  any  assignor  of  a 
thing  in  action  assigned  for  the  purpose  of  making  him 
a  witness 

Page  249.    Amend  §  353,  to  read  as  follows: 

§  353.  No  person  residing  more  than  one  hundred  miles 
from  the  place  of  examination,  shall  be  obliged  to  attend 
as  a  witness  before  any  court  or  judge,  except  as  provid- 
ed in  section  355. 

Page  249.    Amend  §  364,  to  read  as  follows: 

§  354.  Whenever  either  party  desires  the  examination 
of  a  witness,  who  shall  reside  more  than  one  hundred 
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fniles  from  the  place  where  the  trial  or  hearing  is  to  be 
had,  he  may  apply  to  a  judge  of  the  court  for  an  order  to 
examine  such  witness.  Whereupon  the  judge,  on  due 
proof  to  his  satisfaction,  of  the  materiality  cf  the  witness, 
may  make  an  order  for  his  examination,  at  a  specified 
time  and  place,  before  the  county  judge  of  the  county 
where  the  examination  is  to  be  had,  or  before  a  justice 
of  I  he  peace  or  refejee  residing  therein,  to  be  designated 
by  the  judge  making  the  order. 

Page  250.     Amend  §  355,  to  read  as  follows: 

§  353.  A  copy  of  such  order  shall  be  forthwith  served 
on  the  adverse  party,  and  notice  of  the  time  and  place 
of  examination  given  according  to  the  provisions  of  sec* 
tion  874.  The  examination  may  thereupon  be  taken  by 
such  county  judge,  justice  of  the  peace,  or  referee ;  and 
being  certified  by  him  to  have  been  written  and  subscrib- 
ed in  his  presence,  and  sworn  to  before  him,  and  being 
filed  with  the  clerk,  may  be  read  by  either  party  on  any 
trial  or  proceeding  in  the  action,  if  the  witness  be  dead, 
or  do  not  reside  within  one  hundred  miles  of  the  place 
of  trial,  or  be  unable  to  attend.  But  the  court  may,  on 
special  application,  order  either  party  to  produce  his  wit- 
nesses, and  any  such  witness  to  attend  in  open  court« 
though  residing  more  than  one  hundred  miles  from  the 
place  of  tri  1:  and  after  such  order  is  made,  t!ie  written 
deposition  of  any  witness  so  ordered  to  be  produced  shall 
not  be  read. 
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Page  250.    Amend  §  366  to  read  as  follows: 

§  356.  If  any  witness  served  wilh  such  order,  or  an  or^ 
der  for  his  examination  out  of  court,  disobey  it,  he  may  be 
pnnished  by  the  court  or  judge  as  for  a  contempt,  and 
shall  be  liable  to  all  the  penalties  to  which  a  witness  is 
liable,  who  is  duly  served  with  process  for  his  attendance 
at  a  court,  and  neglects  to  attend. 

Page  252.    Amend  §  360  to  read  as  follows: 

§  360.  Motions  may  likewise  be  made  to  a  judge  or 
justice  out  of  court,  except  for  a  new  trial  on  the  merits. 

Page  253.    Amend  §  362  to  read  as  follows: 

§  362.  Orders  may  be  made  upon  or  without  notice,  or 
on  an  order  to  shew  cause,  according  to  the  existing 
practice,  except  as  otherwise  provided  in  this  act.  No 
order  to  stay  proceedings  for  a  longer  time  than  ten  days 
shall  be  granted  by  a  judge  out  of  court,  except  upon 
previous  notice  to  the  adverse  party. 

Page  254.    Amend  §  366  to  read  as  follows: 

^  366.  The  time  within  which  any  proceeding  in  an 
action  must  be  had,  after  its  commencement,  and  before 
judgment,  except  the  time  within  which  an  appeal  must 
be  taken,  may  be  enlarged,  upon  an  affidavit  shewing 
grounds  therefor,  by  a  judge  of  the  court,  or  if  the  action 
be  in  the  supreme  court,  by  a  county  judge.  The  affidsr 
vit,  or  a  copy  thereof  must  be  served  with  a  copy  of  the 
order,  or  the  order  may  be  disregarded. 
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Page  255..   Amend  §  370,  first  paragraph  previous  to  subdivision  1, 
to  read  as  follows: 

§  370.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

Page  256.    Amend  §  373  to  read  as  follows: 

^  373.  Where  a  paper  is  served  by  mail  it  shall  be 
double  the  time  required  in  cases  of  personal  service. 

Page  256.    Amend  §  374  to  reaJ  as  follows: 

§  374.  Notice  of  a  mption,  or  other  proceeding,  before 
a  court  or  judge,  when  personally  served,  shall  be  given 
at  least  five  days  before  the  time  appointed  therefor,  if 
the  person  to  be  served  reside  within  fifty  miles  of  the 
place  where  the  hearing  is  to  be  had,  and  for  every 
additional  fifly  miles,  one  day  shall  be  added  to  the 
time  of  notice. 

Page  259.    Amend  §  386  to  read  as  follows: 

§  386.  The  word  "  district,"  as  used  in  this  act,  signi- 
fies judicial  district,  except  when  otherwise  specified. 

Page  359.    Amend  §  387  to  read  as  follows: 

§  387.  The  word  "  clerk,"  as  used  in  this  act,  signifies 
the  clerk  of  the  court  where  the  action  is  pending, 
and  in  the  supreme  court,  the  clerk  in  the  county  men- 
tioned in  the  title  of  the  complaint,  or  in  nnother 
county  to  which  the  court  may  have  changed  the  place 
of  trial,  unless  otherwise  specified. 
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Puge  260.    Amend  §  388,  to  read  as  follows: 

§  388.  All  statutory  provisions  inconsistent  with  this 
act,  are  repealed;  but  this  repeal  shall  not  revive  a 
statute  or  law  which  may  have  been  repealed  or  abol- 
ished by  the  provisions  hereby  repealed.  And  all  rights 
of  action  given  or  secured  by  existing  laws,  may  be  pro- 
secuted in  the  manner  provided  by  this  act.  If  a  case 
shall  arise  in  which  an  action  for  the  enforcement  or 
protection  of  a  right,  or  the  redress  or  prevention  of  a 
wrong,  cannot  be  had  under  this  act,  the  practice  now 
in  use  may  be  adopted  so  far  as  may  be  necessary  to 
prevent  a  failure  of  justice. 

Page  260.    Amend  ^  389  to  read  as  follows: 

§  389.  The  present  rules  and  practice  of  the  courts, 
in  civil  actions,  inconsistent  with  this  act,  are  abrogated; 
but  v^  here  consistent  with  this  act,  they  shall  continue  in 
force  subject  to  the  powers  over  the  same  of  the  respect- 
ive courts  as  they  now  exist. 

Page  260.     Amend  §  390,  (which  in  the  Code  is  printed  as  §  389,) 

to  read  as  follows: 

^  390.  Until  the  legislature  shall  otherwise  provide, 
this  act  shall  not  affect  proceedings  upon  mandamus,  pro- 
hibition, quo  warranto,  information,  scire  facias  to  re- 
peal letters  patent ;  nor  appeals  from  surrogates'  courts; 
nor  any  special  statutory  remedy  not  heretofore  ob- 
tained by  action;  nor  any  existing  statutory  provisions 
relating  to  actions,  not  inconsistent  with  this  act,  and  in 
substance  applicable  to  the  actions  hereby  provided ;  nor 
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any  proceedings  provided  for  by  chapter  five  of  the  sec- 
ond part  of  the  Revised  Statutes,  or  by  the  second^  thirds 
fourth,  fiflh,  sixth  and  eighth  titles  of  chapter  five  of  the 
third  part  of  those  Statutes,  or  by  chapter  eight  of  the 
same  part,  excluding  the  second  and  twelfth  titles  there- 
of, or  by  the  first  title  of  chapter  nine  of  tlie  same  part;  ex- 
cept  that  when  in  consequence  of  any  such  proceeding 
a  civil  action  shall  be  brought,  such  action  shall  be  con-- 
ducted  in  conformity  to  this  act ;  and  except  also,  that 
where  any  particular  provision  of  the  titles  and  chapters 
enumerated  in  this  section  shall  be  plainly  inconsistent 
with  this  act,  such  provision  shall  be  deemed  repealed. 

Page  S60.    Amend  §  391  to  read  as  follows: 

i  391.  This  act  shall  take  efiect  on  the  first  day  of  Ju- 
ly next;  except  that  sections  23,  24,  25,  26  and  27,  shall 

take  effect  immediately. 
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REPORT. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW-YORK;. 

The  Commissioners  on  Practice  and  Pleadings  respectfully  submit 
herewith,  their  second  report. 

It  embraces  the  draft  of  an  act  making  additions  and  amendments 
to  the  Code  of  procedure  adopted  at  the  last  session  of  the  Legisla- 
ture. 

In  presenting  these  amendatory  provisions,  the  Commissioners  deem 
it  a  proper  occasion  to  submit  some  views  immediately  connected 
with  the  subject,  and  explanatory  of  the  considerations  by  which  they 
have  been  governed. 

Upon  their  first  assumption  of  the  duties  of  their  office,  as  prescrib- 
ed by  the  Constitution  and  the  law  of  their  appointment,  they  felt 
conscious  that  they  had  undertaken  a  task  of  great  labor  and  difficulty; 
they  knew  that  its  accomplishment  would  require  patient  and  painfnl 
research  and  persevering  devotion ;  they  were  aware  also,  that  the 
public  opinion  which  had  demanded  the  reform,  would  be  tasked  to 
the  limits  of  its  patience,  by  the  delay  which  must  occur  before  its  ex- 
pectations could  be  realized. 


They  foresaw  that  the  change,  from  oae  system  to  another,  would 
of  necessity,  lead  to  much  embarrassment  in  the  courts,  and  in  the 
business  of  the  legal  profession ;  that  suitors,  and  all  persons  con- 
nected with  the  administration  of  justice,  would  experience  delays 
and  inconveniences,  while  the  change  was  in  progress ;  they  were 
prepared  to  expect  the  hostility  of  some,  and  the  discontent  of  others, 
consequent  upon  their  personal  relation  to  the  business  affected.  But 
they  took  courage  when  they  remembered,  that  well  settled  public 
opinion  had  issued  its  mandate  in  the  most  imposing  form.  The  Con- 
stitution of  the  State  commanded  the  action  of  the  Legislature  ;  that 
body  in  good  faith,  and  fully  participating  in  the  general  conviction  of  the 
necessity  of  thorough  and  efficient  reforms,  fulfilled  its  duty  by  or- 
ganizing a  commission,  with  positive  instructions,  calculated  to  ensure 
its  objects  and  meet  the  just  expectations  of  the  public  and  the  re- 
quirements of  the  Constitution  in  their  letter  and  spirit. 

The  first  subject  of  consideration  which  presented  itself  to  the 
Commissioners,  was  the  investigation  of  defects  in  the  existing  sys- 
tems of  practice  and  pleading  with  a  view  to  their  redress,  and  under 
the  instructions  of  the  law  of  their  appointment,  to  settle  upon  a  plan 
best  adapted  to  subserve  the  objects  of  legal  procedure. 

Prominent  among  the  causes  which  had  determined  the  public  judg- 
ment of  condemnation  against  the  existing  practice,  and  had  induced 
its. manifestation  in  the  fundamental  law,  was  the  existence  of  two 
sqparate^d  distinct,  yet  concurrent  systems  of  pleading,  practice 
and  mode  of  taking  evidence,  each  alike  designed  for  the  redress  c^ 
private  wrongs,  and  the  enforcement  of  private  ri^ts,  and  known  b]^ 
the  distinctive  appellations  of  Law  and  Equity. 

These  came  down  to  us  by  descent  from  our  ancestors,  and  had 
their  origin  in  remote  periods,  imder  circumstances  of  government^ 
civil  policy  and  laws,  \videly  different  from  our  ovm. 


The  progress  of  popular  intelligence  which  characterizes  the  age, 
has  opened  to  public  scrutiny  the  whole  theory  and  policy  of  govern- 
ment. Too  often  have  fhe  people  made  the  vain  inquiry,  why  is  not 
all  law  made  conformable  to  equity?  Why  is  the  distinction  retained, 
and  why  are  we  burthened  with  a  double  system  of  jurisprudence? 

They  observed  that  both  were  administered  by  the  same  officers, 
and  both  seemed  to  require  the  same  kind  of  quafifications.  There 
was  a  Chaaieellor,  whose  chief  business  it  was  to  administer  equity  law, 
yet  the  same  Chancellor  sat  as  a  judge  of  the  highest  court  in  the 
State  when  reviewing  the  judgments  of  the  courts  of  law,  but  was 
excluded  from  a  voice  when  judgment  was  required  to  be  given  ac- 
cording to  the  rules  of  equity.  In  like  manner  the  judges  of  the 
Supreme  Court,  excluavely  a  court  of  law,  were  in  turn  convert- 
ed into  equity  judges  to  review  equity  decisions.  The  circuit 
judges  held  courts  and  adjudged  questions  of  law;  they  went  to 
another  place  and  were  called  Vice-Chancellors,  and  then  had  juris- 
diction in  equity.  The  lawyer  when  he  maintained  the  cause  of  his 
client  in  a  court  of  law,  was  called  an  attorney,  he  walked  into  a 
court  of  equity  and  became  a  solicitor. 

The  whole  practice,  pleadii^,  mode  of  taking  evidence  and  giving 
judgment,  were  different,  and  governed  by  different  rules,  yet  admin- 
istered by  the  same  persons.  The  suitor  must  take  his  cause  to  the 
one  court  or  the  other,  according  as  he  was  advised  that  it  belonged 
to  the  legal  or  equitable  side.  To  determine  this  question  was  not 
always  an  easy  matter,  eminent  lawyers  sometimes  found  in  the  end, 
that  they  had  taken  the  wrong  road,  or  at  least  the  court  so  determin- 
ed, and  sent  them  back ;  other  cases  required  the  action  of  both 
courts,  that  is,  a  part  of  it  must  be  tried  in  a  court  of  law,  and  an- 
other part  in  a  court  of  equity ;  both  trials  might  perhaps  be  had  be- 
fore the  same  judge,  and  by  the  same  counsel,  but  at  different  times 
and  places;  in  one  court  the  preading  officer  was  a  judge,,  and 


must  be  approached  on  that  side,  in  the  other  he  was  Vice-Chancellor| 
and  the  suitor  must  come  on  the  opposite  side. 

Ations  at  law,  were  classified  under  different  forms  and  names^  a 
person  seeking  redress,  was  obliged  to  select  the  form  adapted  to  the 
character  of  his  case,  take  the  name  and  the  appropriate  dress  of  lan- 
guage of  that  form ;  if  he  misjudged  or  mistook  the  proper  fona  of 
action,  or  the  expressions  appropriate  to  it,  he  was  dismissed  from 
court,  with  as  little  ceremony  as  if  he  had  mistaken  the  entrance,  and 
i^proached  the  judge  on  his  equity  side. 

On  the  other  hand,  equity  jurisprudence  had  its  foundation  in  a  dis- 
regard of  all  forms.  It  assumed  to  afford  a  remedy  in  cases  to  which 
the  forms  of  law  were  not  applicable ;  ^its  proceedings  were  adapted 
to  meet  the  case  as  it  really  existed. 

In  process  of  time,  numerous  rules  of  practice  were  adopted  under 
tlie  common  law,  training  of  its  officers  in  defiance  of  its  primitive 
design,  until  its  administration  assumed  a  character  of  technicality 
scarcely  inferior  to,  though  widely  different  from  that  of  the  law 
courts.  Its  original  simplicity  when  it  proceeded  with  a  single  eye 
to  an  equitable  conclusion  regardless  of  forms,  was  no  longer  its  char- 
actenstic. 

To  the  embarrassments  arising  from  these  two  concurrent  courts 
and  systems  of  practice,  there  had  been  superadded  in  them  both,  a 
prolixity  of  pleading  and  a  great  redundance  of  words,  which  a  long 
course  of  years  had  brought  into  use,  under  laws  making  the  rule  of 
compensation  dependant  on  the  number  of  words  used. 

Hiis  is  a  very  summary  outline  of  the  more  prominent  features  of 
the  late  systems  of  pleading  and  practice,  which  attracted  public 
condcinnation,  and  resulted  in  the  appointment  of  commissioners  to 
revisci  reform,  simplify  and  abridge — and  which  drew  from  ttie  Le- 
(paktare  instructioos  of  a  character  still  more  specific  and  not  less  radic^  ^ 


The  commissioners  have  endeavored,  both  from  a  sense  of  obit- 
gatioo  V)  flie  laws  and  from  their  own  convictions  of  their  proprietji 
to  abide  theit  mstructionsi  and  meet  the  just  expectations  of  the 
people,  whose  opinions  they  expressed. 

Nothing  less  than  a  thorough  and  entire  revision  of  the  whole  sys- 
tem of  legal  procedure,  could  accomplish  this  object.  The  baaia 
adopted  for  their  action,  was  substantially  that  upon  which  courts  of 
equity^ were  originally  founded;  the  natural  course  by  which  the 
means  to  be  used,  are  directed  solely  by  the  end  to  be  attained,  witik^ 
out  regard  to  the  forms  of  action. 

They  oould  not  but  feel  conscious  that  by  this  course,  they  of  ne- 
ceasity  placed  themsdves  in  an  attitude  adverse  to  tiie  immediate  iar 
terest%  as  well  as  to  the  trained  habits  and  learning,  of  a  large  number 
of  the  profession  to  which  they  belong.  The  character  of  the  pro- 
fession is  in  Its  very  nature  eminently  conservative  in  all  its  tradea- 
dies ;  the  rules  of  jurisprudence  are  all  drawn  from  the  past ;  preoe- 
dent  is  the  lawyer's  guide.  The  spirit  of  reform  and  innovatiM 
whidi  characterizes  the  age,  and  to  which  the  world  is  indebted  for 
all  the  advances  of  the  present  century,  are  seen  at  a  diatanoe  by 
Uioae  who  administer  the  law  ;  they  may  appreciate  and  enjoy  them 
in  their  personal  and  public  relations,  but  in  thdr  own  profession  they 
still  pore  over  the  musty  volumes  of  antiquity  in  search  for  precedmi* 

The  commissioners  had  not  the  presumption  to  expect,  or  tiie  folly 
to  hope,  that  they  could  originate  and  produce  at  a  single  effort  a  $J9^ 
tern  so  perfect,  as  not  to  contain  many  defieienciea,  and  to  demaadl 
correction  and  construction  for  years. 

They  could  lay  down  principles,  and  adapt  them  to  practieal 
oae,  but  to  improve  and  perfect  them,  to  settle  their  conatructimii  io 
ae^esearily  the  work  of  time  and  ei^eiienoe.  Neither  the  ComaMt 
misaioners,  nor  any  sensible  friend  of  reform,  ever  eai^cted  or  pa* 
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tended  that  in  the  details  of  any  new  system,  so  comprehensive  in  its 
scope,  there  would  not  occur  both  errors  and  omissions.  Rarely/if 
ever,  in  the  whole  history  of  human  progress,  has  a  valuable  improve- 
ment in  any  branch  of  science,  philosophy,  or  the  arts,  come  into  ex- 
istence in  full  perfection.  Time  and  experience  are  necessary  ele- 
ments in  human  advancement :  mind  comes  to  the  aid  of  mind,  and 
one  suggestion  leads  to  another.  We  have  as  yet  had  the  benefit 
of  a  few  months  only  of  trial,  to  detect  the  imperfections  of  so  much 
of  our  system  as  was  adopted  last  winter,  and  took  effect  on  the  first 
day  of  July  last.  We  now  present  to  the  Legislature  the  result  of 
this  limited  though  severe  test,  by  proposing  several  amendments 
atkd  additions  intended  to  correct  the  errors  and  supply  the  diefiden- 
des  already  manifested  in  the  part  heretofore  reported. 

The  Commissioners  have,  individually,  availed  themselves  of  all 
flttitable  <q[>portunities  to  invite  from  members  of  the  legal  profession, 
and  from  the  judges,  communications  of  discoveries  of  any  defects 
vt  omissions  which  might  occur  in  the  course  of  their  practice,  with 
a  view  t6  their  correction.  Some  valuable  suggestions  have  been  re- 
ceived, and  thdur  own  personal  observation  and  examination  have  led 
to  others  which  are  embraced  in  the  amendments  presented. 

Of  the  soundness  of  the  principles  upon  which  they  have  endeavor- 
ed to  build  up  a  system  of  legal  procedure,  the  Commissioners  enter- 
taitf  no.  doubt  whatever.  That  the  superstructure  they  have  erected, 
in  detail)  is  fitee  from  defects,  they  have  no  expectation.  Amendments 
Bud  imqprovements  from  year  to  year  will  be  made  ;  some  of  these 
will  again  be  found  defective.  But  the  Code  of  Procedure  is  by  no 
means  peculiar  in  this  respect.  Amendments  to  the  common  law, 
JB(nd  to  the  statute  law,  and  to  Ihe  practice  in  courts,  have  been  the 
iUihJects  of  annual  legislative  enactment,  ever  tdnce  the  government 
ISitisted  5  volumes  of  judiciary  constructions  are  annually  issued,  tattd 
Vy  their  means  iiie  law  11$  kept  continually  changing. 


After  the  practice  of  the  coarts  of  law  and  equity  had  been  esta- 
bKshed  in  this  State  on  the  English  basis,  and  had  enjoyed  the  bene- 
fit of  more  than  fifty  years  construction,  to  settle  its  rules  and 
principles  it  was  still  found  so  loose,  uncertain  and  defective,  as 
to  require  more  than  one  hundred  and  fifty  new  general  rules 
adopted  by  the  late  Chancellor,  m  addition  to  those  which  exist- 
ed in  the  time  of  his  predecessor.  And  so  often  was  the  past  prac- 
tice foimd  to  be  inadequate  or  erroneous,  and  so  fluctuating,  that  the 
Legislature  required  a  periodical  correction  of  its  errors  and  defects, 
by  directing  the  Chancellor  to  revise  and  amend  the  rules  of  his 
courts  at  stated  times.  This  revision  was  repeatedly  made,  and  at  the 
periods  required  by  law  the  old  rules  became  obsolete,  and  a  new 
volume  was  issued  with  such  modifications  as  had  heed  adopted  du* 
ring  the  last  interval,  and  such  changes  as  the  Chancellor  deemed  ex- 
pedient 

While  such  was  the  variable  condition  of  the  practice  in  chancery, 
that  of  the  Supreme  Court  was  scarcely  more  permanent :  new  laws, 
new  constructions,  and  new  rules,  were  of  constant  occurrence. 

The  special  terms  of  the  late  Supreme  Court,  at  which  questions  of 
prtetice  were  for  the  most  part  determined,  were  always  held  at  the 
•oapitol.  The  consequeau^e  was,  that  but  few  of  the  legal  practitioners 
were  enabled  to  attend,  and  these  few  enjoyed  not  only  a  monopoly 
of  the  business, batalso  of  a  knowledge  of  the  practice  itsdf,  except  so 
far  as  others  were  able  to  follow  by  means  of  the  meagre  reports  of 
a  small  number  only  of  the  multitude  of  cases  decided. 

Thus  it  will  appear  that  the  history  of  legal  procedure  in  this 
State  presents  a  continual  &eries  of  construction  and  change  by  the 
courts  and  by  l^slative  action,  notwithstanding  the  boasted  antiqui- 
ty of  its  origin. 

It  cannot,  therefore,  properly  excite  distrust,  or  afford  the  slighteit 
evidence  against  the  value  «f  the  new  system,  that  it  requires,  in  the 
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fir^t  year  of  its  existencei  ameftdments  in  various  particulars;  or  thai 
further  experience  will  probably  disclose  defects  hitherto  unnoticed. 

The  necessity  of  establishing  rules  of  procedure,  not  wholly  de- 
pendent upon  the  judgment  and  direction  of  the  courts,  has  become 
greatly  enhanced  by  the  change  in  the  judiciary  system  of  the  State, 
affected  by  the  new  Constitution.  By  this  change  the  courts  have 
become  decentralized,  and  now  administer  justice  with  equal  jurisdic- 
tion in  all  parts  of  the  State  at  the  same  time.  The  new  arrange- 
ment, is  so  far  unfavorable  to  the  introduction  of  an  entire  new  sys- 
tem of  practice,  as  it  gives  rise  to  various  constructions  of  the  same 
rule  by  different  judges,  and  the  Commissioners  regret  that  this  diffi- 
culty has  been  increased,  by  the  manner  in  which  the  power  conferred 
by  the  code  on  the  late  Executiue,  in  regard  to  the  terms  of  the  court 
has  been  exercised;  without  calling  in  question  the  views  under  vrincik 
it  was  done,  they  cannot  but  regard  the  arrangement  as  unfavorable ; 
instead  of  providing  for  an  interchange  among  the  judges  of  different 
districts  at  general  terms,  where  they  might  confer  together,  and  leam 
and  modify  each  others  views  and  constructions  of  the  statutes  and 
Constitution,  the  judges  of  each  district  were  required  to  hold  all  the 
general  terms  in  their  own  districts  respectively,  thus  rendering  the 
judicial  district  as  distincts  as  posrible.  It  appears  to  the  Comnds- 
noners  that  the  intent  and  spirit  of  the  Constitution,  not  less  than 
sound  policy,  require  that  the  Supreme  Court  of  the  State,  should,  as 
far  as  possible,  be  assimilated  and  become  one  court,  in  fact  and  in 
practice,  as  it  is  in  name.  , 

While  it  is  apparent  that  the  introduction  of  a  new  system  of  prac- 
tice and  pleading  is  rendered  more  difficult  by  the  peculiar  and  difliuh 
ed  organization  of  our  courts,  its  necessity  and  beneficial  effects  when 
once  established,  are  no  less  manifest.  Indeed  a  set  of  principal  re- 
gulations to  which  all  the  courts  are  alike  subject,  proceeding  from 
the  Legislature  and  dependant  upon  the  courts  only  for  construdion 
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of  language,  seems  almost  an  indispensible  concomitant  of  our 
of  courts. 

Complaint  exists  in  some  of  the  distriets,  of  the  accumulation  of 
business  in  the  Supreme  Court,  by  which  it  is  difficult  for  tiie  judges 
to  clear  off  the  entire  calendar  at  the  terms  and  circuits.  From  tii« 
best  information  they  have  been  able  to  obtain,  the  Commissioners  aie 
of  opinion,  that  as  soon  as  the  vast  amount  of  business  which  had 
accumulated  in  the  old  Court  of  Chancery,  and  Supreme  Court,  shall 
have  been  dispatched,  that  the  courts  will  generally  have  no  difficulty 
in  disposing,  of  the  accruing  business  as  fast  as  it  arises.  With  a 
view,  however,  to  meet  this  c<»nplaint,  whether  it  prove  temporary  or 
permanent,  an  amendment  is  proposed  by  which  the  power  to  order 
juriesat  the  sessicms,  conferred  in  the  code  on  the  boards  of  superviaorS| 
is  also  given  to  the  judges  of  those  courts.  These  officers,  by  theic 
position  and  their  necessary  attendance  at  the  circuits  and  courts  of 
oyer  and  terminer,  cannot  fail  to  know  the  state  of  business  in  theaSi 
and  can  well  judge  whether  the  criminal  calendar  of  the  county  is 
such,  as  to  demand  trials  at  the  court  of  sessions,  in  order  to  relieve  tlie 
Court  of  Oyer  and  Terminer. 

In  the  first  report,  made  last  winter,  some  provisions  in  relation  td 
courts  of  justices  of  the  peace,  and  justices  and  other  inferior  courts  m 
cities,  became  necessary,  in  consequence  of  the  general  abolition  of  the 
forms  of  action.  The  want  of  time  properly  to  adjust  the  provisions 
of  the  code,  so  as  to  adapt  them  to  the  organization  of  those  courts, 
has  led  to  some  embarrassment,  and  has  induced  the  Commissioners  to 
make  a  revision  of  those  relating  to  pleadmgs,  amendments,  and  exe-. 
cutions,  in  order  to  adapt  them  to  the  character  of  the  litigation  and 
manner  of  proceeding  in  those  courts.  They  have  been  accordingly 
reduced  to  a  few  plain  and  explicit  rules,  carefully  guarded  to  prevent 
surprise,  and  with  liberal  powers  of  amendment.  It  is  believed  thai 
these^rules,  together  with  those  sections  of  the  code  which,  in  their 
character  are  applicable  to  all  courts  alike,  if  hid  before  the  puUie, 
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m  a  MfMMLte  form,  will  render  their  application  eaiily  understood  and 
aatisfiactory. 

For  the  purpose  of  more  effectually  securing  the  objects  designed 
to  be  attained  by  the  verification  of  pleadings,  an  amendment  has  been 
proposed  limiting  the  cases  in  which  they  may  be  made  by  the  attor- 
ney or  agent. 

The  Commissi<»iers  regard  the  y^nfication  of  pleading  of  indiqpen- 
flible  necessity  in  the  system  adopted  by  the  code,  and  their  confidence^ 
in  its  utility  has  been  only  confirmed  by  the  short  experience  to 
whidi  it  has  been  subjected.  So  far  firom  multiplying  the  ceremony 
of  oaths  in  judicial  proceedings,  its  effects  are  precisely  the  opposite. 
Ihe  number  of  witnesses  requisite  to  prove  the  cause  of  action  or  de- 
ftnce,  is  greatly  diminished,  thus  dispensing  with  not  only  the  oaths 
administered  to  them,  but  saving  the  time  of  the  cocrt,  the  counsel  and 
the  parties,  by  confining  the  points  in  issue,  to  the  real  question  of 
fact  in  controversy.  In  this  connexion  also,  a  legislative  construction 
is  provided,  by  which  the  former  affidavits  of  merits  required  from 
the  defendent  in  certain  cases,  before  he  could  be  permitted  to  make 
a  defence,  even  on  the  issue  joined,  is  declared  abrogated. 

Previous  to  July,  1847,  when  the  law  organizing  the  judiciary  un- 
der the  new  Constitution  took  effect,  the  right  of  appeal  from  a  final 
decree  in  the  Court  of  Chancery,  and  from  a  judgment  in  the  Su- 
preme Court,  was  limited  to  two  years.  By  that  act,  it  was  in  effect 
provided,  that  a  final  decree  in  an  equity  case,  must  be  first  made  at 
«  special  term,  before  .a  single  judge;  and  that  in  order  to  an  appeal 
to  the  Court  of  Appeals,  the  party  must  apply  for  a  re-hearing  at  a 
general  term. 

The  Supreme  Court,  in  its  general  orders,  adopted  in  July  of  the 
same  year,  construed  the  re-hearing  to  be  a  matter  resting  in  the  dis- 
cretion oT  the  court,  and  not  a  matter  of  right ;  and  upon  this  con- 
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stniction  made  rules  prescribing  the  manner  of  applying  for  a  re- 
hearing, and  limiting  the  time  to  thirty  days. 

The  Court  of  Appeals  subsequently  took  a  different  view  of  this 
statute,  and  decided  that,  a  re-hearing,  like  an  appeal,  was  a  matter  of 
right,  and  did  not  depend  on  the  discretion  of  the  court. 

The  provision  of  the  '^  Act  to  facilitate  the  determination  of  exisl^ 
ing  suits,"  passed  April  12, 1848,  contained  also  provisions  in  relation 
to  the  re-hearing  at  a  general  term,  of  cases  decided  before  a  single 
judge.  These  also  received  various  ccxistructions,  under  which,  as 
well  as  under  the  laws  and  the  rules  adopted  the  previous  year,  many 
applications  for  re-hearing  at  the  general  term  were  denied,  and  the 
parties  subsequently  lost  the  right  of  review  by  the  Court  of 
Appeals. 

It  is  deemed  but  an  act  of  justice  to  parties  litigant,  to  relieve  them 
from  the  embarrassments  created  by  these  laws,  and  the  various,  con- 
structions of  them.  An  amendment  is  submitted  for  this  purpose — 
but  the  time  within  which  a  re-helaring  can  be  had,  is  not  extended 
beyond  the  two  years,  within  which  the  right  of  appeal  from  a  decree 
in  these  cases  existed,  at  the  time  the  suits  were  commenced. 

The  various  amendments  suggested,  indicate  in  most  cases  their 
own  object ;  and  though  it  might  have  been  appropriate  and  desirable 
to  add  notes  more  fully  explaining  the  reasons  which  have  led  to  their 
recommendation,  the  time  within  which  the  report  must  be  made,  pre- 
vents it. 

All  of  which  is  respectfully  submitted. 

ARPHAXED  LOOBaS, 
DAVID  GRAHAM, 
DAVID  DUDLEY  FIKLD. 
jtttoiy,  JmiMry  29,  1848. 


AN  ACT 

Making  idditiong  and  aneadmeitfi  to  the  c«de  tf  proeedire* 

The  People  of  the  State  of  JVeto-Yorky  represented  in  Senate  and 
AaenMyj  do  enact  asJoUotoe: 

§  1.  The  act  to  simplify  and  abridge  the  practice 
pleadings  and  proceedings  of  the  court  of  this  State, 
passed  at  the  last  session  of  the  Legislature,  isdes^na* 
ted  as  the  Code  of  Procedure. 

§  2.  The  word  "  section,"  as  used  in  this  act,  signi- 
fies a  section  of  the  Code  of  Procedure,  unless  other- 
wise specified. 

§  3.  Section  36  is  amended,  so  as  to. read  as  follows : 
§  36.  Jin  issue  of  fadL  joined  in  a  county  courts  before  the  Jirst 
day  of,  July  1848,  or  then  pending  in  that  court  on  appeal^  raa^  he 
tried  by  a  jury. 

This  section  is  necessary,  to  provide  for  existing  issues 
in  a  county  court;  the  code  having  provided  only  for 
issues  subsequently  joined.  The  next  two  sections  de- 
pend upon  this,  and  explain  themselves. 


*  Th«  parts  in  italics  are  new;  and  section  8  is  new  in  its  application  of  similar 
j^rovisions  in  the  code,  to  justices'  and  other  inferior  courts. 
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§  4.  Section  37  is  amended  so  as  to  read  as  follows : 
§  37.  When  a  trial  by  jury  is  authorised  by  the  last  section,  or  shall 
be  ordered  by  the  court  pursuant  to  section  35,  the  same  may  be  had 
by  a  jury,  drawn  from  the  panel  of  jurors  attending  the  court  of  ses^ 
sions  of  the  county,  for  trials,  or  if  no  tried  jury  /or  that  court  be 
ordered  as  provided  in  the  next  section,  then  such  trial  shall  be  had 
by  a  jury  to  be  drawn,  by  a  written  order  oj  the  county  judge,  to  be 
filed  with  the  clerk,  from  the  jury  box  of  the  county,  and  summoned 
in  the  same  manner  as  for  the  trial  of  issues  at  a  circuit  court,  except 
thai  only  eighteen  jurors  shall  be  drawn  and  summoned,  Th^ 
practice  appertaining  to  jury  trials,  and  to  the  verdict  of 
the  jury,  and  the  proceedings  thereon,  as  in  this  act  pro- 
vided, shall  in  all  respects  apply  to  such  trial. 

1 

§  5.  Section  38  is  amended,  so  as  to  read  as  follows :' 
§  38.  No  jury  shall  hereafter  be  summoned  for  a  county 
court,  except  as  provided  in  the  last  section ;  nor  shall. 
a  grand  or  trial  jnry  be  summoned  for  a  court  of  ses- 
sions, (except  in  the  city  and  county  of  New- York,)  un- 
less so  directed  by  the  board  of  supervisors,  or  the  court  of 
sessions,  of  the  county,  to  be  made  and  filed  with  the  clerk,  at  least 
thirty  days  before  the  drawing.  A  court  of  sessions  may  be  held  at 
the  same  time  with  a  general  term  of  the  county  court,  and  a  jury' 
ny^y  be  ordered  and  summoned  therisfin',  accordingly^ 

§  6.  Subdivision  2  of  section  39  is  amended,  so  as  to 
read  as  follows : 
2.  To  all  other  actions,  where  all  the  defendants 


17 

shall  reside,  or  l)e  personally  served  with  the  summons, 
within  those  cities  respectively,  and  to  actions  arising  on 
contract f  for  the  recovery  of  money  only^  against  defendants  jointly 
iiMe^'Where  any  of  them  shcil  reside y  or  he  personalty  served  with 
the  summons,  toithin  those  cities  respectively.        ^ 

This  section  extends  the  jurisdiction  of  the  superior 
■court  and  common  pleas  of  New-York  to  actions  against 
joint  debtors  when  some  of  them  only  reside  in  the  city 
or  are  served  there.  It  frequently  happens,  that  one 
party  resides  in  New-York  and  another  in  Brooklyn,  or 
\Ti  the  country.  There  seems  no  good  reason ,  why  such 
a  case  should  be  forced  into  the  supreme  •court. 

\  7.  Section  46  is  amended,  so  as  to  read  as  follows: 

§  46.  Justices  of  the  peace  shall  have  civil  jurisdic- 
tion, in  the  following  actions,  and  no  other; 

U  An  action  arising  on  contract /for  the  recovery  of 
money  only,  if  the  sum  claimed  do  not  exceed  one 
hundred  dollars; 

2.  An  action  for  damages  for  an  injury  to  the  person, 
or  to  real  property,  or  for  taking,  detaining,  or  injuring,  per- 
sonal property,  if  the  damages  claimed  do  not  exceed 
one  hundred  dollars ; 

3«  An  action  for  a  penalty,  not  exceeding  one  hun- 
dred dollars,  given  by  statute ; 

4.  An  action  commenced  by  attachment  of  property, 
as  now  provided  by  statute ;  if  the  debt  or  damages 
claimed  do  not  exceed  one  hundred  dollars ; 

5.  An  action  upon  a  bond,  conditioned  for  the  pay- 
ment of  money,  not  exceeding  one  hundred  dollars, 
though  the  penalty  exceed  that  sum  j  the  judgment  to 

f  SECOND  REP.]  2 
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be  given  for  the  snm  ^ctu^illy  due.  Where  the  paj^ 
ments  are  to  be  made  by  instalments,  an  action  may 
be  brought  far  each  instalment,  as  it  shall  become  due ;. 

6.  An  action  upon  a  surety  bond  taken  by  them^ 
though  the  penalty  <or  amount  claimed  exceed  one  hun- 
dred dollars. 

Bid  nothing  in  this  sBciion  shall  be  construed  to^  deprive  justices 

of  the  peace,  of  the  power  to  take  and  enter  judgment  on  the  arnr- 

f^sion  of  a  defeniaiUj  where  the  avkount  confessed  ^hoU  not  exceeA 

two  hundred  and  fifty  dollars^ 

To  remove  a  doabt  expressed  by  some  persons,  respect- 
ing the  j\irisdiptioA  of  justices- 

$  6.  Section  57  is  amended,  00  as  to  read  as  folloinrsr 
§  57.  The  following  rules  shall  be  observed  in  the^ 
courts  of  justices  of  the  peace. 

1. 
The  pleadings  in  these  courts  are ;: 

1.  The  complaint  by  the  plaintiff,,  stating  the  cause* 
of  action ; 

2.  The  answer  by  tlie  defendant,  stating  the  grounds 
of  the  defence ; 

3.  A  reply  by  the  plaintiff;  denying  any  nev  matter 
stated  in  the  answer,  which  is  not  a  denial  of  the  com- 
plaint. 

2.. 

The  pleadings  maybe  oral,  or  in  writing;  if  oral; 

the  substance  of  them  shall  be  entered  by  the  justice 

in  his  docket;  if  in  writing,  they  shall  be  filed  by  him^ 

and  a  reference  ta  them  shall  bo  made  in.  the  docket^ 
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8. 
The  complaint  shall  state,  in  a  plain  and  direct  man- 
ner,  the  facts  constituting  the  cause  of  action. 

4. 
The  answer  may  contain  a  denial  of  any  material 
fects  stated  in  the  complaint,  which  the  defendant  be- 
lieves to  he  untrue,  and  also  a  statement,  in  a  plain  and 
direct  manner,  of  any  otlier  facts,  constituting  a  defence. 

5. 

If  the  defendant  intend  to  controvert  the  truth  of  any 
of  the  statements  contained  in  the  complaint,  he  must 
in  his  answer,  deny  them. 

6. 
If  the  plantinff  intend  to  controvert  the  truth  of  any 
of  the  statements  in  the  answer,  except  those  in  de- 
nial of  the  complaint,   he  shall,  by  a  reply,  deny 
them. 

7. 

Pleadings  are  not  required  to  be  in  any  particular 
form,  but  must  be  such,  as  to  enable  a  petson  of  com- 
mon understanding  to  know  what  is  intended. 

8. 
Either  party  may  object  to  the  pleading  of  his  ad- 
versary, that  it  is  not  sufficiently  explicit,  to  enable  him 
to  understand  it,  or  that  it  contains  no  cause  of  action 
or  defence,  although  it  be  taken  as  true. 
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If  the  court  deem  the  objection  well  founded,  it  shall 
order  the  pleading  to  be  amended,  and,  if  the  party 
refuse  to  amend,  the  defective  pleading  shall  be  disre- 
garded. 

9. 
Every  complaint,  answer,  or  reply,  must  be  verified  by 
the  oath  of  the  party  pleading  the  same,  or  of  his  agent 
or  attorney,  to  the  effect  that  he  believes  it  to  be  true. 

10. 
Every  material  allegation  in  a  complaint  or  answer, 
not  denied  by  the  pleading  of  the  adverse  party,  shall, 
on  the  trial  be  taken  to  be  true,  except,  that  in  the  case 
of  a  defendant  who  does  not  appear  and  answer,  the 
plaintiff  cannot  recover,  without  proving  his  case. 

11. 
The  omission  by  either  party  to  make  a  specific 
denial  of  a  material  allegation  on  the  other  side,  shall 
not  be  taken  as  an  admission  of  the  truth  thereof,  un- 
less at  the  time  of  joining  the  issue,  his  attention  be 
called  to  such  allegation,  and  he  be  informed  of  the 
effect  of  omitting  to  deny  it. 

12, 
In  an  action  or  defence,  founded  upon  an  account  or 
an  instrument  for  the  payment  of  money  only,  it  shall 
be  sufficient  for  a  party  to  deliver  the  account  or  in- 
strument to  the  court,  and  to  state,  that  there  is  due  to 
him  thereon  from  the  adverse  party  a  specified  sum, 
which  he  claims  to  recover  or  set  off. 
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13- 
A  variance  between  the  proof  on  the  trial,  and  the 
allegations  in  a  pleading,  shall  be  disregarded  as  imma- 
terial, unless  the  court  shaU  be  satisfied,  that  the  ad- 
verse party  has  been  misled  to  his  prejudice  thereby. 

14. 
The  pleadings  may  be  amended,  at  any  time  before 
the  trial,  or  during  the  trial,  or  upon  appeal,  to  supply 
any  deficiency  or  omission  in  the  allegations,  necessary 
to  support  the  action  or  defence,  when,  by  such  amend- 
ment,substantial  justice  will  be  promoted.  If  the  amend- 
ment be  made  after  the  joining  of  the  issue,  and  it  be 
made  to  appear  to  the  satisfaction  of  the  court,  by  oath, 
that  an  adjournment  is  necessary  to  the  adverse  party 
in  consequence  of  such  amendment,  an  adjournment 
shall  be  granted.  The  court  may  also,  in  its  discre- 
tion, require  as  a  condition  of  an  amendment,  the  pay- 
ment of  costs  to  the  adverse  party,  to  be  fixed  by  the 
court,  not  exceeding  three  dollars ;  but  such  payment 
^shall  not  be  required,  unless  an  adjournment  is  made 
necessary  by  the  amendment ;  nor  shall  an  amendment 
be  allowed  after  a  witness  is  sworn  on  a  trial,  when 
an  adjournment  thereby  will  be  made  necessary. 

15. 
Elxecution  may  be  issued  on  a  judgment  in  a  justice's 
court,  after  thirty  days  from  the  rendition  thereof 
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16. 
If  the  judgment  be  docketed  with  a  county  clerk, 
the  execution  shall  be  issued  in  the  same  manner,  as 
iq[K>n  a  judgment  of  a  county  court,  except  that  it  shall 
not  be  issued  until  thirty  days  after  the  rendition  of  the 
judgment,  and  that  when  issued  in  the  county,  where 
the  judgment  is  rendered,  it  may  be  issued  to  a  con- 
stable ;  but  real  estate  shall  not  be  levied  upon  by  a 
constable. 

17. 
Where  an  execution,  on  such  a  judgment,  shall  hxve 
been  issued  to  a  constable,  in  the  county  where  it  was 
rendered,  it  may  afterwards,  and  before  the  time  ap» 
pointed  for  its  return,  be  transferred,  to  the  sheriff  for 
dw  purpose  of  a  levy  on  real  estate;  but,  in  such  case, 
the  constable  shall  be  entitled  to  fees  for  travel  and 
services,  when  those  services  have  been  actually  ren- 
dered, and  may  retain  the  execution  until  such  fees 
are  paid. 

16. 
The  provisions  of  this  act,  and  the  ^mendmente 
thereof,  respecting  forms  6f  action,  parties  to  actions, 
the  rules  of  evidence,  and  the  times  of  commencing 
actions,  shall  apply  to  these  courts. 

§  9.  Section  102  is  amended,  so  as  to  read  as  follows: 
^  102.  When  a  complete  determination  of  the  contro- 
versy cannot  be  had,  without  the  presence  of  other  par- 


ties,  tlie  court  may  order  them  to  be  brought  in,  by  an 
amendment  of  the  complaint,  or  by  a  supplemental 
^complaint;  and  a  new  summons ;  and  when^  in  an  action 
ybr  the  recovery  of  real  or  personal  property ^  a  person,  not  a  party 
to  the  actiony  htd  having  an  interest  in  the  tubject  thereof ^  shall 
make  application  to  the  tourt,  to  he  made  a  party y  the  court  may 
order  him  to  be  brought  in  by  the  proper  amendment. 

This  amendment  is  designed  to  extend  tkte  p0W6r  of 
the  court  in  respect  to  the  introduction  of  new  parties 
into  the  action,  to  some  cases  which  might  not  be  con- 
sidered within  the  section  as  it  stood.  These  case^  may 
be  very  rare,  but  it  is  well  to  provide  for  thtm. 

\  10.  Subdivision  5  of  section  103  is  amended,  so  as 
to  read  as  follows: 

5.  For  ii^nries  to  tfce  person,  or  for"  takingy  detainingy  or 
Injuring,  personal  property. 

Conformable  to  the  amendment  of  sectioti  46 . 

§  11,  Section  109  is  amended,  so  as  to  read  as  fol- 
lows: 

4  109.  A  copy  of  the  complaint  shall  be  served  with 
the  stimmons,  except  thaty  in  an  action  against  three  or  more 
defendantSy  when  the  complaint  shall  have  been  already  fUedy  a  copy 
thereof  need  not  be  served  with  the  summons.  In  such  casey  the 
sttmmons  shuU  state  where  the  <^omplaint  is  filed  ;  and  if  the  de- 
fendanty  within  ten  days  thereaflery  in  person  or  by  attorney ,  demand 
inwrUingy  a  c^y  of  the  wmplainty  specifying  a  place  within  the 
9tate  where  it  may  be  served,  a  copy  thereof  shall  be  served  accord 


34 

ingly^  and  afitr  such  sendee  the  defendant  shall  have  twenty  day^ 

to  answer  ;  hut  only  one  copy  need  he  served  on  the  same  attorney^ 

This  is  intended  to  save  the  plaintiff  from  making  un- 
necessary copies  of  the  complaint.  It  often  happens  that 
several  defendants  defend  by  one  attorney,  and*  then 
seyeral  copies  are  unnecessary. 

§  12.  Section  111  is  amended,  so  as  to  read  as  follows  r 
§  111.  In  an  action  affecting  the  title  to  real  proper- 
ty, the  plaintiff,  at  the  time  of  issuing  the  summons^  OX  at 
any  time  afterwards,  may  file  with  the  clerk  of  each 
county  in  which  the  property  is  situated,  a  notice  <rf* 
the  pendency  of  the  action,  containing  the  names  of' 
the  parties,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby ;  and  if 
the  action  be  for  the  foreclosure  of  a  mortgage,  the  date 
of  the  mortgage,  the  parties  thereto,  and  the  time  and 
place  of  recording  the  same.  In  such  case  only,  shall 
the  pendency  of  the  action  be  constructive  notice  to  a 
purchaser  or  incumbrancer  of  the  property  affected 
thereby.  But  judgment  shall  not  he  delay  edy  for  the  unmt  of  such 
notice  of  action  pending,  if  the  same  have  been  actually  filed  for 
twenty  days. 

To  remove  a  doubt,  sometimes  expressed,  whether  the 
notice  can  be  filed  before  the  service  of  the  summons ; 
^  and  also  to  reduce  the  time  now  required  between  the 
filing  of  the  notice  and  the  judgment.  By  the  existing 
law,  made  before  the  code,  forty  days  must  elapse  be- 
tween the  notice  and  the  decree  ;  but  the  code  provides 
that  if  there  be  no  answers  in  twenty  days,  the  plaintiff 
may  move  for  judgment.  The  time  of  the  notice  should 
therefore  be  shortened. 
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§  13.  Section  114  is  amended,  so  as  to  read  as  follows : 
§  114.  Where  the  person,  on  whom  the  service  is  to 
be  made,  cannot,  after  due  d  ligence,  be  found  within 
the  state,  and  that  fact  shall  appear  by  affidavit,  to  the 
satisfaction  of  the  court  or  a  judge  thereof,  and  it  shall  in 
like  manner  appear  that  a  cause  of  action  exists  against 
the  defendant,  in  respect  to  whom  the  service  is  to  be 
madC;  such  court  or  judge  may  grant  an  order,  that  the 
service  be  made,  by  the  publication  of  a  summons,  in 
either  of  the  following  cases ; 

1.  Where  the  defendant  is  a  resident  of  this  state ; 

2.  Where  he  has  prc^rty  therein ; 

3.  Where  the  subject  of  the  action  is  real  property  in  this  statef 
and  the  defendant  htts,  or  daimSy  a  lien  or  inieresty  actual  or  am^ 
iingentf  therein^  or  the  rdief  demanded  eonsisiSy  wholly  or  partly y  in 
excluding  the  defendant  Jirom  any  interest  therein  ; 

4.  Where  the  action  is  founded  on  a  mortgage  upon  property  in 
this  statCy  and  the  defendant  isy  by  reason  of  an  instrument  executed 
by  himy  chargeMe  with  the  dMyfor  which  the  mortgage  is  a  se- 
curity ; 

5.  Where  the  action  is  for  a  divorcCy  in  the  cases  prescribed  by 
statute. 

The  order  shall  direct  the  publication  to  be  made  in 
two  newspapers,  to  be  designated,  as  most  likely  to  give 
notice  to  the  person  to  be  served,  and  for  such  length 
of  time,  as  shall  be  deemed  reasonable,  not  less  than 
once  a  week  for  jwe  weeks.  In  case  of  publication,  the 
court  or  judge  shall  also  direct  a  copy  of  the  summons, 
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to  be  forthwith  deposited  in  the  post-office,  direct* 
ed  to  the  person  to  be  served,  at  his  place  of  resi- 
dence, unless  it  appear  that  such  residence  is  neither 
known  to  the  party  making;  the  application,  nor  can 
with  rsasonable  diligence  be  ascertained  by  him. 
Whm  ptAHcation  is  ordered^  personal  service  of  the  sum- 
mons, out  of  the  state,  shall  be  equivalent  to  publica- 
tion, and  deposit  in  the  post-office.  If  the  summons 
shall  not  be  personally  served  on  a  defendant,  nor  re- 
ceived by  such  defendant  through  the  post-office,  in  the 
cases  provided  for  in  this  section,  he,  or  his  representa- 
tives, shall,  on  application  and  sufficient  cause  shown, 
at  any  time  before  judgment,  be  allowed  to  defend  the 
action:  and  he,  or  his  representatives,  may,  in  like 
manner,  be  allowed  to  defend  after  judgment,  or  at 
any  time  within  one  year  after  notice  thereof,  and  with* 
in  seven  years  after  its  rendition,  on  such  terms  as 
shall  be  just ;  and  if  the  defence  be  successful,  and  the 
judgment  or  any  part  thereof  shall  have  been  collected 
or  otherwise  enforced,  such  restitution  may  thereupon 
be  compelled  as  the  court  shall  direct  Jlnd  in  all  coBes, 
where  pttblication  is  made^  the  complaint  shall  be  first  filed^  and  the 
summons,  as  published,  shall  state  the  time  and  place  of  such  filing. 

The  original  section  reported  by  the  commissions,  \ea8 
changed  in  its  progress  through  the  legislature,  and  be- 
€iiin€  very  long;  It  is  re-^writteti,  so  as  to  bi^ak  it  into 
subdivisions,  to  remove  any  doubt  about  its  construction, 
and  to  provide  for  some  cases,  those  mentioned  in  sub- 
dM^i^ds  3,  4,  and  6,  which  might  not  be  reached  by  it, 
as  it  stands  ia  the  Qode« 
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§  14.  Sectiott  115  is  amended,  so  as  to  read  as  fol- 
Itma: 

ff  t\&.  Whem  the  action  is  af^ainst  too  or  mor§  de-* 
l^ndants^  and  the  sammons  ir  served  on  one  or  more^  hui  not 
moll  of  ikem,  the  plaintiff  may  proceed  as  follows : 

1.  If  the  action  be  against  several  persons,  jointly 
indebted  upon  a  contract,  he  may  proceed  against  the 
defendant  served,  in  the  same  manner,  as  at  present, 
and  with  the  like  effect,  unless  the  court  shall  other- 
wise direct :   or 

2.  In  an  action  against  defendants  severally  liable, 
he  may  amend  his  complaint,  of  course,  by  striking  out 
the  names  of  the  other  defendants,  and  may  proceed 
against  the  defendants  served,  or 

3.  In  case  of  a  sumvMms  issued  under  the  2d  subdivision  of  sec* 

tion  108,  if  the  service  shall  have  been  made  upon  some  of  the  de* 

fendanis  only^  in  sufficient  time  to  apply  for  judgment^  upon  failure 

to  answer^  on  the  dap  mentioned  in  the  summons,  the  court  may,  on 

that  dajy  upon  the  application  of  the  plainiiff,  on  an  affidavit  show^ 

ing  dfte  Migence,  to  serve  the  summons,  on  the  other  defendants,  de* 

rigmdt  another  day  for  the  plaintiff  to  move  for  judgment.     The 

Hme  may  be  again  extended  in  like  manner,  in  the  discretion  of  the 

C9ftri.     And  a  new  summons  rftay  be  issued  by  the  plaintiff,  to  de^ 

fendants  not  already  served,  and  repeated  from  time  to  time,  till  all 

the  defendmtts  be  served. 

Tbe  third  mbdmsm  is  added^  not  ta  introduce  a  new 
rale,  but  to  define  mere  clearly  the  course,  which  should 
be  pursued,  about  which  some  embatraannent  appears  to 
haye  arisen. 
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§  15.  Section  133isamended,soastoTeadasfolloi;rs: 
§  133.  Every  pleading  must  be  subscribed  by  the 
party,  or  his  attorney,  and  the  complaint,  answer  and 
reply,  must  be  verified  by  the  party,  his  agent  or  at- 
torney, to  the  effect  that  he  believes  it  to  be  true.  The 
verificaiion  must  be  madej  by  the  affidavit  qf  the  party^  ar^  if  there 
be  several  parties  united  in  interest  and  pleading  together ^  then  by 
one  at  least  qf  such  parties,  if  such  party  be  within  the  state  and 
capable  qf  making  the  affidavit ;  otherwise  the  affidavit  may  be  made 
by  the  agent  or  attorney  of  the  party.  The  affidavit  may  also  be 
made  by  the  agent  or  attorney ,  if  the  action  or  defence  be /bunded 
upon  a  written  instrument /or  the  payment  o/  money  only,  and  such 
instrument  be  in  the  possession  o/  the  agent  or  attorney,  or  if  all  the 
material  allegations  o/  the  pleading  be  within  the  personal  knowledge 
o/  the  agent  or  attorney.  When  the  qffMavit  is  made  by  the  ageni 
or  attorney y  it  must  set/orth  the  reason  qf  his  making  it. 

The  verification  may  be  omitted,  when  an  admission  o/ 
the  truth  o/  the  complaint  might  subject  the  party  to  prosecution, 
/or  an  in/amous  crime.  And  no  pleading,  verified  as  here- 
in required,  shall  be  used  in  a  criminal  prosecution 
against  the  party,  as  proof  of  a  fact  admitted  or  alleged 
in  such  pleading. 

The  purpose  of  this  amendment  is  obvious.  The  com- 
missioners regret,  that  a  more  stringent  rule  in  respect 
to  the  verification  of  pleadings  is  required,  but  they  have 
reason  to  believe,  that  the  spirit  of  the  code  in  this  re- 
spect has  not  been  always  regarded.  The  present  amend- 
ment ynW  probably  answer  its  purpose.  If  it  should  not, 
it  may  then  become  necessary  to  make  the  affidavit  posi- 
tive. 
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§  16.  Section  137  is  amended,  so  as  to  read  as  fol- 
lows: 

§  137.  If  irrelevant  or  redundant  matter  be  inserted 
in  a  pleading,  it  may  be  stricken  out,  on  motion  of  any 
person  aggrieved  thereby,  ^id  when  the  allegations  of  a 
pleading  are  so  indefinite^  or  uncerfainy  that  the  precise  nature  of  the 
charge  or  defence  is  not  apparent,  the  court  may  require  the  pleading 
to  be  made  definite  and  certain,  by  amendment. 

To  prevent  an  evasion  of  the  rules  of  pleading,  by  in- 
definite or  uncertain  allegations. 

§  17.  Section  149  is  amended,  so  as  to  read  as  fol- 
lows : 

4  149.  The  court  may,  at  any  time,  in  furtherance  of 
justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect,  or  by  in- 
serting other  allegations  material  to  the  case  or  by  con- 
forming the  pleading  or  proceeding  to  the  facts  proved. 
The  court  may  likewise,  in  Us  discretion,  allow  an  answer  or  reply 
to  be  made,  after  the  time  limited  by  this  act,  or  by  an  order  en* 
larging  such  time  ;  and  may  also  at  all  times  relieve  the  parties 
from  judgments,  orders,  or  other  proceedings,  taken  against  them, 
through  their  mistake,  inadvertence,  surprise,  or  excusable  neglect  ; 
and  may  supply  an  omission,  in  any  proceeding. 

The  original  section  was  misprinted  in  some  copies 
of  the  code,  by  omitting  the  part  in  italics  in  the  first 
part  of  the  amended  section.    This  is  now  inserted. 


30 

The  following  qiialification :  ^^  vbenever  4jbe  amesidaient 
shall  not  change  substantially  the  cause  of  action  or  de- 
fence," was  added  to  the  original  section.  That  is  now 
omittedj  in  consequence  of  an  erro2ieou0<^oixsfametion 
given  by  one  of  the  judges  of  the  supreme  court  by 
which  the  cause  of  action  is  construed  to  mean  the  relief 
demanded,  instead  of  the  injary  which  ^ye  rise  to  the 
action.  There  is  so  little  danger  of  the  courts  g<Hiig  4q9 
far,  in  allowing  amendments,  that  the  qualification  can 
be  omitted  without  danger. 

It  is  the  intention  of  the  commisaonera  to  ftUcrw  and 
encourage  amendments  of  every  kind,  whenever  justice 
will  be  promoted  by  them.  They  considered  the  origi- 
nal section  ample  for  that  purpose ;  but  the  disposition 
of  judges  to  construe  the  power  of  amendment  strictly, 
b^s  induced  the  coaunissionecs  to  prepaie  an  additional 
sentence,  which,  it  is  hoped,  will  prove  effectual. 

§  18*  Section  154  i$  amended^  w  as  to  read  aa  fol- 
lows: 

4  154.  The  defendant  may  be  arrested,  as  iierdinafter 
{Nrescribed,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  damages,  on  a 
cause  of  action  not  arising  out  of  contract,  uhtre  the  ifo* 
fendofnt  is  rud  a  resident  of  ike  siatSf  or  is  about  to  remow  then* 
fromy  or  where  the  action  is  for  a  wilful  injury  to  persot^  charaet^, 
or  property ; 

S.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise 
to  marry,  or  for  money  receweijor  property  embezxledor/raui* 
ulenily  misapplied^  by  a  public  officer  or  by  an  attorney, 
solicitor,  or  counsellor,  in  the  course  of  his  employment 
as  such,  or  by  any  person  in  a  fiduciary  capacity,  or  for 
any  misconduct  or  neglect  in  office,  or  in  a  professional 
employment; 
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3.  lu  an  action  to  recoyer  the  possession  of  personal 
pjcpperty  unjustly  detainedi  wheire  the  property  shall  not 
have  been  delivered  to  the  plaintifl^  or  etecurity  giyeo 
tberefbr,  as  provided  in  the  nBjt  <^hap|beri 

4.  When  the  defendant  has  heen  guilty  of  a  frauds  in  ^(mtraeiiHg 
the  deUy  or  incurring  the  oUigaiion^fi^  i^ick  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property,  for  the  taking,  dcten^ 
tion,  or  conversion  of  which  the  action  is  brought  / 

5.  When  the  defendant  has  removed,  or  disposed  qf,  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested,  in  any  action  except 

for  a  wilful  injury  to  person,  character  or  property. 

This  section  a^d  the  next  explain  themselyes.  The 
design  of  them  is  to  extend  the  right  of  arrest  to  cases 
of  fraud  or  wilful  wrong,  and  to  provide  a  sij>stitute  for 
such  parts  of  the  act  to  abolish  imprisonment  for  debt  and 
to  pumsh  firaudulcnt  debtors,  es  result  in  arrest  and  bail 
only. 

§  19.  Section  156  is  amended,  so  as  to  read  as  fol* 
lows: 

§  156.  The  order  maybe  made,  where  it  shall  appear 
to  the  judge  by  the  affidavit  of  the  plaintiflf,  or  of  any 
other  person,  that  a  sufficient  cause  of  action  exists^ 
and  that  the  case  is  one  of  those  mentioned  in  section  154. 

§  20.  Section  )QB  is  amended,  30  as  tp  read  &s  fol- 
lows r 

§  158>  The  order  may  be  made,  to  accompany  the  sum- 
mons,  or  at  any  time  afterwards,  before  judgment.  It 
shall  require  the  sheriff  9f  the  cowpity,  where  th^  ^ 
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The  fgllowiDg  qualification :  ^^  ^vibefieirer  4lifi  amendiient 
shall  not  change  substantially  the  cause  of  action  or  de- 
fence," was  added  to  the  original  section.  That  is  now 
Qmittedj  in  consequence  of  an  (^rroneouf^oitabmclion 
given  by  one  of  the  judges  of  the  supreme  court  by 
which  the  cause  of  action  is  construed  to  mean  the  relief 
demanded,  instead  of  the  injury  whidi  gave  rise  to  the 
action.  There  is  so  little  danger  of  the  courts  gcHOg  U» 
far,  in  allowing  amendments,  that  the  qualification  can 
be  omitted  without  danger. 

It  is  the  intention  of  the  commisnoners  to  allow  and 
encourage  amendments  of  every  kind,  whenever  justice 
will  be  promoted  by  them.  They  conadered  the  origi- 
nal section  ample  for  that  purpose ;  but  the  disposition 
of  judges  to  construe  the  power  of  amendment  strictly, 
b^s  induced  the  commissioners  to  prepaid  ai>  additional 
sentence,  which,  it  is  hoped,  will  prove  effectual. 

§  18.  Section  154  i$  amended,  w  as  to  read  aa  fol- 
lows: 

4  154.  The  defendant  may  be  arrested,  as  hereinafter 
{Nrescribed,  in  the  following  cases : 

1.  In  an  action  for  the  reoovarjr  of  damages,  on  a 
cause  of  action  not  arising  out  of  contract,  fiA«re  the  ifo* 
fendant  is  not  a  refideni  of  th€  itat€f  or  it  about  to  remom  tketo* 
from,  or  where  the  action  is  for  a  foUftd  injury  to  pereon^  charaetttir, 
or  property ; 

3.  In  an  action  for  a  fine  or  penalty,  or  on  a  promise 
to  marry,  or  for  money  received,  or  property  embezzled  or  fraui* 
tdentiy  misapplied,  by  a  public  officer  or  by  an  attorney, 
solicitor,  or  counsellor,  in  the  course  of  his  employment 
as  such,  or  by  any  person  in  a  fiduciary  capacity,  or  for 
any  misconduct  or  neglect  in  office,  or  in  a  professional 
employment; 
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3.  In  an  action  to  recover  the  p^sseissioA  of  per£<w;^ 
property  unjustly  detainedi  where  the  property  shall  not 
have  been  delivered  to  the  plaintifl^  cm:  security  given 
thereior,  as  provided  in  the  neqct  chapter; 

4.  When  the  de/endcmt  has  been  guilty  of  a  frauds  in  €(mtraei{ng 
the  dAty  or  inewning  the  MigaUon^for  uhi€h  the  action  is  brought, 
or  in  concealing  or  disposing  of  the  property ^Jor  the  takings  dcten^ 
tion,  or  conversion  of'  which  the  action  is  brought  / 

5.  When  the  dejmdant  has  removed,  or  disposed  of,  his  property, 
or  is  about  to  do  so,  with  intent  to  defraud  his  creditors. 

But  no  female  shall  be  arrested,  in  any  action  except 

for  a  wilful  injury  to  person,  character  or  property. 

This  section  ajid  the  next  explain  themselyes.  The 
design  of  them  is  to  extend  the  right  of  arrest  to  cases 
of  fraud  or  -wilful  wrong,  and  to  provide  a  sij>stititte  for 
such  parts  of  the  act  to  abolish  imprisonment  for  debt  and 
to  punish  firaudulcnt  ddbtors,  as  result  in  arrest  and  bail 
only. 

§  19.  Section  156  is  amended,  so  as  to  read  as  fol- 
lows: 

§  156.  The  order  maybe  made,  where  it  shall  appear 
to  the  judge  by  the  affidavit  of  the  plaintiff,  or  of  any 
other  person,  that  a  sufficient  cause  of  action  exists^ 
and  that  the  case  is  one  of  those  mentioned  in  section  154. 

§  20.  Section  )58  is  amended,  w  as  tp  yead  a9  fol- 
lows r 

§  158>  The  order  may  be  made,  fo  accompany  the  sum- 
mons,  or  at  anytime  afterwards,  before  judgment.  It 
shall  require  the  sheriff  o(  the  cowity^  where  th^ 
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defendant  may  be  found,  forthwith  to  arrest  him  and 

hold  him  to  bail  in  a  specified  sum,  and  to  return  the 

order  at  a  time  and  place  therein  mentioned,  to  the 

plaintiflf  or  attorney  by  whom  it  shall  be  subscribed  or 

endorsed. 

This  ameadment  and  the  next  are  made  to  remove  a 
doubt,  which  some  persons  have  expressed,  about  the 
proper  construction  of  the  words  ^^  commencing  an  ac- 
tion," in  the  original  sections. 

§  21.  Section  181  is  amended^  so  as  to  read  as  fol- 
lows: 

§  181.  The  plaintiff,  in  an  action  to  recover  the  pos- 
session of  personal  property,  may,  at  the  time  of  issuing 
the  summons,  claim  the  immediate  delivery  of  such  prop- 
erty, as  provided  in  this  chapter. 

§  22.  Section  184  is  amended  so  as  to  read  as  fol- 
lows : 

§  184.  Upon  the  receipt  of  the  affidavit  and  notice, 
with  a  written  undertaking,  executed  by  one  or  more 
sufficient  sureties,  approved  by  the  sheriff,  to  the  effect 
that  they  are  bound,  in  double  the  value  of  the  pro- 
perty as  staled  in  the  affidavit,  for  the  prosecution  of 
the  action,  for  the  return  of  the  property  to  the  defend- 
ant, if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  him  of  such  sum  as  may,  for  any  cause,  be  re- 
.<;overed  against  the  plaintiff,  the  sheriff  shall  forthwith 
take  the  property  described  in  the  affidavit,  if  it  be  in 
the  possession  of  the  defendant  or  his  agent,  and  re- 
tain it  in  his  custody.    He  shall,  also,  without  delay, 
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serve  on  the  defendant,  a  copy  of  the  affidavit,  notice 
and  undertaking,  by  delivering  the  same  to  him  per- 
sonally, if  he  can  be  found,  or  to  his  agent,  from  whose 
possesion  the  property  is  taken;  or  if  neither  can  be 
found,  by  leaving  them  at  the  usual  place  of  abode  of 
either,  with  some  person  of  suitable  age  and  discretion. 

Omitting  the  words  in  the  original  section,  which  re- 
quire a  justification  of  the  sureties,  though  not  excepted 
to.  The  next  two  amendments  are  designed  to  carry  out 
this. 

§  23.  Section  185  is  amended,  so  as  to  read  as  fol- 
lows : 

§  185.  When  the  defendant  does  not  reclaim  the  property  as  pro- 
vided in  section  186,  he  may  wUhin  two  days  after  the  service  of  a 
copy  of  the  qfidavit  and  undertakings  give  notice  to  the  sheriff  that 
he  accepts  to  the  sufficiency  of  the  sureties.  If  he  fail  to  do  so^  he 
shall  be  deemed  to  have  waived  all  objection  to  thevn.  When  the 
defendant  excepts,  the  sureties  shall  justify  on  notice  in  like  manner , 
as  upon  bail  on  arrest.  And  the  sheriff  shall  be  responsible  for  the 
sufficiency  of  the  sureties  until  the  objection  to  them  is  either  waived 
as  above  provided,  or  uniU  they  shcUl  justify.  If  the  defendant  ex- 
cept ta  the  sureties,  he  cannot  reclaim  the  property  as  provided  in  the 
neat  section, 

§  24.  Section  187  is  amended  so  as  to  read  as  fol- 
lows: 

§  187.  The  defendant's  sureties,  upon  a  notice  to  the 
plaintiff,  of  not  less  than  four,  nor  more  than  eight 
days,  shall  justify  before  a  judge,  in  the  same  manner 

[second  rep.]  3 
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as  upon  hail  en  arrest ;  upon  such  justification,  the  sheriff 
shall  deliver  the  property  to  the  defendant.  The  sheriff 
shall  he  resptmsSble  for  the  defendant's  sureties,  until  they  justify y 
or  until  justification  is  expressly  waived,  and  may  retain  the  property 
until  the  justification  is  completed,  and  if  they  or  others  in  their 
place,  fail  to  justify^  at  the  time  and  place  appointed,  he  shall  deliver 
the  property  to  the  plaintiff. 

§  25.  Section  192  is  amended,  so  as  to  read  as  fol- 
lows: 

§  192.  Where  it  shall  appear  by  the  complaint,  that 
the  'plaintiff  is  entitled  to  the  relief  demanded,  and 
such  relief,  or  any  part  thereof,  consists  in  restraining 
the  commission  or  continuance  of  some  act  of  the  de- 
fendant, the  commission  or  continuance  of  which,  du- 
ring the  litigation,  would  produce  great  or  irreparable 
injury  to  the  plaintiff;  or  where,  during  the  litigation, 
it  shall  appear  that  the  defendant  is  doing,  or  threat- 
ens, or  is  about  to  do,  some  act  in  violation  of  the 
plaintiff^s  rights,  respecting  the  subject  of  the  action, 
and  tending  to  render  the  judgment  ineffectual,  a  tem- 
porary injunction  may  be  granted,  to  restrain  such  act. 
And  where,  during  the  pendency  of  an  action,  it  shall  appear  by 
affidavit,  that  the  defendant  threatens,  or  is  about,  to  remove,  or 
dispose  of,  his  property,  unth  intent  to  defraud  his  creditors,  a 
temporary  injunction  may  be  granted  to  restrain  such  rewAjval  or 
disposition. 

Intended  to  provide  a  substitute  for  part  of  the  non- 
imprisonment  act. 
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^  26.  Section  202  is  amended,  so  as  to  read  as  fol- 
lows: 

§  202  Judgment  may  be  had,  if  the  defendant  fail 
to  answer  the  complaint,  as  follows^ 

1^  In  any  action  arising  on  centract,  for  the  recovery 
of  money  only,  (he  plaintiff  may  file  with  the  clerk, 
the  summons  and  complaint,  with  proof  of  service,  and 
that  no  answer  has  been  received.  The  clerk  shall 
thereupon  enter  judgment  for  the  amount  mentioned 
in  the  summons. 

2.  In  other  actions,  tlie  plaintiff  may,  upon  the  like 
proof,  apply  to  the  court,  at  the  time  and  place  speci- 
fied in  the  tsummons,  &r  the  relief  demanded  in  the 
complaint  If  the  taking  of  an  account  or  the  proof  of 
any  fact  be  necessary  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court, 
instead  of  taking  the  account  or  hearing  the  proof,  may, 
in  its  discretion,  order  a  reference  for  that  purpose  to 
any  person,  firee  from  ail  exception,  to  be  named  by  the 
plaintiff.  And  where  the  action  is  for  the  recovery  of 
money  only,  the  court,  if  the  plaintiff  require  it,  shall 
order  the  damages  to  be  assessed  by  a  jury,  or  if  the 
examination  of  a  Ipng  account  be  involved,  by  a  refer- 
once  as  above  provided- 

If  a  demurrer  or  answer  he  frivolous y  the  plaintiffs  upon  a  prer 
mous  notice  of  five  days  may  apply  to  a  judge  of  the  courts  either 
in  or  out  of  the  courty  for  judgment  Ihereony  and  judgment  may  he 
given  accordingly. 
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Intended  to  prevent  frivolous  demurrers  and  answers 
by  taking  from  the  defendant  any  advantage  he  may  ex- 
pect from  them. 

§  27.  Section  2.12.  is  amended,  se  as  to  read  as  fb^ 
laws : 

§  212.  The  issues  on  the  calendar  shall  he  disposed 
of  in  the  following  order,  unless,  for  the  conrenience 
of  parties,  or  the  despatch  of  busiBess>  the  court  shall 
otherwise  direct : 

1.  Issues  of  fact,  to  be  tried  by  a  jury ; 

2v  Issues  of  fact,  to  be  tried  by  the  court ; 

3.  Issues  of  law^ 

Wheny  however,  in  respect  t9  all  the  materidl  allegations  of  the 
complatTUj  the  answer  contains  a  denial  of  knowUdge  thereof  sufp,- 
cient  to  form  a  belief y  the  cast  shall  have  preference  upon  the  cal- 
endary  and  mayy  with  leave  of  th^  courty  he  called  for  trial  on 
any  day  of  its  session.  The  affidav^U  of  Tnerits  heretofore  required 
is  abolished^ 

To  prevent  delays  by  evasive  answers. 

§  28.  Section  230  is  amended,  saas  to  read  as  follows: 
§  230.  Judgment  may  be  given,  for  or  against  one 
or  more  of  several  plaintiffs,  and  for  or  against  one  or 
more  of  several  defendants,  and  it  may  determine  the 
ultimate  rights- of  the  parties  on  each  side,  as  be-^ 
tween  themselves..  /»  an  action  against  s/pveral  defendantSy 
the  court  mayy  in  its  discretion,  render  judgment  against  some 
of  themy  leaving  the  action  to  proceed  against  the  others,  tohen^ 
ever  a  several  judgment  may  be  proper.  The  eourt  may  also  dis^ 
miss  the  complainty  in  favor  of  one  or  more  defendants^  in  case  of 
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Kinrea$on(Me  neglect  on  the  part  of  the  plaintiff  to  serve  the  sum- 
mans  on  other  defendunts^ 

To  remove  a  doubt  sometimes  entertained, 

§  29.  Section  233  is  amended,  so  as  to  read  aa  fol- 
lows: 

4  233.  Judgment  ttpon  an  issue  ^f  law  or  ef  fiict,  or 
%ipoa  confession,  er  upon  failure  to  answer,  (except 
where  the  clerk  is  authorized  to  enter  the  same  by  the 
£rst  subdivision  of  section  202,  and  by  section  337,) 
'shall,  in  *he  first  instance,  be  entered  upon  the  direc- 
tion of  a  single  Judge,  subject  to  review  at  the  general 
term,  on  the  demand  ef  either  party,  as  herein  provid- 
ed. But  where  n  reference  has  been  had,  and  the  report  of  the 
referees  is  to  stand  as  the  decision  of  the  courts  judgment  maybe 
entered  upon  the  filing  of  the  report,  subject  to  review,  in  like 
manner. 

This  may  be  done  now,  but  as  a  doubt  has  been  ex- 
pressedy  it  way  be  well  to  remove  it 

§  30.  Section  236  is  amended,  so  as  to  read  as  follows : 
^  236,  The  clerk,  immediately  after  entering  the  judg- 
ment, shall  attach  together  and  file  the  following 
papers,  which  shall  constitute  the  judgment  roll. 

1.  In  case  the  complaint  be  not  answered,  the  sum- 
mons and  complaint,  proof  of  service,  and  that  no  an- 
swer has  been  received,  the  report,  if  any,  and  a  copy 
of  the  judgment 

2.  In  all  other  cases,  the  summons,  pleadings,  and  a 
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copy  of  the  judgment,  with  any  verdict  or  report,  the 
offer  of  the  defendant,  case,  exceptions,  and  all  orders 
relating  to  a  change  of  parties,  or  in  any  way  involv- 
ing  the  merits,  and  necessarily  affecting  the  judg- 
ment. 

When  the  defendant  shall  be  entitled  to  judgment  y  if  the  flatn- 
tiffshdl  not  havfe  filed  the  srnnmonsy  with  proof  of  service  and 
the  pleadings  on  his  part,  the  copies  of  summons  and  pleadings^ 
served  on  the  defendant^  may  he  snbstHnted  thtrefor  in  making 
the  judgment  roily  ar  the  plaintiff' may  at  the  instemce  of  the 
defendant y  be  ordered  by  a  judge  forthwith  to  file  such  papers. 

§  31.  Section  239  is  amended,  so  as  to  read  as  follows : 
§  239  After  the  lapse  of  five  years  from  the  entry  of 
jadgment,  an  execution  may  be  issued  only  by  leave  of 
the  court  on  motion,  with  notice  to  the  adverse  party- 
Such  leave  shall  not  be  given  unless  it  be  established 
by  the  oath  of  the  party  or  other  proof  that  the  judg- 
ment or  some  part  thereof  remains  unsatisfied  and  due. 

When  the  judgment  shall  have  been  rendered  in  a  court  of  a 
justice  ofthepeacCy  or  in  ajustice^s  or  other  inferior  court  in  a 
city^  and  docketed  in  the  office  of  the  clerk  of  the  county^  the  ap- 
plication for  leave  to  issue  execution  must  be  to  the  county 
court  of  the  county  where  the  judgment  was  rendered y  or  in  the 
city  and  county  of  New-York  to  the  court  of  common  pleas  of 
that  city  and  county. 

§  32.  Section  247  is  amended,  so  as  to  read  as  follows : 
§  247.  When  an  execution  against  property  of  the  judg- 
ment debtor,  or  of  any  one  of  several  debtors  in  the  same 
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judgment  issued  to  the  sheriff  of  the  county  where 
he  resides,  or  if  he  do  not  reside  in  this  state,  to  the 
sheriff  of  the  county  where  the  judgment  roll  is  filed, 
shall  be  returned  unsatisfied  in  whole  or  in  part,  the 
judgment  creditor  may  obtain  an  order  from  a  judge 
of  the  court  or  a  county  judge  of  the  county  to  which 
the  execution  was  issued,  requiring  such  judgment 
debtor  to  appear  and  answer,  concerning  his  property, 
before  such  judge  or  a  referee  appointed  by  a  judge  of  the 
court,  pursuant  to  section  255,  at  a  time  and  place  speci- 
fied in  the  order. 

After  the  issuing  of  an  execution  against  property y  and  upon 
proof  by  c^davit,  to  the  satisfaction  of  the  courts  that  any  judg- 
ment debtor  has  property,  which  he  unjustly  refuses  to  apply 
towards  the  satisfaction  of  the  judgment ,  a  judge  of  the  court 
or  a  county  judge  may^  by  an  ordfT,  require  the  judgmen  debt- 
or  to  appear  at  a  specified  time  and  place^  to  answer  concerning 
the  same^and  such  proceedings  may  thereupon  be  had,  for  the 
application  of  the  property  of  the  judgment  debtor  towards  the 
satisfaction  of  the  judgment,  as  are  provided,  upon  the  return  of 
an  execution. 

Instead  of  the  order  requiring  the  attendance  of  the  judgment 
debtor  as  provided  in  this  section,  the  judge  may,  if  it  appear  to 
him  that  there  is  danger  of  the  debtor's  absconding,  issue  a  war- 
rant  under  his  hand,  requiring  the  sheriff  of  any  county  where 
such  debtor  may  be,  to  arrest  him  and  bring  him  before  such 
judge.  Upon  being  brought  before  the  judge,  he  may  be  exam- 
ined on  oath,  and  ordered  to  enter  into  an  undertaking  with  one 
or  more  snreties,  that  he  will  attend  from  time  to  time  before  th^ 
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judge^  as  he  shall  direct,  during  the  pendency  of  the  pro- 
ceeding, and  until  the  final  determination  thereof,  and  mU 
not  in  the  meantime  dispose  of  any  portion  of  his  property. 
In  default  of  entering  into  such  undertaking,  he  may  he 
committed  to  prison,  by  warrant  under  the  hand  of  the 
judge. 

This  amendment  is  proposed  as  a  substitute  for  part  of 
the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
fraudulent  debtors. 

§  33.  Section  249  is  amended,  so  as  to  read  as  fol- 
lows : 

\  249.  After  the  issuing  of  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  several  debtors  in  the 
same  judgment,  and  upon  an  affidavit,  that  any  person  or 
corporation  has  property  of  such  judgment  debtor,  or  is 
indebted  to  him,  the  judge  may  by  an  order  require 
such  person  or  corporation  or  any  officer  or  member  thereof, 
to  appear  at  a  specified  time  and  place,  and  answer  con- 
cerning the  same.  The  judge  may  also,  in  his  discretion, 
require  notice  of  such  proceeding  to  be  given  to  any  party  to 
the  action^  in  swh  manner  as  may  seem  to  him  proper. 

§  34.  Section  251  is  amended,  so  as  to  read  as  fol- 
lows: 

§  251.  The  party  or  witness  may  be  required  to  attend 
before  the  judge,  or  before  a  referee,  as  provided  in  sec- 
tion 256  ;  if  before  a  referee,  the  examination  shall  be 
taken  by  the  referee,  and  certified  to  the  judge.  All 
examinations  and  answers  before  a  jndge  or  referee,  under  this 
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cftapteTj  shall  be  on  oathj  except  that  when  a  corporation  an-- 
swerSy  the  answer  shall  be  on  the  oath  of  an  officer  thereof. 

§  35.  Section  254  is  amended,  so  as  to  read  as  fol- 
lows: 

§  254.  If  if  appear  that  a  person  so  having  property  of  the 
judgment  debtor  or  indebted  to  him,  claims  an  interest  in 
the  property  of  the  judgment  debtor,  adverse  to  him, 
or  denies  the  debt,  such  interest  or  debt  shall  be  recover- 
able only  in  an  action  against  him  by  the  receiver ;  but 
the  judge  may  by  order,  forbid  a  transfer  or  other  dis- 
position of  such  interest,  till  a  sufficient  opportunity  be 
given  to  the  receiver  to  commence  the  action. 

To  remove  a  doubt  which  might  possibly  be  entertained, 
about  the  true  construction  of  the  section. 

§  86-  Section  259  is  amended,  so  as  to  read  as  fol- 
lows : 

§  259.  Costs  shall  be  allowed  of  course  to  the  plaintiff 
upon  a  recovery,  in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  real  property,  or 
when  a  claim  of  title  to  real  property  arises  on  the 
pleadings,  or  is  certified  by  the  court  to  have  come  in 
question  at  the  trial. 

2.  In  an  action  to  recover  the  possession  of  per- 
sonal property. 

3-  In  the  actions,  of  which  according  to  section  47, 
a  court  of  a  justice  of  the  peace  has  no  jurisdiction. 

4.  In  an  action  for  the  recovery  of  mon*  y,  where  the 
plaintiff  shall  recover  fifty  dollars  or  more.     But  in  an 
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action  for  assault^  battery^  false  imprisonmerd^  libel^  slander^ 
malicious  prosecution^  criminal  conversation^  or  seduction^  if 
the  plaintiff  recover  less  than  fifty  dollars  damages^  he  shall  re- 
cover no  more  costs  than  damages.  And  in  an  action  to  re- 
cover the  possession  of  personal  property,  if  the  plaintiff  re- 
cover less  than  fifty  dollars  damages,  he  shall  recover  no  more 
costs,  than  damages,  unless  he  recovers  also  property,  the  value 
of  which,  with  the  damages,  amounts  to  fifty  dollars.  Such 
value  must  be  determined  by  the  jury,  court,  or  referee,  by  whom 
the  action  is  tried. 

IVhen  several  actions  shall  be  brought  on  one  bond,  recogni- 
zance, promissory  note,  bill  of  exchange,  or  othr  instrument  in 
writing,  or  in  any  other  case,  for  the  same  cause  cf  action, 
against  several  parties  wlw  might  have  been  joined  as  defend- 
ants in  one  action,  no  costs  other  than  disbursements,  shall  be 
allowed  to  the  plaintiff,  in  more  than  one  of  such  '  actions, 
which  shall  be  at  his  election, 

This  amendment,  and  the  next  two,  explain  themselves. 

§  37.  Section  261  is  amended,  so  as  to  read  as  fol- 
lows: 

§  261.  In  other  actions,  costs  may  be  allowed  or  not  in 
the  discretion  of  the  court. 

When  there  are  several  defendants,  not  united  in  inter- 
est, and  making  separate  defences  by  separate  anstoers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
court  may,  in  its  discretion,  award  costs  to  such  of  the  de- 
fendants,  as  have  jttdgment  in  their  favor,  or  any  of  them. 
In  the  following  cases  the  costs  of  an  appeal  shall  he  in  the 
discretion  of  the  court ; 
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1.  Where  a  new  trial  shM  he  ordered  ; 

2.  Where  a  judgment  shall  be  affirmed  in  part  and  re- 
versed in  part. 

^38.  Section  263  is  amended,  9a  as  to  read  as  fol- 
lows : 

§  263.  In  addition  to  these  allowances^  if  the  action 
be  for  the  recovery  of  money,  or  of  real  r  personal  pro- 
perty, and  a  trial  have  been  had,  the  court  may  in  its 
discretion,  in  difficult  or  extraordinary  cases,  make  an 
allowance  of  not  more  than  ten  per  cent,  on  the  re- 
covery or  claim,  as  in  the  next  section  prescribed,  for 
any  amount  not  exceeding  five  hundred  dollars ;  and 
not  more  than  five  per  cent,  for  any  additional  amount 

Suck  allowance  may  likewise  be  made,  upon  the  recovery  of 
judgment  in  any  action  for  the  partition  of  real  property,  or  for 
the  foreclosure  of  a  mortgage,  and  also  in  any  case  where  the 
prosecution  or  defence  has  been  unreasonably  or  unfairly  con^ 
ducted. 

§  39.  Section  270  is  amended,  so  as  to  read  as  fol- 
ows: 

§  270.  No  costs  shall  be  allowed  on  a  motion,  except 
the  costs  of  resisting,  in  the  discretion  of  the  court,  not 
exceeding  ten  dollars,  and  except  also  that  xohen^  before 
a  motion,  the  moving  party  shall  have  made  tvritten  appli- 
cation to  his  adversary  in  the  motion  for  the  same  relief 
for  which  the  motion  is  made,  and  such  application  was  un- 
reasonably refused,  the  court,  in  granting  the  motion,  may 
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grant  also  as  costs  against  such  adversary  a  Jixed  sum 

not  exceeding  ten  dollars. 

So  much  complaint  has  been  made^  respecting  thte 
section,  as  it  stood^  that  the  commissioners  feel  justified 
in  preparing  an  amendment ;  which,  however,  is  so  jjjuard- 
ed  as  to  prevent  motions  being  made  for  the  sake  of  costs. 
It  may  operate  to  prevent  heedless  practice,  and  can 
hardly  do  harm  in  any  case^ 

§  40.  Section  275  is  amended,  so  as  to  read  as  fol- 
lows: 

§  275,  An  appeal  must  be  made  by  the  service  of  a 

notice  in  writing,  on  the  adverse  party,  and  on  the 

clerk,  with  whom  the  judgment  or  order  appealed  from 

is  entered,  stating  the  appeal  from  the  same  or  some 

specified  part  thereof.     When  a  party  shall  have  given^  in 

good  faithj  notice  of  appeal  from  a  judgment  or  order,  and 

shall  have  omitted,  through  mistake^  to  do  any  other  a/it  nvces^ 

sary  to  perfect  the  appeal  or  to  stay  proceedings^  the  court  may 

permit  an  amendment  on  such  terms  as  may  be  just. 

It  was  supposed,  that  the  power  of  amendment,  given 
by  the  code,  was  so  ample,  that  no  doubt  could  be  enter* 
tained  about  this  case.  But  the  disposition  of  the  courts 
to  restrict  the  pow^er,  makes  this  amendment  desirable, 

§  41-  Section  278  is  amended,  so  as  to  read  as  fol- 
lows: 

§  278.  Upon  an  appeal  from  a  judgment  or  order,  the 
appellate  court  may  reverse,  affirm  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned 
in  the  notice  of  appeal,  and  may,  if  necessary  or  proper, 
order  a  new  trial.     When  the  judgment  is  reversed  or  modi- 
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fied,  the  appdlale  court  may  make  complete  restitution  of  all 
property  and  rights  lost  by  the  original  judgment. 

§  43.  Section  280  is  amended,  so  as  to  read  as  fol 
lows: 

§  280.  The  appeal  allowed  by  the  fourth  chapter  of  this 
title,  must  be  taken,  within  thirty  days,  after  written 
notice  of  the  judgment  or  order  shall  have  been  given 
to  the  party  appealing. 

§  13.  Section  299  is  amended,  so  as  to  read  as  fol- 
ows: 

§  299.  An  appeal  may  in  like  manner,  and  with  n  the 
same  time,  be  taken  from  an  order  made  by  a  single 
judge  of  the  same  court,  and  may  be  thereupon  review- 
ed, in  the  following  cases: 

1.  When  the  order  grants  or  refuses  a  provisional 
remedy. 

2.  When  it  involves  the  merits  of  the  action,  or  some 
part  thereof 

3.  When  the  order  is  made^  upon  a  stemmary  appliccUion  in 
an  action  after  judgment^  and  affects  a  substantial  right. 

But  no  appeal,  under  this  section  shall  be  taken,  un- 
less a  judge  of  the  same  court  certify  that  in  his  opin- 
ion, it  is  proper,  that  the  question  arising  on  the  appeal 
should  be  decided  before  the  judgment. 

§  44.  Section  362  is  amended,  so  as  to  read  as  fol- 
lows: 
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§  362.  Orders,  upon  or  without  notice,  or  on  an  order 
to  show  cause,  may  be  made  according  to  the  existing 
practice,  except  as  otherwise  provided  in  this  act.  No 
order  to  stay  proceedings  for  a  longer  time  than  twerdy 
days  shall  be  granted  by  a  judge  out  of  court,  except 
upon  previous  notice  to  the  adverse  party. 

§  44.  Section  361  is  amended,  so  as  to  read  as  fol- 
lows : 

§  361.  Motions  must  be  made  within  the  district  in 
which  the  action  is  triable,  or  in  a  county  adjoining 
that  in  which  it  is  triable,  except  that  where  the  action 
is  triable  in  the  first  judicial  district,  the  motion  must 
be  made  therein.  Orders  made  out  of  courts  without  notice, 
may  he  made  hy  any  judge  of  the  court,  in  any  part  of  the  state; 
and  they  may  also  be  made  by  a  county  jadge  of  the  county, 
where  the  action  is  triable,  except  to  stay  proceedings  after  a 
verdict. 

§  44.  Section  360  is  amended,  so  as  to  read  as  fol- 
lows: 

^  360.  Motions  may  be  made  to  a  judge,  out  of  court, 
except  for  a  new  trial  on  the  merits.  The  judges  of  the 
supreme  court  in  each  district  may  appoint  certain  days  and  places 
for  hearing  motions  out  of  court,  so  that  there  shall  be  a  motion  day 
in  the  district  once  at  least  in  every  week,  where  there  is  not  a  gene- 
ral  or  special  term  tn  session  therein.  The  appointment  so  made  shall 
be  signed  by  at  least  three  of  the  judges,  and  published  in  the  n  ewspapers 
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prifUed  at  Albany  y  in  which  legal  notices  are    required  to  be  pub' 
lished.    After  such  appointment^  the  judges  shall  not  be  obliged  to 
hear  motions  out  of  court,  at  other  times. 

§  46.  Section  267  is  amended,  so  as  to  read  as  fol- 
lows: 
§  267.  The  clerk  shall  receive, 

On  every  trial,  from  the  party  bringing  it  on,  one 
dollar ; 

On  entering  judgment,  one  dollar. 

He  shall  receive  no  other  fee,  for  any  service  what- 
ever in  a  civil  action,  except  for  ,copies  of  papers,  at 
the  rate  of  five  cents  for  every  hundred  words. 

The  amendment  coiisists  in  omitting  the  following  sen- 
tence :  In  addition  to  the  above  charges,  the  clerk  of  the 
"  superior  court  of  the  city  of  New-York,  and  the  clerk 
"  of  the  court  of  common  pleas  of  the  city  and  county 
"  of  New-York,  shall  receive,  for  the  use  of  the  city  of 
"  New- York,  to  the  credit  of  the  fund  for  payment  of 
"  those  clerks,  one  dollar  for  the  entry  of  every  judg- 
**  ment,  in  place  of  the  fees  now  charged  for  services  of 
"  the  judges  of  those  courts,  at  chambers." 

The  difference  between  the  supreme  court  and  the  city 
courts,  in  respect  to  fees,  had  a  tendency  to  throw  busi- 
ness into  the  former,  which  the  latter  could  better  trans- 
act. 

§  47.  Section  355  is  amended,  so  as  to  read  as  fol- 
lows: 

§  355.  A  copy  of  such  order  shall  be  forthwith  served 
on  the  adverse  party,  and  notice  of  the  time  and  place 
of  examination  given  according  to  the  provisions  of 
section  374.     The  examination  may  thereupon  be  taken 
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by  such  county  judge,  justice  of  the  peace,  or  referee; 
and  being  certified  by  him  to  have  been  written  and 
subscribed  in  his  presence,  and  sworn  to  before  him, 
and  being  filed  with  the  clerk,  may  be  read  by  either 
party  on  any  trial  or  proceeding  in  the  action,  if  the 
witness  be  dead,  or  do  not  reside  within  one  hundred 
miles  of  the  place  of  trial,  or  be  unable  to  attend.  But 
the  court  may,  on  special  application,  order  either  par- 
ty to  produce  his  witnesses,  and  any  such  witness  to 
attend  in  open  court,  though  residing  more  than  one 
hundred  miles  from  the  place  of  trial :  and  after  such 
order  is  made,  the  written  deposition  of  any  witness  so 
ordered  to  be  pooduced  shall  not  be  read. 

The  court,  before  which  an  action  may  he  pending,  or  a 
county  judge  of  the  county  where  the  action  is  to  be  tried, 
may  on  affidavit,  shotving  the  necessity  of  the  personal  at- 
tendance of  a  witness  who  resides  more  than  one  hundred 
miles  from  the  place  of  trial,  endorse,  on  the  process  for 
the  witness,  an  order  for  the  attendance  of  such  mtness  ; 
the  service  of  such  process  and  order,  at  least  five  days  be- 
fore the  time  for  attendance,  and  the  payment  of  double  fees 
to  the  mtness,  shall  be  effectual^  to  require  the  attendance  of 
such  witness,  under  the  like  liabilities  as  if  he  resided  with- 
in one  hundred  miles. 

This  amendment  is  proposed  in  deference  to  the  opin- 
ions of  others.  While  it  provides  for  compulsory  atten- 
dance beyond  100  miles,  upon  a  judge's  order,  it  places 
restrictions  upon  its  abuses,  and  affords  better  compensa- 
tion to  the  witness. 
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REPOET. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW-YORK : 

The  Comimissioners  on  Practice  and  Pleadings,  beg  leave  to  pre- 
^sent  herewith  their  third  veport 

The  flraft  x>{  an  act,  which  is  submitted,  oontains  Tarious  pro- 
-risions  designed  to  prooecvte  the  reform  which  the  Code  of  Pro- 
^cediire  began.  It  -should  seem  scarsely  neeessary  for  the  com- 
missioners now  to  vindicate  the  policy  of  that  reform.  The  his- 
tory of  the  agitation,  whidi  gave  rise  to  it,  the  manifold  abuses  of 
the  old  system  of  legal  procedure,  the  demands  df  'the  people  ex- 
'pressed  in  the  Constitution  itself,  the  act  of  the  Legislature,  passed 
in  conformity  with  its  command,  and  prescribing  the  duty  of  the 
vcommissioners,  in  language  which  could  not  be  misunderstood,  are 
familiar  to  the  legislature.  If  it  were  necessary^  the  commissioners 
^ould  recall  its  attention  to  the  terms  of  the  law,  under  which  they 
^ere  appointed,  which  enjoined  it  upon  them  as  a  duty,  to  provide  for 
rthe  abolition  of  the  forms  of  actions  and  pleadings  in  cases  at  com- 
imon  law,  for  a  uniform  course  vof  pvooeeding,  in  all  cases,  whether 
of  legal  or  equitable  cognisance,  .and  for  the  abandonment  of  any 
form  and  proceeding  not  necessary  to  aseeitain^or  preserve  the  rights 
of  the  parties.;  a  law,  which  had  then  no  parallel  on  the  statute-book 
for  its  boldness,  and  which,  while  it  gave  the  commissioners  instruc- 
vtions  so  precise,  as  to  leave  them  no  discretion,  if  they  had  desired  it, 
promised  them  therefore  in  advance,  so  long  as  they  obeyed  those 
instructions,  the  concurrence  and  oe-opeiation  of  all  departments  of 
the  government. 

Conforming  to  that  law,  and  fulfilling  atlhe-same  time  their  own 
*desir£S^  the  aommissicxiers  have  removed  the  ancient  forms  from  the 
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paths  of  justice,  and  devised  a  new-  system^  simple  and  natural  in  ita^ 
eonstruction,  easify  undferstood^  and  readily  adapted  to  any  remedy; 
which  the  nature  of  the  case  requires. .  In  doing  so  theyhave  been  oblig- 
ed to  re-cast  the  whole  system  of  practice  and  pleadings  It  was  impos- 
sible to  adjust  the  new  parts  to  the  old.  With  a  single  eye  to  a  uni- 
form system  of  pleading  and  trial,  they  have  arranged  the  details,  so 
as  to  accomplish  that  object,  and  to  lessen  the  labor  and  expense  of 
legal  proceedings. 

That  there  should  be  ineonvemence^  resulting  from  these  changes,, 
wa» inevitable.  The  former  practice,  with  all  its  incongmities  and 
oppressions,  was  familiar  to  the  bench  and  the  bar.  Much  of  it  con- 
sisted of  arbitrary  forms,  which  a  clerk  could  use..  They  who  had' 
mastered  it  in  youth,  had  forgotten  the  distaste  witH  which  they  then 
regarded  it,  and  had  come  to  consider  il  as  sometliing  necessary  and" 
unalterable.  A  sudden,  and  total  revoliitionin  their  art",  a  change  in 
all  their  habitudes  of  thoiighU  and*  practice^  the  double  need'  of 
forgetting  the  old  and  learning  the  new,  both  diiEcult  atbest,andnert 
to  impossible  in  a  certain  class  of  professional  men,  the  necessity  ot 
increased  vigilance,  and  the  hasder  necessity  of  measviring  themselves 
at  a  disadvantage  with  others,  having  less  to  unlearn,  and  more  power 
to  learn,  all  these  causes,  would  necessarily  make  a  new  system  un- 
popular with  great  numbers  of  the  legal  profession,  and  no  inconsider- 
able portion  of  the  judiciary. 

That,  however,  is  not  an  argument  against  the  change ;-  it  only 
proves  the  greatness  of  it.  If  it  had  been  less  complete,  it  would 
have  received  less  of  censure  ;  if  it  had  met  with  general  commenda- 
tion, that  would  have  proved  it  valueless,^  by  showing  that  it  encoun- 
tered no  prejudices,  and  opposed  no  interests.  That  it  is  a  revolution, 
in  legal  procedure  is  certain,  and  it  is  equally  certain,  that  that  is  pre- 
cisely what  was  required  of  the  commissioners.  The  wit  of  man 
could  not  devise  a  scheme,  of  abolishing  the  distinctions  between  the 
forms  of  actions  and  between  legal  and  equitable  remedies,  which  are 


XX)J>%  OF  CirtL  PBOCi3>URE.  0 

Wie  very  roots  of  the  old  procedure,  without  a4iew  growth  from  the 
Tery  beginning. 

Not  only  was  a  change  so  ra3ical  required  of  the  commissioners, 
but  "nothing  less  would  have  afforded  a  remedy  for  existing  abuses. 
The  distinction  of  actions,  and  of  legal  and  equitable  remedies,  had 
its  origin  in  a  state  of  society,  as  remote  from  our  modem  civilization, 
as  the  modes  of  communication  in  our  day  are  different  from  those  of 
our  ancestors.  It  ^as  time,  that  the  forms  of  actions  should  pass 
away,  to  talcc  their  place  with  the  wager  of  law,  trial  by  battle,  Com- 
purgation by  witnesses,  and  the  grand  assise,  whidh  were  once  as 
important  parts  of  the  English  law,  as  the  forms  of  actions.  To  re- 
sist their  abolition  now,  is  to  maintain,  either  that  they  are  eternal,  or 
that  society  has  -not  yet  reached  thact  stage  of  -civilization,  when 
they  can  be  safely  dismissed.  Neither  can  be  maintained,  without  dis- 
paragement to  the  intelligence  of  this  age. 

The  law  is  not  in  its  nature  stationary,  beyt^nd  other  sciences.  It 
must  change  with  changing  manners,  the  diffusion  of  wealth,  ne\^ 
channels  of  industry,  and  more  general  intelligence.  That  which 
was  natural  in  the  fifteenth  century,  is  uncouth  and  strange  in  this. 
Things  which  were  then  convenient,  are  now  become  intolerable. 
"The  knowledge  of  that  day  has  been  multiplied  many  times.  Arts 
then  in  their  infancy  have  grown  to  perfection.  In  other  branches 
of  knowledge,  advances  are  constantly  made,  the  mind  searches  for 
new  truths,  and  the  search  is  encouraged.  In  respect  to  law,  is  the 
rule  reversed!  Are  we  there  to  tread  forever  in  the  ways  of  the 
pasti  Was  the  iifteenth  cenitury  more  competent  to  «nake  law  for  us 
than  the  nineteenth  1  The  argument  which  is  founded  upon  rever- 
ence for  the  past,  and  the  fear  of  innovation  would  carry  us  back  from 
age  to  age,  till  we  ascended  to  a  remote  antiquity.  None  could 
tell  where  to  stop.  Should  we  take  the  feudal  code,  or  the  Roman 
which  it  supplanted ;  the  laws  of  the  Norman  conqueror,  or  the 
laws  of  Alfred  1  In  short,  the  argument  for  a  legal  system,  which 
is  founded  upon  its  antiquity  or  the  great  names  which  adorn  it,  or 
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indeed  upon  any  thing  but  its  intrinsic  merits,  and  its  fitness  for  thepeo- 
ple^  for  which  it  is  framed,  leads  to  an  absurdity. 

The  change  which  the  constitution  contemplated,  and  the  act  ap- 
pointing  the  commissioners  required,  had  been  long  in  coming,  but 
was  inevitable.  The  public  mind  had  arrived  at  t&at  stage,  when  it 
could  not  be  satisfied  with  less.  Our  society  had  outgrown  the 
solemn  forms,  which  conceived  in  remote  ages,  belonged  to  monarchi- 
cal institutions.  The  time  chosen  was  the  fittest  possible.  The  new 
constitution  had  prepared  the  people  for  a  great  change;  no  other  pe- 
riod could  be  more  favorable  for  it.  To*  abandon  it,  because  some 
present  inconvenience  results  from  it,  or  because  obstacles  are  inter- 
posed  to  its  immediate  success,  does  not  suit  the  masculine  vigor  of 
our  people.  They  are  neither  fickle,  nor  easily  deceived,  and  the 
attempt  to  deceive  them  will  recoil  i^on  those  who  make  it. 

The  commissioners  are  not  ignorant,  that  their  work  has  many  imper- 
fections. None  indeed,  are  more  sensible  of  it  than  themselves,  for  they 
have  felt  throughout,  that  they  have  taken  upon  themselves  the  pain- 
ful labor,  and  the  no  less  painful  responwbility,  of  making  the  first 
Code  of  Procedure,  ever  made  in  a  country  holding  the  common  law 
of  England,  and  of  supplanting  by  a  new  work  of  their  own  crea- 
tion, that  heterogeneous  mass,  styled  practice,  which  has  been  accumu- 
lating forages,  and  of  accomplishing  it  in  such  a  manner  as  to  leave  no 
case  unprovided  for,  and  no  right  abridged. 

The  making  of  a  code  of  laws,  is,  under  the  most  favorable  cir- 
cumstances, an  undertaking  of  infinite  difficulty.  The  law  commis- 
sioners, appointed  to  prepare  a  penal  code  for  British  India,  at  the 
head  of  whwfi'was  Macauley,  used  language  not  too  strong,  when, 
after  makmg  the  best  code  of  that  branch  of  the  law  in  our  lan- 
guage, and  in  communicatmg  it  to  the  government,  they  said; 
"To  the  ignorant  and  inexperienced,  the  task  in  which  we  have 
been  engaged,  may  appear  easy  and  simple.     But  the  members  of  the 
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Indian  Oavemmeiit  are  doubtleas  well  aware,  that  it  to  among  the 
most  difficult  tasks  upon  which  the  human  mind  can  be  employed;  that 
persona,  placed  in  circumstances  £ax  more  favorable  than  ours,  have  at- 
tempted it  with  very  doubtful  success;  that  the  best  codes  extant,  if 
malignantly  criticised,  will  be  found  to  furnish  matter  for  censure  in 
erery  page;  that  the  most  copious  and  precise  of  human  languages 
furnish  but  a  very  imperfect  machinery  to  the  legislator;  that  in  a 
work  so  extensive  and  complicated  as  that  on  which  we  have  been 
employed,  there  will  inevitably  be,  in  spite  of  the  most  anxious  care, 
some  omisdons  and  some  inconsistencies;  and  that  we  have  done  as 
much  as  could  reasonably  be  expected  from  us,  if  we  have  furnished 
the  government  with  that,  which  may,  by  suggestions  from  experi- 
enced and  judicious  persons,  be  improved  into  a  good  code." 

Mindful  of  these  difficulties,  and  of  their  own  deficiencies,  but 
never  doubting  the  truth  of  the  principles  on  which  their  code  is  foun- 
ded, nor  the  benefits  which  will  finally  result  from  its  adoption,  the 
commissioners  have  labored  to  perfect  their  work,  to  the  utmost  of 
their  powei^i.  Since  it  became  a  law,  tbcy  have  watched  its  optnr 
tion ;,  with  the  most  careful  attention,  anxious  to  amend  every  defect, 
to  remove  every  difficulty,  and  to  adopt  every  improvement  which 
time  and  experience  might  suggest.  They  have  found  occasion  to 
propose  amendments  to  forty-seven  sections,  some  of  which  are  merely 
verbal,  and  others  made  necessary  by  judicial  misconotruction. 

The  few  months  of  trial  through  which  the  code  has  passed,  haare 
confirmed  the  commissioners  in  their  opinion,  of  the  beneficial  eiOftcts 
which  will  flow  from  it.  That  it  will  greatly  diminish  litigation  th«y 
do  not  doubt;  that  it  will  make  justice  more  certain  and  more  speedy, 
they  are  confident;  and  if  finished,  according  to  the  plan  upon  whicb 
it  was  begun,  it  will  furnish  to  the  people  an  intelligible  body  of  law, 
for  every  branch  of  legal  procedure. 
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If  the  commissioners  were  to  answer  all  the  objections,  with  which 
the  code  is  assailed,  they  should  weary  the  patience  of  the  Legis- 
lature. Some  of  them,  however,  are  so  remarkable,  that  they  ought 
not  to  be  omitted  in  this  communication. 

It  is  said,  that  two  portions  of  the  code  are  unconstitutional;  that 
which  provides  for  a  uniform  course  of  preceding  in  all  cases,  wheth- 
er of  legal  or  equitable  cognizance,  and  that  which  allows  a  judgment 
to  be  entered,  in  the  first  instance,  upon  the  direction  of  a  single  judge. 
If  there  were  any  reason  in  the  first  of  these  objections,  it  would  be 
good  cause  for  an  immediate  movement  to  amend  the  constitution, 
for  none  can  doubt,  that  the  people,  who  adopted  it,  did  not  mean  to 
perpetuate  by  it  the  separation  of  legal  and  equitable  remedies,  and 
that  they  are  also  resolved,  that  such  a  separation  shall  not  exist. 
There  is  however  no  reason  in  the  objection.  The  only  portions  of 
the  constitution,  that  relate  to  the  subject  are  these : 

Art*  6.  sec  3.  ^^  There  ^11  be  a  supreme  court,  having  general 
jurisdiction  in  law  and  equity.'' 

Sec.  5.  ^  The  Legislature  shall  have  the  same  powers  to  alter  and 
regulate  the  jurisdiction  and  proceedings  in  law  and  equity,  as  they 
have  heretofore  possessed." 

Sec.  10.  <^  The  testimony  in  equity  cases  shall  be  taken  in  like 
manner,  as  in  cases  at  law." 

In  sec.  14.  ♦  •  •  "  The  Legislature  may  confer  equity 
jurisdiction  in  special  cases,  upon  the  county  judge." 

Sec.  24.  ^^  The  Legislature,  at  its  first  session  after  thj&  adoption  of 
this  constitution,  shall  provide  for  the  appointment  of  three  commis- 
sioners, whose  duty  it  shall  be  to  revise,  reform,  simplify,  and  abridge 
the  rules  and  practice,  pleadings,  forms  and  proceedings  of  the  courts 
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of  record  of  this  State,  and  to  report  thereon  to  the  Legislature, 
subject  to  their  adoption  and  modification  from  time  to  time.'^ 

"  The  terms  "  law  and  equity,''  are  here  mere  terms  of  description. 
Tlie  design  of  the  third  section  was  to  confer  general  jurisdiction  in 
all  cases.  To  make  the  expression  comprehensive,  the  two  classes, 
into  which  causes  were  then  divided,  were  mentioned,  so  as  to  leave 
no  doubt  that  both  were  given  to  the  same  court.  The  tenth  section 
has  in  view  merely  the  prohibition  of  a  distinction  in  the  taking  of 
testimony,  and  was  a  great  step  towards  assimilating  the  proceedings. 
It  neither  commands  nor  prohibits  a  distinction  in  other  respects.  The 
fourteenth  section  permits  the  Legislature,  to  confer  on  the  county 
judges  some  portion  of  the  jurisdiction  then  known  as  equitable.  The 
fifth  and  twenty-fourth  sections  point  manifestly  at  a  revision  of  the 
whole  subject,  by  the  Commissioners  and  the  Legislature,  and  leave 
with  the  latter  the  power  to  regulate  the  jurisdiction  and  the  proce- 
dure as  it  sees  fit,  with  the  single  qualification,  that  it  cannot  divest 
the  supreme  court  of  its  general  jurisdiction.  Certainly  it  is  a  most 
forced  construction,  that  the  Constitution  commands  different  modes 
of  procedure  in  the  two  classes  of  cases. 

Under  the  old  Constitution,  the  Legislature  had  the  power  to  blend 
the  jurisdictions  in  law  and  equity,  though  they  could  not  destroy  the 
two  systems  of  courts.  They  did  so  in  some  cases.  The  supreme 
court  was  vested  with  an  equitable  control  over  corporations  and  ai^ 
bitrations.  The  power  to  assimilate  the  modes  of  proceeding  was 
undoubted.  In  1842,  the  Legislature  could  have  abolished  the  dis- 
tinction of  actions,  and  made  the  pleadings  in  a  court  of  law  to  con- 
sist of  a  complaint,  answer,  and  reply.  They  could  have  done  the 
same  thing  for  a  court  of  equity.  That  would  have  assimilated  the 
pleadings.  They  could  also  have  assimilated  the  mode  of  trial. 
Is  not  the  Legislature  as  powerful  to  reform  the  law  under  the  new 
Constitution,  as  it  was  under  the  oldl  Could  it  do  in  1842  what  it 
c#uld  not  do  in  1848? 


s 
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The  other  constitutional  objection  is  equally  unfounded.  Judg- 
ments in  the  first  instance  might  heretofore  have  been  entered,  under 
the  direction  of  a  single  judge,  in  the  courts  of  equity  always,  and  in 
the  courts  of  law,  whenever  there  was  an  issue  of  fact.  Indeed,  in 
most  cases,  the  judgment  was  entered  by  the  clerk,  as  a  matter  of 
course,  without  interference  from  the  court.  The  only  instance  in 
which  the  power  of  a  single  judge  to  direct  a  judgment  is  enlaced, 
by  the  code,  is  the  case  of  a  demurrer.  Is  it  really  a  matter  of 
doubt  whether  the  legislature  has  the  power  to  direct  a  demurrer  to  be 
heard  in  the  first  instance  at  the  special  term,  saving  the  right  of  ap- 
peal to  the  three  judges'?  That  it  could  have  been  done  under  the 
old  constitution,  is  indisputable. 

All  cavil,  however,  on  this  head  should  be  set  at  rest,  by  the  opin«. 
ions  delivered  in  the  court  of  ^appeals,  in  January,  1848,  in  the  case 
of  Gracie  and  Beeland.  Mr.  Justice  Gardiner  dehvered  an  opinion 
which  appears  to  have  received  the  sanction  of  the  court,  in  which  he 
examined  the  distinction  between  the  general  and  special  terms.  A 
part  of  it  is  in  these  words : 

''  I  assume,  therefore,  that  there  is  a  constitutional  distinction  be- 
tween the  general  and  special  terms.  This  difference  may  consist  in 
this,  and  it  is  the  slightest  that  occurrs  to  my  mind,  that  the 
decisions  at  the  general  term,  are  the  final  determination  of  the  su- 
preme court,  while  those  of  the  special  tern,  are,  in  all  cases  affecting 
tbe  merits  of  the  contcj^versy,  subject  to  review  in  the  same  cowty 
at  a  general  term,  at  the  election  of  the  party  aggrieved. 

"  This  distinction  in  the  authority  to  be  administered  at  the  respec- 
tive terms,  will  satisfy  the  language  of  the  Constitution,  which  de- 
mands a  difference  of  jurisdiction,  but  does  not  define  precisely  in 
what  that  difference  shall  consist.  It  leaves  the  Legislature  at  lib- 
erty to  confer  such  judicial  power,  as  the  exigencies  of  the  public  may 
require,  subject  only  to  the  restriction  above  mentioned,  and  relieves 
us  from  the  necessity  of  resorting  to  the  precise  powers  exercised  at 
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I  he  special  tersis  of  the  old  courts,  which  varied  at  Afferent  times,  and 
in  different  courts,  with  a  riew  to  establish  a  constitutional  limitation 
«pon  the  authority  of  the  Legislature.''  It  is  needless  to  add,  for 
those  who  hare  examined  the  code,  tlmt  it  proceeds  upon  precisely 
this  distinction  in  dividing  the  business  between  the  general  and  the 
special  terms.  In  fine,  the  Commissioners  will  venture  to  express 
the  opbion,  that  the  class  of  minds  which  pronounces  the  Code  un- 
constitutional, is  the  same  which  has  pronounced  the  Constitution 
itself  to  be  unconstitutional. 

An  objection  of  a  dcflerent  kind,  is  that  which  assumes  that  the 
work  of  reform  should  not  have  been  given  to  Commissioners,  but 
should  rather  have  entrusted  to  the  judiciary,  the  fittest  deposi- 
tory, it  is  claimed,  of  the  power  to  reform,  simplify,  and  abridge  the 
practice  and  pleadings.  It  is  a  sufficient  answer,  that  the  Constitu- 
tion provides  a  different  mode ;  but  there  is  another  r Ason.  The  old 
supreme  court  and  court  of  chancery  had  the  amplest  powers  of  re- 
form, conferred  upon  them,  in  a  chapter  of  the  Revised  Statutes,  thus: 

"  The  justices  of  the  supreme  court,  within  two  years  after  this 
chapter  shall  commence  and  take  effect,  and  at  the  expiration  of  every 
seven  years  thereafter,  shall  revise  the  rules  of  the  said  court,  with  a 
view  to  the  attainment,  so  far  as  may  be  practicable,  of  the  following 
improvements  in  the  practice: 

"1.  The  abolishing  of  fictitious  and  unmeantng'^  process  and  pro- 
ceedings: 

"  2.  The  simplifying  and  abbreviating  of  pleadings  and  proceed- 
ings: 

"  3.  The  expediting  the  deciaon  of  causes : 

"4.  The  dininishing  of  Qosts:  and 

«  5.  The  remedying  of  such  abuses  and  imperfections,  as  may  be 
found  to  exist  in  the  practice,  in  any  class  of  actions  cognisable  in 
said  court:'' 
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A  amilar  provision  was  made  for  the  court  of  chancery.  Here 
was  a  power  amounting  to  the  right  of  legislation,  in  favor  of  reform 
But  U  lay  nearly  dormant.  The  courts  made  many  rules,  and  at  the 
end  of  all,  after  seventeen  years  possession  of  the  power,  thejr 
made  over  to  the  new  judiciary  a  system  of  practice,  more  technical, 
more  burdensome,  than  any  of  its  predecessors. 

The  Commissioners  regret  that  they  have  not  had  time  to  prepare 
notes  to  the  various  provisions  contained  in  this  report.  Their 
strength  has  been  tasked  to  its  utmost  limit,  and  they  are  now  barely 
able  to  submit  the  draft  of  the  act  prepared,  with  such  preliminary 
observations  as  they  are  able  to  write.  They  can  therefore  direct  the 
attention  of  the  Legislature  to  its  most  prominent  features  only. 

One  of  these  is  a  provision  for  an  increase  of  the  judicial  force  in 
the  city  of  New-York,  and  transferring  to  it  a  portion  of  the  business 
pending  in  the  supreme  court.  It  is  well  known,  that  in  that  city  the 
supreme  court  is  weighed  down  by  the  accumulation  of  former  years, 
devolved  upon  it,  by  the  late  supreme  court  and  court  of  chancery. 
Unless  relieved  of  that  load,  it  can  never  perform  its  proper  functions 
in  respect  to  accruing  business. 

By  a  return  from  the  clerk,  ir  appears,  that  November  last  thefe 
were  on  the  calendar  of  the  general  term  529  causes,  of  which  19  were 
disposed  of;  at  the  special  term  291,  of  which  12  were  heard  and  4 
decided,  and  at  the  circuit  426,  none  of  which  were  tried,  owing  to 
the  illness  of  the  judge.*    The  aggregate  number  of  these  causes  is 

•Clskk'8  Office,  City  and  County  op  New. York,  J 
.  January  3, 1849.     ) 

lit.    JmSS!t^€avM$ o» CttUndart,  viz: 

General  term  tapreme  court,  Sept.,  1848, 524 

do  do  NoY.,  629 

Special  term,  do  Sept.,  300 

do  do  NoY.  291 

Circnity  do  Sept.,  526 

do  do  NoY.,  426 
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1246.     Some  of  them  may  have  been  commenced  since  July  last. 
But  there  are  doubtless  others  ready  for  the  calendars,  which  weren// 
placed  there  because  there  was  no  prospect  of  reaching  them. 

There  can  be  no  doubt  indeed,  that  as  many  as  twelve  hundred 
suits  are  now  pending  in  the  supreme  court,  in  the  city  of  New-York, 
commenced  before  the  Code  went  into  operation,  on  the  first  of  July. 
If  these  cases  remain  in  the  court,  they  will  not  be  disposed  of  in 
many  years.  Meantime  the  accruing  business  will  have  been  rapidly 
accumulating.  Such  a  state  of  things  amounts  to  a  denial  of  justice, 
and  for  every  substantial  purpose,  the  court  might  as  we  1  be  closed. 

By  the  act  which  the  Commissioners  recommended  at  the  last  sess- 
ion, to  facilitate  the  determination  of  existing  suits,  and  which  was 
passed  on  the  12th  of  April,  it  was  expected  that  a  part  of  the  ar- 
lears  would  be  disposed  of.  It  will  be  remembered,  that  the  act  re- 
quired an  extraordinary  general  and  special  term  and  circuit  court  i& 
be  held  on  the  first  Monday  of  September,  and  to  be  continued  for 
two  or  three  weeks  in  each  subsequent  month,  till  the  fourth  Satur- 
day in  February.  It  is  however  entirely  disregarded.  Why  it  is  dis- 
regarded, the  Commissioners  are  not  informed,  but  it  is  quite  certain, 
that  additional  courts,  held  in  that  city  by  judges  of  the  supreme 
court,  sufficient  to  despatch  the  arrears,  are  not  to  be  expected  without 
more  stringent  provisions  than  any  yet  made. 

2tl.  O/thofe  causes,  the  foUoufing  ieer«  disposed  qf,  viz: 

General  term  sapreme  courts  Sept.»  1848> 14 

do  do  NoF.,  19 

Special  term,  do  6ept.>  i^ 1  heard  and  decided 

do  do  NoT.y 12  heard  &  4  decided 

Circuit,  do  Sept., 90 

do  do  Nov., none. 

The  circuit  and  a  portion  of  the  special  term  for  Novemher  feU  thron^^h  from  the 
illness  of  Judge  Edmonds,  the  only  month  since  Ist  July,  1847,  so  afi^ted  for  thai 
cause. 

8d.    Cstttses  refsrred  «i  Atprsins  C&wrt,  from  Aprtt  to  81  J>te.  1848. 

General  term, « ••••      None. 

Special  term •• 26 

Ourcuit, 61 
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» 
Two  other  modes  haVe  engaged  the  attention  of  the  Commission- 

€re9  one  the  creation  of  a  temporary  citj  court,  to  act  as  a  commiss* 
ion,  for  the  desjpatch  of  the  cases  in  the  supreme  court  now  in  ar- 
rears, and  which  for  that  purpose  should  be  transferred  to  the  new 
court,  and  the  other,  the  addition  of  three  judges  to  the  superior  couit 
with  the  same  view.  Upon  careful  consideration  of  both  these 
modes,  the  Commissioners  have  thought  the  latter  the  preferable  one, 
and  therefore  recommend  it.  One  reason  of  their  choice  is,  that,  un- 
der the  Constiftution,  an  appeal  cannot  be  takett  to  the  court  of  ap- 
peals from  a  city  coiart,  unless  it  be  a  court  of  <Nriginal  jurisdiction. 
It  would  therefore  be  necessary  to  vest  some  original  jurisdiction  in  a 
commission  court,  a  measure  inconsistent  with  its  character  as  a  mere 
commission,  and  leading  to  considerable  embarrassment,  at  the  close 
of  its  official  existence.  The  addition  of  three  judges  to  the  superior 
court,  and  the  transfer  to  it  of  a  thousand  causes  from  the  supreme 
court,  will  relieve  that  court,  and  enable  it  to  di^ose  of  cases  as 
they  arise,  while  the  superior  court  will  be  able  to  hold  at  the  same 
time  a  general  term,  two  trial  terms,  and  a  session  at  its  chambers. 
By  this  means  the  arnears  may  all  be  disposed  of  within  the  next  two 
years.     The  additional  charge  upon  the   city  treasury  for  salaries  of 

the  judges  will,  it  is  not  doubtecl,  be  cheerfully  borne,  when  it  is  con- 
sidered, that  the  losses  of  the  citizens,  by  the  delays  of  justice,  are 
greater  every  week,  than  the  annual  charge  to  the  city  of  the  whole 
judicial  establishment. 

The  Commissioners  have  not  overlooked  the  question,  which  may 
perhaps  be  adced,  whether  the  Legislature  can  authorize  the 
transfer  of  causes  from  the  supreme  court  to  another  court,  by  the 
order  of  the  court  itself.  Upon  mature  consideration,  they  entertain 
no  doubt  of  the  po^^r. 

Tribunals  of  coaoilatiott  are  provided  for  by  the  Constitutien  in 
these  words:  <^  Tribunals  of  conciliation  may  be  established,  with 
such  powers  and  duties  as  may  be  prescribed  by  law,  but  such  tribu- 
nals shall  have  no  power  to  render  judgment  to  be  obligatory  on  the 
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pairtieS)  except  they  voluntarily  submit  their  matters  in  difference, 
and  agree  to  abide  the  judgment,  or  assent  thereto,  in  the  presence  of 
such  tribunal,  in  such  cases  as  shall  be  prescribed  by  law." 

Courts  of  conciliation  were  first  established  J)y  the  government  of 
Denmark,  in  the  West  Indies,  in  1755,  and  afterwards,  in  1795,  in  Den- 
mark proper.  From  that  country  they  have  spread  into  others,  and 
are  now  established  to  a  reater  or  less  extent  in  several  countries  of 
continental  Europe.  They  have  been  generally  successful.  In  the 
year  1843,  the  number  of  cases  brought  before  these  courts  in  Den- 
mark, were  31,338,  of  which  21,512  were  settled,  299  postponed, 
and  9^27  referred  to  the  courts  of  law,  where  only  2,817  were  ever 
prosecuted.  The  history  and  organization  of  these  courts,  »Tully  ex- 
plained in  a  work  published  at  Copenhagen,  in  1803,  by  A.  B.  Rothe, 
councillor  of  justice.  The  plan  of  organization,  which  the  Commis- 
sioners propose,  for  our  own  tribunals,  has  been  framed  by  them,  with 
the  view  of  trying  the  experiment  under  the  most  favorable  circumstan- 
ces. The  cases,  of  which  it  is  proposed  the  court  should  at  first  hate 
cognizance,  are  tho^  in  which  the  litigation  proceeds  ihainly  firoin 
temper  or  misunderstanding,  such  as  libel,  slander,  malicious  prosecu- 
tion, breach  of  promise  of  marriage,  and  personal  violence.  If  by 
means  of  these  tribunals,  a  litigious  spirit  shall  be  repressed,  the  de- 
sgn  of  the  Constitution  tlill  have  been  answered,  and  a  great  service 
to  the  state  accomplished  ;  while,  as  the  experiment  is  found  to  be 
successful,  the  jurisdiction  of  the  tribunal  can  be  extended  to  other 
oases. 

That  part  of  the  statute  of  limitations,  t^bich  relates  to  actionit  eon- 
eeming  real  property,  was  not  revised  ih  the  fii^  report.  It  has  been 
since  revised  and  is  now  submitted.  The  principal  change  from 
the  present  law,  is  in  respect  to  the  period  during  which  a  disability 
may  continue,  which  it  is  proposed  to  limit  to  twenty-one  years.  The 
propriety  of  this  change  is  submitted  to  the  Legislature.  As  the  law 
now  stands,  claims  are  kept  aGve  for  an  indefinite  period  without 
adequate  reason. 
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The  report  will  belound  also  to  contain  an  entire  revision  of  the 
law  respecting  prerogative  writs.  It  will  be  remembered,  that  the  act 
under  which  the  Commissioners  were  appointed,  requires  them  to  pro- 
vide for  the  abandonment  in  legal  proceedings,  "  of  all  Latin  and 
nthrrfgygijn  tnn[nifl<r  so  far  as  the  same  shall  by  them  be  deemed 
practicable."  They  have  deemed  it  practicable  to  substitute  Eng- 
lish, for  the  Latin  names  of  prerogative  writs.  They  consider  it  ne- 
cessary to  retain  but  four,  the  writ  of  review,  which  is  substituted  for 
the  writ  of  certiorari,  the  writ  of  mandate  in  place  of  mandamus,  the  writ 
of  assessment  instead  of  ad  quod  damnum,  and  the  writ  of  habeas  corpus 
which  is  designated  by  them  as  the  writ  of  deliverance.  The  vnrit  of  pro- 
hibition is  nearly  obsolete  in  our  law,  and  is  unnecessary.  For  the  writ  of 
scire  facias,quo  warranto,  and  information  in  the  nature  of  quo  warranto, 
actions  in  the  ordinary  form  are  substituted,  which  are  easier  and  safer 
and  more  in  accordance  with  the  spirit  of  the  code. 

The  proceedings,  upon  the  writ  of  deliverance,  will  be  found  to  be 
substantially,  the  same  as  upon  the  writs  of  habeas  corpus  and  certio- 
rari, to  inquire  into  the  cause  of  detention,  with  two  exceptions — one 
that  the  writ  cannot  be  issued  for  the  purpose  of  procuring  an  ad- 
mission to  bail,  a  different  mode  of  procuring  it  having  been  pro- 
vided by  the  code  of  criminal  procedure,  and  the  other,  that  the  writ 
cannot  be  granted,  when  the  legality  of  th^  imprisonment  has  been 
already  adjudged  upon  a  prior  writ».  There  has  been  so  much 
abuse  by  repeated  applications,  that  some  check  should  be  applied. 

Upon  the  subject  of  juries,  new  proviaons  are  proposed,  which 
will  ensure  a  more  equal  distribution  of  jury  duty  among  the  citi- 
zens, and  the  formation  of  better  jiuries.  The  returns  received  by 
the  Commissioners  from  different  parts  of  the  State,  show  an  unequal 
operation  of  the  present  system. 

With  these  general  observations,  the  Commissioners  must  leave  the 
various  provisions  of  the  act  herewith  submitted,  to  explain  them- 
selves. 
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The  Commisaoners  have  thus  laid  before  the  Legislature  all 
that  they  have  been  able  to  prepare  within  the  time  fixed  by  the  act 
under  which  they  were  appointed.  They  have  submitted  those  parts 
of  a  general  and  complete  code  of  procedure,  which  relate  to  actions 
ctTil  and  criminal,  and  to  prerogative  writs,  with  some  provisions  re- 
specting the  organization  of  the  courts.  There  still  remain,  as  the 
Legislature  will  perceive,  other  parts  necessary  to  be  written,  before 
the  code  can  be  completed.  These  are,  the  jurisdiction  of  the 
courts,  proceedings  in  surrogates'  courts,  the  functi<ms  and  duties 
of  judicial  oflkers,  including  sheriffs,  coroners,  referees  and  clerks, 
the  discharge  of  insolvent  and  imprisoned  debtcnrs,  the  enforcement  of 
liens,  and  the  law  of  evidence.  Before  the  code  can  be  put  into  the 
hands  of  the  people,  in  that  completed  state,  in  which  they  have  a 
right  to  expect  it,  these  parts  must  be  written,  and  the  whole  code 
then  arranged  in  one  volume,  with  a  convenient  mode  of  notation, 
and  of  reference  from  one  part  to  another.  That  being  done,  the 
commissioners  confidently  believe,  that  the  people  will  not  be  disap- 
pointed in  their  expectation  of  receiving  a  real,  complete  and  lasting 
reform  in  legal  procedure. 

All  which  is  respectfully  submitted. 

ARPHAXED  LOOMIS, 
DAYID  GRAHAM, 
DAVID  DUDLEY  FIELD. 
Mbmtfj  January  30, 1849. 


IThird  Rep.] 


AN  ACT 

Fnrllier  to  simplify  and  abridge  die  ^ctiee,  Pleadings  and 
Proceedings  of  the  Conrts  of  fliis  State,  and  faeiiitate  tiie 
detennination  «t  existing  snits- 

The  People  </  the  State  of  New-York,  repreaented  in  Senate 
aad  Assembly,  do  enact  asfoUows : 

GENERAL  PROVISIONS. 

§  1.  This  act  is  divided  into  four  parts. 
The  first  two  correspond  with  the  two  parts  of  the 
Code  of  Procedure,  and  relate  to  the  same  subjects. 
The  third  relates  to  special  proceedings. 
The  fourth  to  jurors. 

§  H.  The  subsequent  sections  of  this  act  are  to  be 
deemed  hereafter  part  of  that  code,  and  construed  in 
connection  with  the  crresponding  portions  thereof, 
wheie  such  corresponding  portions  exist 


PART  I. 


OF  THE  COURTS  OF  JUSTICI  AND  TIEIR  JURIS- 
DICTION. 

TiTL>  II.  Of  the  eonrt  of  appeals^ 

y.  Of  the  superior  court  of  the  citj  of  New-York,  andthe  eoort  of  ooa^ 
moh  pleas  for  the  city  and  eoantj  of  New-Toik. 
YIII.  Of  the  special  judge  in  the  citj  of  New- York. 
IX.  Of  tribttitf^Gr  MlMftiflia^li^. 


UtIE  li. 

Of  the  cbiirt  of  appeals*. 

§  3.  The  books  belongmg  ta  the  state,  contained  in 
the  Ubraries  of  t^  kte  sopienie  comt  and  court  oT 
efaancery,  shal^  be  subject  to  the  order  of  the  cotnt  of 
a^ipenld,  and  may  be  distiibated  in  sueh  manner^  fioni 
time  to  time,  for  the  use  of  thatt  ootttt^  as  the  codit 
shall  direct ;  the  expense  of  which  shall  be  paid  out  of 
the  treasury  of  the  state. 

§  4.  If  at  a  term  of  the  court  of  appeaTs,  proper  and 
eonvenient  rooms,  both  for  the  consultation  of  the 
judges  and  the  holding  of  the  court,  with  furniture,  at- 
tendants, fuel,  lights  and  stationery,  suitable  and  suf- 
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vidied  ior  it,  in  the  place  xirhere  by  law  the  court  jzi»y 
li#  beld,  Ihje  court  may  ivde^  the  sheriff  of  the  coim.ty 
lo  jmake  snch  pro-vieiojoi,  pjtui  the  expense  iacorred  by 
jbim  jn  caxryiog  ^he-^jder  lnX9  e^ct,  flb«ll  be  a  coiwty 

Of  th«  luperlor  court  of  the  city  of  New-Tork,  tnd  the  courts  of  common  plems  for 
|l>e  ci(7  afidvcoiyitir  t^f  .Ktw^Jofk. 

$  '5.  The  superior  court  of  the  city  of  New-York  shall, 
feom  <the  ifiist  day  of  May,  1849,  /consist  of  six  justi- 
ees. 

§  6.  Three  justices  of  such  superior  court,  in  addition 
to  the  justices  now  holding  office,  shall  be  elected  by 
the  electors  of  the  city  and  county  of  New- York,  at  the 
annual  charter  election  to  be  held  in  that  city,  on  the 
second  Tuesday  of  April  next 

§  7,  Such  justices  shall  be  voted  for,  tpgether  on  pae 
ballot,  which  shall  be  distinct  fxqm  any  ptlier  ballot  .^t 
the  same  election,  and  deposed  In  a  separate  box, 
marked  "  Superior  Court."  The  votes  shall  be  can- 
vassed and  certified  in  the  same  manner  as  votes  for 
the  recorder  of  the  city  of  New- York,  and  a  certificate 
thereof  shall  be  'filed  with  the  secretary  of  state. 

^  8.  The  justices  90  elected  phall,  immediately  after 
the  votes  are  canvassed,  be  classified  by  lot,  to  be  pub- 
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licly  drawn  by  the  register  and  clerk  of  the  city  and 
county  of  New- York,  in  the  presence  of  the  mayor  or 
recorder  of  the  city  of  New- York,  and  the  certificate  of 
such  drawing  and  classification  shall  be  signed  by  such 
register  and  clerk,  and  by  the  attending  mayor  or  re- 
corder, and  filed  in  the  offices  of  the  register  and  clerk. 
The  classes  shall  be  numbered  first,  second,  and  third, 
according  to  the  term  of  service  of  each,  the  first  class 
being  that  which  has  the  shortest  time  to  serve. 
The  term  of  office  of  each  of  such  justices  shall  com- 
mence on  the  first  day  of  May  next,  and  the  term 
of  the  justice  of  the  first  class,  shall  expire  on  the 
thirty-first  day  of  December,  1850;  of  the  justice  of  the 
second  class,  on  the  thirty-first  day  of  December,  1852 ; 
and  of  the  justice  of  the  third  class,  on  the  thirty-first 
day  of  December,  1854- 

§  9.  After  the  expiration  of  the  terms  of  office  under 
such  classification,  the  term  of  office  of  all  the  justices 
of  the  superior  court  of  the  city  of  New- York,  shall  be 
six  years;  and  any  vacancy  occurring  in  the  offices 
created  by  this  chapter,  shall  be  filled  in  the  manner 
prescribed  for  filling  vacancies  in  the  offices  of  the 
present  justices. 

§  10.  The  justices  elected  pursuant  to  this  chapter, 
shall  have  the  same  powers,  and  perform  the  same  du- 
tiesy  in  all  respects,  as  the  present  justices  of  such  su- 
perior court,  and  shall  receive  the  same  salaries,  pay- 
able in  like  manner. 
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§  11.  A  general  term  of  the  Buperior  court  may  be 
held  by  any  two  of  the  six  justices  thereof,  and  a  special 
term  by  any  one  of  them ;  and  general  and  special 
terms,  one  or  more  of  them,  may  be  held  at  the  same 
time. 

§  12,  The  jurisdiction  of  the  superior  court  of  the 
city  of  New-Tork,  is  hereby  extended  to  such  ciyil 
suits,  whether  at  law  or  in  equity,  pending  in  the  su- 
preme court,  and  commenced  before  the  first  day  of 
July,  1848,  as  shall  be  transferred  to  such  supeiiw 
court,  pursuant  to  the  next  section. 

§  13.  Any  of  such  suits,  being  upon  the  calendar  of 
the  supreme  court,  at  any  general  or  special  term  here- 
after held  in  the  city  and  county  of  New>-York,  or  upon 
the  calendar  of  any  circuit  court  hereafter  held  in  that 
city  and  county,  may  be  transferred  to  such  superior 
court,  at  any  time  within  two  years  hereafter,  by  order 
made  at  such  general  or  special  term,  or  circuit  court. 

§  14.  The  superior  court  of  the  city  of  New-York, 
shall  have  jurisdiction  of  any  suit,  immediately  upon 
the  making  of  such  order  therein,  and  may  exercise  the 
same  powers  in  respect  to  such  suit  and  any  proceed- 
ing therein,  as  the  supreme  court  might  have  exercised 
if  the  suit  had  remained  in  that  court. 

§  15.  Appeals  from  the  judgments  of  the  superior 
court  in  such  suits,  may  be  taken  to  the  court  of  ap- 


§  16.  A  crier  shall  be  appointed  by  the  superior  court 
of  the  city  of  New- York,  and  by  the  court  of  common 
J*ea8  for  th^  dty  ahd  county  of  NfeW-Tolkfttpectlvely, 
IhD  kotd  laia  dffibe  duriog  Id;^  pkaMre  ^of  (h«  cMift  fie 
<iKA\  ireoeire  a  salaty  to  be  figced  b^  the  napetviBom  of 
«he  ^y  BUd  tfojmty  of  Vew-Y^sik,  ^aftd  paid  out  ^  4li9 
wdmstf  treasury. 

TITLE  Vm. 

bt  Clie%iM<iiael  Jud^  in  the  Wt^r  or'lMtr-¥6i^. 

i^  17.  There  shall  be  elected  in  the  city  of  New- York, 
by  the  electors  of  that  city,  at  the  annual  charter  elec- 
tion to  be  held  on  the  second  Tuesday  of  April  next,  a 
judicial  officer,  to  be  designated  ^a  special  judge  of  the 
city  of  iNfew-York,  who  shall  be  judge  of  the  tribunal 
of  isonciUation  hereinafter  efitobliished,  and  perform 
4rach  other  duties  as  are  or  may  be  .pteseribed  -by  taw. 

§  18.  Such  judge  shall  be  voted  for  on  a  ballot  which 
shall  be  distinct  from  any  other  ballot  at  the  same  elec- 
tion, and  deposited  in  a  separate  box,  marked  *^  Special 
Judge."  The  votes  shall  be  canvassed  and  certified  in 
the  same  manner  as  voles  for  the  fecofpder  of  the  eity 
of  New- York,  axkd  a  certificate  thereof  shall  -be  filed 
with  the  secretary  of  state. 
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4  W.  Scieh  ^ge  i§baU  *peceit^e  am  amacil  salary,  pay^ 
able  quarterly,  out  of  the  treasury  of  the  city  of  Kew* 
York,  the  amount  of  which,  not  less  than  two  thou- 
sand five  hundred  dollars,  shall  be  fixed  by  the  board 
of  supervisors  of  the  «city  and  conaty  of  New- York,  be- 
fore the  first  day  of  May  next,  and  shall  not  be  after- 
WMrichs  inicf^ased  or  dnnxnisfaed* 

§  20.  The  special  judge  shall  eciter  upon  the  dutieaof 
his  office  on  the  first  day  of  May  next,  and  shall  hold 
his  office  for  four  yeara  thereafter, 

§  ftl.  Sleusbafl  have  Mi^ofib^  in  the  city  ball«f.t]ie 
city  of  New-York,  to  be  providod'and  properly  iormisl^ 
ed  by  the  board  of  supervisors  of  the  city  and  county  of 
l^ew-York.  He  shall  attend  at  such  office  at  suitable 
hours  for  the  transaction  of  the  business  that  may  come 
befiureliim. 

§  22.  He  may  execute  any  of  the  powers  conferred 
upon  a  justice  of  the  supreme  court,  by  the  following 
sections  of  the  code  of  procedure,  viz:  247  to  257,  both 
inclusive;  347  to  350,  both  inclusive;  354  to  356,  both 
inclusive ;  and  also  any  of  the  powers  conferred  upon 
a  county  judge',  by  the  second  part  of  the  code  of  pro- 
cedure or  by  this  act,  to  be  exercised  in  actions  pending 
ia  4he  supreme  court 

%  %.  **l1ie  ispecial  judge  may  also  "be  appointed  re- 
feree under  the  second  subdivi^iett  of  Bectkm '902,  of 


the  code  of  procedure,  whether  named  by  the  plaintiff 
or  not. 

TITLE  IX- 

Of  trnnmalf  of  ooneiliatioii. 

§  24.  There  shall  be  established  in  each  of  the  coun- 
ties of  this  state  a  tribunal,  to  be  called  the  court  of 
conciliation  for  such  county. 

§  26.  In  the  city  and  county  of  New- York,  such 
court  shall  be  held  by  the  special  judge  of  the  city  of 
New- York.  In  every  other  county,  the  court  shall  be 
held  by  the  county  judge. 

§  26.  Such  court  may  be  held  on  any  judicial  day, 
wherever  in  his  county,  the  judge  may  happen  to  be. 

§  27.  Any  person  claiming  to  have  a  cause  of  action 
against  another,  in  any  of  the  cases  mentioned  in  sec- 
tion 29  of  this  act,  may  serve  on  him  a  written  notice, 
mentioning  the  alleged  cause  of  action,  and  requiring 
him  to  appear  before  the  court  of  conciliation  of  the 
county,  where  the  notice  is  served,  at  a  specified  time, 
not  less  than  five  days  from  the  time  of  service  in  rela- 
tion thereto. 

§  28.  Such  notice  shall  be  served  in  the  manner  pre- 
scribed for  a  summons,  by  sections,  112,  and  113,  of 
the  code  of  procedure. 
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^  29.  The  causes  of  action,  of  which  this  court  shaH 
have  cognisance,  are  libel,  slander,  malicious  prosecu* 
tions,  breach  of  promise  of  marriage,  assault,  battery, 
false  imprisonment,  and  personal  violence  of  any  kind. 

§  30.  At  the  time  specified  in  the  notice  or  at  such 
other  time  as  the  hearing  may  be  adjourned  to  by 
the  court,  the  parties  appearing  shall  be  received  by 
the  judge,  apart  from  all  other  persons  except  as  is  pro- 
vided in  section  39,  and  thereupon  it  shall  be  the  duty 
of  the  judge  to  hear  the  allegations  and  explanations  of 
the  parties,  to  inform  them  of  their  respective  rights, 
and  to  endeavor  to  reconcile  their  differences. 

§  31.  Parties  may  voluntarily  appear  before  such 
court,  without  notice,  and  such  appearance  shall  be  as 
effectual  as  if  notice  had  been  previously  served. 

§  32.  If  a  reconciliation  be  had,  a  memorandum 
thereof,  stating  the  nature  of  the  controversy  or  alleged 
cause  of  action,  the  appearance  of  the  parties,  and  the 
fact  of  the  reconciliation,  without  specifying  the  terms 
thereof,  unless  it  shall  be  agreed  by  the  parties  to  spe- 
cify them,  shall  be  entered  in  a  book  of  records  to  be 
kept  by  the  judge,  and  such  entry  shall  be  signed  by 
the  respective  parties.  The  reconciliation  thus  effect- 
ed shall  be  the  final  determination  of  the  matter  in 
controversy. 

§  33.  If  the  parties  agree  to  a  judgment  in  favor  of 
one  /igainst  the  other,  in  settlement  of  their  differ- 


enoes,  the  judge  may  make  at  the  loot  of  the  entry  of 
wconeiUation,  a  memorandam,  stating  the  judgment 
agreed  upon.  A  transcript  of  sueh  memorandum,  -eer^ 
tified  by  the  judge,  may  be  (filed  in  the  offioe  of  tfce 
county  clerk,  and  shall  thereupon  have  the  same  effect 
and  may  be  euforce4  in  the  same  manner  as  the  judg- 
meint  of  a  county  court. 

§  34-  if  instead  of  a  reconciliation  the  terms  of  w^hich 
are  settled  between  "the  parties,  they  voluntarily  sub- 
mit their  matters  in  difference  to  the  court,  and  agree 
to  abide  the  judgment,  or  assent  thereto,  in  the  pre- 
sence of  the  court,  such  submission  and  agreement  or 
ass^t  ^U  be  .ciiiitered  in  thye  book  of  ^leeord^,  ^nd 
fiig&ed  by  -the  jr^ispective  parties^  .and  thereupon  the 
judgment  of  ihe  eoort,  made  pursuant  to  the  submis- 
sion, shall  have  the  same  effect,  and  may  be  enforced 
in  the  same  manner,  as  the  judgment  mentioned  in 
section  33. 

§  36.  If  aEfter  service  of  the  notice  prescribed  in  sectiMi 
27  of  this  act,  eidier  party  £iil  to  appear,  or  if  the  parties 
appearing  be  net  ^reconciled  as  mentioned  in  sections 
82  and  83,  or  do  not  enter  into  the  submission  an^i 
agreement  mientioned  in  section  34,  it  shall  be  the  dufty 
of  the  judge  to^oQffiike  an  entry  in  his  book  of  recorlhsi, 
stating  in  a  summary  manner  the  nature  of  the  chavge, 
,the  notice  given,  ,and  the  proof  pf  service  thereof,  the 
failure  to  appear  of  either  party,  or  the  appearance  of 
the  parties,  and  their  failure  to  be  reconciled. 


it 

^  36w  Tba  enttias  m  sueh  book  of  teeoxis^  ct  certified 
copies  thereof,  aigped  by  the  jadgpr  shall  be  evidenee 
of  the  facts  therein  stated ;  and  it  shall  be  the  duty  of 
the  judge  to  give  a  transcript  of  the  entries  in  any  case, 
eattified  by  him*,  from  kis^  records,  to  eitlMr'  ^a^ty  on 
rudest 

f  37.  In  any  action  hereafter  brought  for  the  recove- 
ry of  damages,  for  a  cause  of  action  mentioned  in  sec- 
tion 29,  the  plaintiff  shall  not  recover  costs»  unless 
he  shall  at  the  trial  produce  the  certified  copy  men- 
tioned in  the  last  section,  and  unless  it  shall  thereby 
appear  that  the  notice  was  duly  served,  and  that  he  ap- 
peared pursuant  thereto,  or  that  both  the  parties  appear- 
kl  liritbinrt  utrtbief  as  ihestioned  in  se^tioft  3^1  <» 

Tlie  defettdaAt  n^It  not  b#  eftititld4  to  t^t&\ret  tb^ 
itt  Mich  dction,  trhei^  it  shall  ap{^air  that  fifter  S€ftvie« 
of  ihe  notice,  he  fidl^d  td  appear  jmti^uant  fh^feto. 

§  38.  If,  however,  the  case  be  one  requiring  a  pro- 
visional remedy,  and  of  such  urgeticy,  ad  not  to  jttstify 
ihi  delary  ttiiitig  from  a  prt viou^  notice  fo  appear  be^ 
fote  the  court  at  conciliation,  the  action  may  be  com- 
menced, without  6uch  appearatnce  ef  tiotice,  and  if  the 
plaintiff  afterwards  give  the  notice,  and  appear  before 
the  court  of  conciliation  pursuant  thereto,  he  may  re- 
cover costs  accruing  subsequent  to  such  appearance. 

§  39,  Wh6n  ill  infenlota  womdtt  id  apatty to  a  pw- 
ceeding  before  the  court  of  conciliation,  such  infant  or 
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woman  may  be  attended  by  the  gnaidian,  or  husband, 
of  such  party,  or  if  there  be  none,  then  by  some  firiend 
approved  by  the  court. 

§  40.  In  an  action  between  partners,  or  between  prin- 
cipal and  agent,  neither  party  shall  recover  costs,  uii> 
less  he  make  it  appear  to  the  court,  that  previous  to  his 
complaint  or  answer,  he  made  an  offer  in  writing  to  his 
adversary,  to  submit  the  matter  in  difference  be- 
tween them  to  arbitration,  as  in  the  next  section  pre- 
scribed, or  that  the  case  was  one  requiring  a  provision- 
al remedy,  and  of  such  urgency  as  not  to  justify  the 
delay  arising  from  such  offer. 

§  41.  The  arbitrators  required  by  the  last  section  shall 
be  three  competent  and  disinterested  persons,  one  to 
be  chosen  by  each  party,  and  the  third  to  be  either 
chosen  by  those  two,  or  by  the  judge  of  the  court  of 
conciliation  of  the  county. 

§  42«  It  shall  be  the  duty  of  the  judge  of  the  court 
of  conciliation,  so  far  as  may  be  compatible  with  his 
duties  as  judge,  to  give  to  every  person,  who  may  ask 
it,  advice  respecting  his  differences  with  another. 

§  43.  No  party  to  any  admission  or  declaration,  made 
before  the  court  of  conciliation,  shall  be  bound  thereby 
or  be  responsible  therefor,  in  any  other  judicial  proceed- 
ing whatever,  excepting  as  herein  above  provided. 
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§  44.  No  fee  shall  be  received  by  the  judge,  for  any 
services  rendered  in  the  court  of  conciliation. 

§  45.  Nothing  in  this  title  shall  affect  any  action  or 
proceeding  already  had  or  commenced. 


PAETH. 


Of  Clirtl  Aetf eBii. 

TiTLX  n.  Of  the  time  of  oommenoiiig  eiyil  aetioni. 
yil.  Of  the  proTifional  remediei  in  civil  actions. 

X.  Of  the  costs  in  civil  actions. 
Xn.  Of  the  miscellaneoos  proceedings  in  eiril  actions. 
Xin.  Of  actions  in  particular  cases. 
Xiy.  Provisions  relating  to  existing  suits. 

GENERAL  PROVISIONS  RELATING  TO  CIVIL  ACTIONS. 

§  46.  The  rule  of  the  common  law,  that  statutes  in 
derogation  of  that  law  are  to  be  strictly  construed,  has 
no  application  to  the  Code  of  Procedure.  That  code 
establishes  the  common  law  of  this  state,  respecting 
the  subjects  to  which  it  relates,  and  its  provisions  re- 
specting civil  actions,  and  all  proceedings  under  those 
provisions,  are  to  be  liberally  construed,  with  a  view  to 
promote  the  objects  of  the  Code,  and  to  assist  the  par- 
ties in  obtaining  justice. 

§  47.  From  the  time  of  the  service  of  the  summons 
in  a  civil  action,  or  the  allowance  of  a  provisional 
remedy,  the  court  shall  be  deemed  to  have  acquired 
jurisdiction,  and  to  have  control  of  all  the  subsequent 
proceedings. 
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§  48.  Whenever  any  proceeding  taken  by  a  party 
fails  to  conform  in  any  respects  to  the  provisions  of  the 
Code,  the  court  shall  have  power  to  permit  an  amend- 
ment of  such  proceeding,  so  as  to  make  it  conformable 
to  law. 

TITLE  II. 
Chapter  II. 

Time  of  commencing  actions  for  the  recovery  of  real  property, 

§  49.  The  people  of  this  state  will  not  sue  any  person 
for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same  unless, 

1.  Such  right  or  title  shall  have  accrued  within  twen- 
ty years  before  any  artion  or  other  proceeding,  for  the 
same  shall  be  commenced ;  or  unless, 

2.  The  people,  or  those  from  whom  they  claim,  shall 
have  received  the  rents  and  profits  of  such  real  proper-* 
ty,  or  of  some  part  thereof,  within  the  space  of  twenty 
years. 

§  60.  No  action  shall  be  brought  for,  or  in  respect  to, 
real  property,  by  any  person  claiming  by  virtue  of  let- 
ters patent,  or  grants  from  the  people  of  this  state,  un- 
less the  same  might  have  been  commenced  by  the  peo- 
ple, as  herein  specified,  in  case  such  patent  or  grant  had 
not  been  issued  or  made. 

[Third  Rep.]  3 
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§  51.  When  letters  patent,  or  grants,  of  real  property 
shall  have  been  issued  or  made  by  the  people  of  this 
state,  and  the  same  shall  be  declared  void  by  the  de- 
termination of  a  competent  court,  rendered  upon  an 
allegation  of  concealment,  or  wrongful  detaining,  or 
defective  title,  in  such  case,  an  action  for  the  recovery 
of  the  premises  so  conveyed,  may  be  brought  either  by 
the  people  of  this  state,  or  by  any  subsequent  patentee 
or  grantee  of  the  same  premises,  his  heirs  or  assigns, 
within  twenty  years  after  such  determination  was 
made;  but  not  after  that  period. 

§  52.  No  action  for  the  recovery  of  real  property,  or 
for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor, 
predecessor,  or  grantor,  was  seised  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the 
commencement  of  such  action. 

§  53.  No  cause  of  action  or  defence  to  an  action 
founded  upon  the  title  to  real  property,  or  to  rents  or 
services  out  of  the  same,  shall  be  effectual  unless  it  ap- 
pear that  the  person,  prosecuting  the  action  or  making 
the  defence,  or  under  whose  title  the  action  is  prosecu- 
ted or  the  defence  is  made,  or  the  ancestor,  predecessor  or 
grantor  of  such  person,  was  seised  or  possessed  of  the 
premises  in  question,  within  twenty  years  before  the 
committing  of  the  act  in  respect  to  which  such  action 
is  prosecuted  or  defence  made. 
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§  54.  No  entry  upon  real  estate  shall  be  deemed  suf- 
ficient, or  valid  as  a  claim,  unless  an  action  be  com- 
menced thereupon  within  one  year  after  the  making  of 
such  entry,  and  within  twenty  years  from  the  time 
when  the  right  to  make  such  entry,  descended  or  ac- 
crued. 

§  55.  In  every  action  for  the  recovery  of  real  proper- 
ty, or  the  possession  thereof,  the  person  establishing  a 
legal  title  to  the  premises,  shall  be  presumed  to  have 
been  possessed  thereof,  within  the  time  required  by 
law ;  and  the  occupation  of  such  premises  by  any  other 
person,  shall  be  deemed  to  have  been  under,  and  in 
subordination  to  the  legal  title,  unless  it  appear  tliat 
such  premises  have  been  held  and  possessed  adversely 
to  such  legal  title,  for  twenty  years  before  the  com- 
mencement of  such  action. 

§  56.  Whenever  it  shall  appear  that  the  occupant,  or 
those  under  whom  he  claims,  entered  into  the  posses- 
sion of  premises  under  claim  of  title,  exclusive  of  any 
other  right,  founding  such  claim  upon  a  written  instru- 
ment, as  being  a  conveyance  of  the  premises  in  ques- 
tion, or  upon  the  decree  or  judgment  of  a  competent 
court ;  and  that  there  has  been  a  continued  occupation 
and  possession  of  the  premises  included  in  such  instru- 
ment, decree  or  judgment,  or  of  some  part  of  such 
premises,  under  such  claim,  for  twenty  years,  the 
premises  so  included  shall  be    deemed  to  have  been 
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held  adversely,  except  that  where  the  premises  so  in- 
cluded consist  of  a  tract  divided  into  lots,  the  posses- 
sion of  one  lot  shall  not  be  deemed  a  possession  of  any 
other  lot  of  the  same  tract. 

§  57.  For  the  purpose  of  constituting  an  adverse  pos- 
session, by  any  person  claiming  a  title  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  shall 
be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases : 

1.  Where  it  has  been  usually  cultivated  or  improved: 

2.  Where  it  has  been  protected  by  a  substantial  in- 
closure : 

3.  Where,  although  not  inclosed,  it  has  been  used  for 
the  supply  of  fuel  or  of  fencing  timber,  for  the  purposes 
of  husbandry,  or  the  ordinary  use  of  the  occupant : 

4.  Where  a  known  farm  or  a  single  lot  has  been 
partly  improved,  the  portion  of  such  farm  or  lot  that 
may  have  been  left  not  cleared,  or  not  inclosed  accord- 
ing to  the  usual  course  and  custom  of  the  adjoining 
country,  shall  be  deemed  to  have  been  occupied  for  the 
l^ame  length  of  time  as  the  part  improved  and  cultivated. 

§  68.  Where  it  shall  appear  that  there  has  been  an 
actual  continued  occupation  of  premises,  under  a  claim 
of  title,  exclusive  of  any  other  right,  but  not  founded 
upon  a  written  instrument,  or  a  judgment  or  decree, 
the  premises  so  actually  occupied  and  no  other,  shall 
be  deemed  to  have  been  held  adversely. 
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§  59.  For  the  purpose  of  constituting  an  adverse  pos- 
session, by  a  person  claiming  title  not  founded  upon  a 
written  instrument,  or  a  judgment  or  decree,  land  shall 
be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases,  only: 

1.  Where  it  has  been  protected  by  a  substantial  en- 
closure ; 

2.  Where  it  has  been  usually  cultivated  or  improved. 

§  60.  Whenever  the  relation  of  landlord  and  tenant 
shall  have  existed  between  any  persons,  the  possession 
of  the  tenant  shall  be  deemed  the  possession  of  the  land- 
lord, until  the  expiration  of  twenty  years  from  the  ter- 
mination of  the  tenancy ;  or  where  there  has  been  no 
written  lease,  until  the  expiration  of  twenty  years  from 
the  time  of  the  last  payment  of  rent;  notwithstanding 
that  such  tenant  may  have  acquired  another  title,  or 
may  have  claimed  to  hold  adversely  to  his  landlord. 
But  such  presumptions  shall  not  be  made  after  the  pe- 
riods herein  limited. 

§  61.  The  right  of  a  person  to  the  possession  of  any 
real  property,  shall  not  be  impaired  oi  affected,  by  a 
descent  being  cast  in  consequence  of  the  death  of  a 
person  in  possession  of  such  property. 

§  62.  If  a  person  entitled  to  commence  any  action 
for  the  recovery  of  real  property,  or  to  make  an  entry  or 
defence  founded  on  the  title  to  real  property,  or  to  rents 
or  services  out  of  the  same,  be  at  the  time  such  title 
shall  first  descend  or  accrue  either ; 
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1.  Within  the  age  of  twenty-one  years,  or, 

2.  Insane,  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  for  life,  or 

4.  A  married  woman ; 

The  time,  not  to  exceed  twenty-one  years,  during 
which  such  disability  shall  continue,  shall  not  be  deem- 
ed any  portion  of  the  time  in  this  title  limited  for  the 
commencement  of  such  action,  or  the  making  of  such 
entry  or  defence ;  but  such  action  may  be  commenced, 
or  entry  or  defence  made,  after  the  period  of  twenty 
years,  and  within  ten  years  after  the  disability  shall 
cease,  or  after  the  death  of  the  person  entitled  who 
shall  die  under  such  disability,  and  within  twenty-one 
years  from  its  commencement ;  but  such  action  shall 
not  be  commenced,  or  entry  or  defence  made  after  that 
period. 

§  63.  The  provisions  contained  in  the  first  article  of 
the  chapter  of  the  revised  statutes,  entitled  "  of  actions 
and  the  times  of  commencing  them,"  are  repealed,  and 
the  provisions  of  this  title  substituted  in  their  stead. 
This  title  shall  not  extend  to  actions  already  com- 
menced, nor  to  cases  where  the  right  of  action  has  al- 
ready accrued  ;  but  the  statutes  now  in  force  shall  be 
applicable  to  such  cases,  according  to  the  subject  of  the 
action,  without  regard  to  the  form. 
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TITLE  Vn. 

Of  the  provisional  remedies  in  civil  actions. 

§  64.  In  an  action  for  the  recovery  of  money,  against 
a  corporation  created,  by,  or  under,  the  laws  of  any 
other  state  government  or  country,  or  against  a  defend- 
ant who  is  not  a  resident  of  this  state,  or  against  a  de- 
fendant who  has  absconded  or  concealed  himself  as 
hereinafter  mentioned,  the  plaintiff  at  the  time  of  issu- 
ing the  summons  or  at  any  time  afterwards,  may  have 
the  property  of  such  defendant  attached,  in  the  manner 
hereinafter  prescribed,  as  a  security  for  the  satisfaction 
of  such  judgment  as  the  plaintiff  may  recover. 

§  65.  A  warrant  of  attachment  must  be  obtained 
from  a  judge  of  the  court  in  which  the  action  is  brought, 
or  from  a  county  judge. 

§  66.  The  attachment  may  be  issued  whenever  it 
shall  appear  by  affidavit,  that  a  cause  of  action  exists 
against  such  defendant,  specifying  the  amount  of  the 
claim,  and  the  grounds  thereof,  and  that  the  defendant 
is  either  a  foreign  corporation,  or  not  a  resident  of  this 
state,  or  has  secretly  departed  *;therefrom  with  intent  to 
defraud  his  creditors  or  to  avoid  the  service  of  a  sum- 
mons, or  keeps  himself  concealed  therein  with  the  like 
intent. 

^  67.  Before  issuing  the  attachment  the  judge  shall 
require  a  written  undertaking  on  the  part  of  the  plain- 
tiff, with  sufficient  surety,  to  the  effect,  that  if  the  de- 
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fendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all 
damages  which  he  may  sustain,  by  reason  of  the  at- 
tachment, not  exceeding  the  sum  specified  in  the  un- 
dertaking, which  shall  be  at  least  two  hundred  and  fifty 
dollars. 

§  68.  The  attachment  shall  be  directed  to  the  sheriff 
of  any  county  in  which  property  of  such  defendant  may 
be,  and  shall  require  him  to  attach  and  safely  keep  all 
the  property  of  such  defendant  within  his  county.  Sev- 
eral warrants  may  be  issued  at  the  same  time  to  the 
sheriffs  of  different  counties. 

§  69.  The  sheriff  to  whom  such  warrant  of  attach- 
ment is  directed  and  delivered,  shall  proceed  thereon 
in  all  respects,  in  the  manner  required  of  him  by  law 
in  case  of  attachments  against  absent  debtors,  shall 
make  and  return  an  inventory,  and  shall  keep  the  prop- 
erty seized  by  him,  or  the  proceeds  of  such  as  shall 
have  been  sold,  to  answer  any  judgment  which  may  be 
obtained  in  such  action,  and  shall  under  the  direction 
of  the  court  or  a  judge  thereof,  collect,  and  receive  into 
his  possession  all  debts,  credits  and  effects  of  the  de- 
fendant. The  sheriff  may  also  take  such  legal  pro- 
ceedings, either  in  his  own  name  or  in  the  name  of 
such  defendant,  as  may  be  necessary  for  that  pur- 
pose. 

§  70.  If  any  property  so  seized  shall  be  perishable, 
or  if  any  part  of  it  be  claimed  by  any  other  person  than 
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such  defendant,  or  if  any  part  of  it  consist  of  a  vessel, 
or  of  any  share  or  interest  therein,  the  same  proceed- 
ings shall  be  had  in  all  respects  as  are  provided  by  law 
upon  attachments  against  absent  debtors. 

§  71.  The  rights  or  shares  which  such  defendant  may 
have  in  the  stock  of  any  association,  or  corporation,  to- 
gether with  the  interest,  and  profits  thereon,  and  all 
other  property,  in  this  state,  of  such  defendant,  shall  be 
liable  to  be  attached  and  levied  upon  and  sold  to  satisfy 
the  judgment  and  execution. 

§  72.  The  execution  of  the  attachment  upon  any  such 
rights,  shares,  or  other  property  incapable  of  manual 
delivery  to  the  sheriff,  shall  be  made  by  leaving  a  copy 
of  the  warrant  of  attachment,  with  the ,  president  or 
other  head  of  the  association  or  corporation,  or  the  se- 
cretary, cashier,  or  managing  agent  thereof,  or  with 
the  individual  holding  such  property. 

§  73.  Whenever  the  sheriff  shall  with  a  warrant  of 
attachment,  or  execution,  against  the  defendant,  apply 
to  such  officer  or  individual,  for  the  purpose  of  attach- 
ing, or  levying  upon,  such  property,  such  officer  or  in- 
dividual, shall  furnish  him  with  a  certificate  under  his 
hand,  designating  the  number  of  rights  or  shares  of 
the  defendant  in  the  stock  of  such  association  or  cor- 
poration, with  any  dividend,  or  any  incumbrance  there- 
on, or  the  amount  and  description  of  the  property,  held 
by  such  association,  corporation,  or  individual,  for  the 
benefit  of  the  defendant.    If  such  officer  or  individual 
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refuse  to  do  so,  he  may  be  required  by  a  judge  of  the 
court,  to  attend  before  him,  and  be  examined  on  oath, 
concerning  the  same,  and  obedience  to  such  orders 
may  be  enforced  by  attachment. 

§  74.  In  case  judgment  be  entered  for  the  plaintiff, 
in  such  action,  the  sheriflf  shall  satisfy  the  same  out  of 
the  property  attached  by  him,  if  it  shall  be  sufficient  for 
that  purpose ; 

1.  By  paying  over  to  such  plaintiff  the  proceeds  of 
all  sales  of  perishable  property,  and  of  any  vessel,  or 
share  or  interest  in  any  vessel  sold  by  him,  or  so  much 
as  shall  be  necessary  to  satisfy  such  judgment ; 

2.  If  any  balance  remain  due,  and  an  execution 
shall  have  been  issued  on  such  judgment,  he  shall  pro- 
ceed to  sell  under  such  execution  so  much  of  the  at- 
tached property,  real  or  personal,  as  may  be  necessary 
to  satisfy  the  balance,  if  enough  for  that  purpose  shall 
remain  in  his  hands;  and  in  case  of  the  sale  of  any 
rights  or  shares  in  the  stock  of  a  corporation  or  associa- 
tion, the  sheriff  shall  execute  to  the  purchaser  a  certifi- 
cate of  sale  thereof,  and  the  purchaser  shall  thereupon 
have  all  the  rights  and  privileges  in  respept  thereto 
which  were  had  by  such  defendant. 

3.  If  any  of  the  attached  property  belonging  to  the 
defendant,  shall  have  passed  out  of  the  hands  of  the 
sheriff  without  having  been  sold  or  converted  into 
money,  such  sheriff  shall  re-possess  himself  of  the  same, 
and  for  that  purpose  shall  have  all  the  authority  which 
he  had  to  seize  the  same  imder  the  attachment,  and 
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any  person  who  shall  wilfully  conceal  or  withhold 
such  property  from  the  sheriff,  shall  be  liable  to  double 
damages  at  the  suit  of  the  party  injured. 

4.  Until  the  judgment  against  the  defendant  shall 
be  paid,  the  sheriff  shall  proceed  to  collect  the  notes, 
and  other  evidences  of  debt  that  may  have  been  seized 
under  the  attachment,  and  to  prosecute  any  bond  he 
may  have  taken  in  the  course  of  such  proceedings,  and 
apply  the  proceeds  thereof  to  the  payment  of  the  judg- 
ment. 

When  the  judgment  and  all  costs  of  the  proceedings 
shall  have  been  paid,  the  sheriff  upon  reasonable  de- 
mand, shall  deliver  over  to  the  defendant  the  residue 
of  the  attached  property  or  the  proceeds  thereof. 

§  75.  The  actions  herein  authorized  to  be  brought  by 
the  sheriff,  may  be  prosecuted  by  the  plaintiff,  or  under 
his  direction,  and  at  his  expense,  upon  the  delivery  by 
him  to  the  sheriff  of  an  undertaking  executed  by  two 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will 
indemnify  the  sheriff  from  all  damages  and  expenses 
of  the  action,  not  exceeding  five  hundred  dollars.  Such 
sureties  shall  in  all  cases,  when  required  by  the  sheriff 
justify,  by  making  an  affidavit  that  each  is  a  house- 
holder, and  worth  double  the  amount  of  the  penalty 
of  the  bond,  over  and  above  all  demands  and  liabilities. 

§  76.  If  the  foreign  corporation  or  absent  or  abscond- 
ing defendant  recover  judgment  against  the  plaintiff, 
in  such  action,  any  bond  taken  by  the  sheriff,  all  the 
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proceeds  of  sales  by  him,  and  all  the  property  attached 
remaining  in  his  hands,  shall  be  delivered  by  him  to 
the  defendant  or  his  agent,  in  the  same  manner  and 
upon  the  same  terms,  as  are  prescribed  in  the  case  of 
the  discharge  of  an  attachment  against  an  absent 
debtor. 

§  77.  Whenever  the  defendant  shall  have  appeared 
in  such  action,  he  may  apply  to  the  officer  who  issued 
the  attachment,  or  to  the  court,  for  an  order  to  dis- 
charge the  same. 

§  78.  Upon  such  application,  the  defendant  shall  de- 
liver to  the  court  or  officer  an  undertaking  executed  by 
at  least  two  sureties,  resident  and  free-holders  in  this 
State,  approved  by  such  court  or  officer,  to  the  effect 
that  the  sureties  will  on  demand  pay  to  the  plaintiff, 
the  amount  of  the  judgment  that  may  be  recovered 
against  the  defendant  in  the  action,  not  exceeding  the 
sum  specified  in  the  undertaking,  which  shall  be  at 
least  double  the  amount  claimed  by  the  plaintiff  in  his 
complaint. 

TITLE  X. 

Of  the  costs  in  civil  actions. 

§  79.  When  costs  are  adjudged  against  an  infant 
plaintiff,  the  guardian,  by  whom  he  appeared  in  the 
action,  shall  be  responsible  therefor,  and  payment  there- 
of may  be  enforced  by  attachment. 

§  80.  In  an  action  prosecuted  or  defended  by  an  exe- 
cutor,  administrator,  trustee  of  an  express  trust,  or  a 


46 

person  expressly  authorized  by  statute,  costs  shall  be 
recovered,  as  in  an  action  by  and  against  a  person  pro- 
secuting or  defending  in  his  oW  right,  but  such  costs 
shall  be  chargeable  upon  the  estate,  fund,  or  party  re* 
presented,  unless  the  court  shall  direct  the  same  to  be 
paid  by  the  plaintiff  personally,  for  mismanagement  or 
bad  faith  in  such  action  or  defence.  But  this  section 
shall  not  be  construed  to  allow  costs  against  executors 
or  administrators,  where  they  are  now  exempted  there- 
from by  section  41  of  title  3,  chapter  6,  of  the  second 
part  of  the  revised  statutes. 

§  81.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  shall  be  brought  before 
the  supreme  court  for  review,  such  proceeding  shall,  for 
all  purposes  of  costs,  be  deemed  an  action,  at  issue,  on 
a  question  of  law,  from  the  time  the  same  shall  be 
brought  into  the  supreme  courts  and  costs  thereon  shall 
be  awarded  and  collected  in  such  manner  as  the  court 
shall  direct,  according  to  the  nature  of  the  case. 

§  82.  In  all  civil  actions,  prosecuted  in  the  name  of 
the  people  of  this  state,  by  an  officer  duly  authorized 
for  that  purpose,  the  people  shall  be  liable  for  costs  in 
the  same  cases,  and  to  the  same  extent,  as  private  par- 
ties. If  a  private  person  be  joined  with  the  people  as 
plaintiff,  he  shall  be  liable  in  the  first  instance  for  the 
defendant's  costs;  which  shall  not  be  recovered  of  the 
people,  till  after  execution  issued  therefor  against  such 
private  party  and  returned  unsatisfied. 
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§  83.  In  an  action  prosecuted  in  the  name  of  the  peo- 
ple of  this  state  for  the  recovery  of  money  or  property, 
or  to  establish  a  right  or  claim,  for  the  benefit  of  any 
county,  city,  town,  village,  corporation,  or  person,  costs 
awarded  against  the  plaint ift^,  shall  be  a  charge  against 
the  party  for  whose  benefit  the  action  was  prosecuted, 
and  not  against  the  people. 

§  84  In  actions,  in  which  the  cause  of  action  shall, 
by  assignment  after  the  commencement  of  the  action, 
or  in  any  other  manner,  become  the  property  of  a  per- 
son not  a  party  to  the  action,  such  person  shall  be  liable 
for  the  costs,  in  the  same  manner  as  if  he  were  a  party, 
and  payment  thereof  may  be  enforced  by  attachment. 

§  85.  Upon  the  settlement,  before  judgment,  of  any 
action  mentioned  in  section  269  of  the  code  of  proce- 
dure, no  greater  sum  shall  be  demanded  from  the  de- 
fendant as  costs,  than  at  the  rates  prescribed  by  that 
code. 

§  86.  In  an  action  for  the  recovery  of  real  or  personal 
property,  if  the  plaintiff  recover  less  than  he  claims  in 
his  complaint,  the  costs  shall  be  in  the  discretion  of  the 
court. 
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TITLE  XII. 

Of  the  miscellaneous  proceedings  in  civil  actions. 

§  87.  The  right  to  examine  a  party  as  a  witness, 
given  by  sections  3 14  and  345  of  the  code  of  procedure, 
is  extended  so  as  to  authorize  the  examination  of  a 
party  on  behalf  of  his  co-plaintiff  or  a  co-defendant; 
but  the  examination  thus  taken  shall  not  be  used  on 
behalf  of  the  party  examined,  except  as  against  the  ex- 
amining party.  And  whenever,  in  the  cases  mention- 
ed in  those  sections  of  the  code,  one  of  several  plain- 
tiffs or  defendants,  who  are  joint  contractors,  or  are 
united  in  interest,  is  examined  by  the  adver.-e  party, 
the  other  of  such  plaintiffs  or  defendants  may  offer 
themselves  as  witnesses  to  the  same  cause  of  action  or 
defence,  and  shall  be  so  received. 

§  88.  If  an  original  pleading  or  paper  be  lost  or  with- 
held by  any  person,  the  court  may  authorize  a  copy 
thereof  to  be  filed  and  used  instead  of  the  original. 

§  89.  The  various  undertakings,  required  to  be  given 
by  the  code  of  procedure,  must  be  filed  with  the  clerk 
of  the  court,  unless  a  different  disposition  thereof  is  ex- 
pressly made  by  the  code,  except  that  the  undertakings 
provided  for  by  the  chapter  on  the  claim  and  delivery 
of  personal  property,  shall,  after  the  justification  of  the 
sureties,  be  delivered  by  the  sheriff  to  the  parties  re- 
spectively, for  whose  benefit  they  are  taken. 
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§  90.  Upon  any  bond  and  warrant  of  attorney  execu- 
ted and  delivered,  before  the  first  day  of  July,  1848, 
judgment  may  be  entered  in  the  manner  provided  by 
sections  335,  336,  and  337  of  the  code,  upon  the  plain- 
tiff's filing  such  bond  and  warrant  of  attorney,  and  a 
statement  signed  and  verified  by  himself,  in  the  form 
prescribed  by  section  336. 

§  91.  The  publication  of  legal  notices,  required  by 
law,  or  by  an  order  of  a  judge  or  court,  to  be  published 
in  a  newspaper  once  in  each  week,  for  a  specified 
number  of  weeks,  shall  be  made  on  the  first  day  of 
each  week,  in  which  such  newspaper  is  published;  and 
if  required  to  be  published  oftener  than  once  in  each 
week,  the  second  publication  shall  be  made  on  Thurs- 
day of  each  week,  or  if  the  paper  be  not  issued  and 
published  on  Thursday,  then  on  any  other  day  in  the 
week  on  which  such  paper  shall  be  issued. 

§  92.  The  time  for  publication  of  legal  notices  shall 
be  computed  so  as  to  exclude  the  first  day  of  publica- 
tion, and  include  the  day,  on  which  the  act  or  event, 
of  which  notice  is  given,  is  to  happen,  or  which  com- 
pletes the  full  period  required  for  publication. 

§  93.  The  judges  of  the  supreme  court  shall  meet  in 
general  session  at  the  capitol,  in  the  city  of  Albany, 
on  the  first  Wednesday  of  August,  1849,  for  the  pur- 
pose of  appointing  the  times  and  places  of  holding 
general  and  special  terms,  circuit  courts,  and  courts  of 
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oyer  and  terminer,  pursuant  to  section  23  of  the  code  of 
procedure,  and  at  such  session  shall  make  general  rules 
to  carry  into  efifect  the  provisions  of  the  code  of  proce- 
dure, according  to  its  spirit,  as  declared  by  section  46 
of  this  act.  The  rules  so  made  shall  gorem  the  supe- 
rior court  of  the  city  of  New- York,  the  court  of  com- 
mon pleas  of  the  city  and  county  of  New- York,  and 
the  county  courts,  so  far  as  the  same  may  be  applica- 
ble. Until  such  general  session  of  the  supreme  court, 
the  general  terms  respectively  of  that  court,  and  of  the 
other  courts  mentioned  in  this  section,  may  make  tem- 
porary rules,  in  like  cases,  to  continue  in  force  until  the 
iSrst  day  of  September  next,  and  no  longer.  And  from 
and  after  the  first  day  of  September  next,  the  existing 
general  rules  of  the  supreme  court,  adopted  in  July, 
1847,  so  far  as  the  same  remain  now  in  force,  shall  be 
abrogated. 

TITLE  Xin. 

Actions  is  particular  cases. 

Chapter  L 

Attiosf  «ffeiMt  foMlgn  eorporations. 

§  94.  An  action  against  a  corporation,  created  by,  or 
under  the  laws  of,  any  other  state,  government,  or 
country,  may  be  brought  in  the  supreme  court,  the  su- 
perior court  of  the  city  of  New-York,  or  the  court  of 
common  pleas  for  the  city  and  county  of  New- York,  in 
the  foUowing  cases : 

[Third  Rep.]  4 
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1.  By  a  resident  of  this  state,  for  any  cause  of  ac* 
tion. 

2.  By  a  plaintiff  not  a  resident  of  this  state,  when 
the  cause  of  action  shall  have  arisen,  or  the  subject  of 
the  action  shall  be  situated,  within  this  state. 

Chapter  II. 

Actions  in  place  of  scire     cias,  quo  warranto,  and  of  informations  in  the  nature  of 

qno  warranto* 

§  95.  The  writ  of  scire  facias,  the  writ  of  quo  war- 
ranto, and  proceedings  by  information  in  the  nature  of 
quo  warranto,  are  abolished,  and  the  remedies,  hereto- 
fore obtainable  in  those  forms,  may  be  obtained  by  civil 
actions,  under  the  provisions  of  this  chapter. 

§  96.  An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  state,  whenever 
the  legislature  shall  so  direct,  against  a  corporation,  for 
the  purpose  of  vacating  or  annulling  the  act  of  incor- 
poration, or  an  act  renewing  its  corporate  existence,  on 
the  ground,  that  such  act  or  renewal  was  procured, 
upon  some  fraudulent  suggestion  or  concealment  of  a 
material  fact,  by  the  persons  incorporated,  or  by  some 
of  them,  or  with  their  knowledge  and  consent. 

§  97.  An  action  may  be  brought  by  the  attorney-gen- 
eral, in  the  name  of  the  people  of  this  srtate  on  leave 
granted  by  the  supreme  court,  or  a  judge  thereof,  for 
the  purpose  of  vacating  the  charter  or  annulling  the 
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cacktence,  of  a  corporation,  ether  than  municipal,  when- 
ever such  corporation  shall, 

1.  Ofiend  against  any  of  the  provisions  of  the  act  or 
acts  creating,  altering,  or  re  newing,  such  *corporati<Hi, 

or, 

2.  Violate  the  provisions  of  any  law,  hy  which  such 

corporation  shall   have  forfeited  its  charts,  by  abuse  of 
its  power ;  or 

^.  Whenever  it  shall  have  forfeited  its  privileges  or 
franchises,  by  failure  to  exercise  its  powers ;  or 

4.  Whenever  it  shall  have  done  or  omitted  any  act, 
<which  amounts  to  a  surrender  of  its  corporate  rights, 
privileges,  and  franchises ;  or 

5.  Whenever  it  shall  exercise  a  franchise  or  privilege, 
not  conferred  upon  it  by  law. 

And  it  shall  be  t  e  duty  of  the  attorney-general, 
whenever  he  shall  have  reason  to  believe,  that  any  of 
these  -ads  or  0(i:issions  can  he  established  by  proof)  to 
apply  for  leave,  and  upon  leave  grant  d,  to  bring  the 
action  in  every, case  of  public  interest,  and  also  in  every 
other  case,  in  which  satisfactory  security  shaU  be  given, 
to  indemnify  the  people  jof  this  state,  against  the  costs 
and  expenses  to  be  incurred  thereby- 

4  96.  Leave  to  bring  the  action  raay .  be  granted^ 
upon  the  application  of  the  attorney-general  j  aud  the 
court  or  judge  may^  at  discretion,  direct  notice  of  such 
application  to  be  given  to  the  corporation  or  its  officers, 
previous  to  granting  such  leave,  and  may  hear  the  cor- 
poration in  opposition  thereto. 
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§  90.  An  action  may  be  brought  by  tbe  attorney-gea-- 
eral,  in  the  name  of  the  people  of  this  state,  upon  his 
own  information,  or  upon  the  complaint  of  any  private 
party,  against  the  parties  offending  in  the  fi>llowing 
cases : 

1*  When  any  person  shall  nsarp,  intrude  into^  or  uo- 
lawful'y  hold  or  exerc'se,  any  public  office,  civil  or  mifi- 
tary,  or  any  franchise  within  this  state,  or  any  office 
in  a  corporation  erehted  by  the  authority  of  this  state ;. 
or, 

2.  When  any  public  officer,  ciril  or  military,  shall 
have  done  or  sufiered  a  i  act  which,  by  the  proTisions  of 
law,  shall  make  a  forfeiture  of  his  office ;  or, 

3.  When  any  association,  or  number  of  persons,  shall 
act  within  this  state  as  a  corporation,  without  be- 
ing duly  ineorporated. 

§  100.  An  action  may  be  brought,  by  the  attorney-^ 
general,  in  the  name  of  the  people  of  this  state,  for  the 
purpose  of  vacating  or  annulling  letters  patent,  granted 
by  the  people  of  this  stair,  in  the  following  cases : 

1.  When  he  shall  have  reason  to  believe,  that  such 
letters  patent  were  obtained  by  means  of  some  fraudu- 
lent suggestion  or  concealment  of  a  material  fact,  made 
by  a  person,«to  whom  the  same  were  issued  or  made^ 
or  with  his  consent  or  knowlrdge  j  or,. 

2.  When  he  shall  have  reason  to  believe,  »hat  such 
letters  patent  were  issued  through  mistake,  or  in  ignor- 
ranee  of  a  material  fact ;  or 
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3.  When  he  shall  hare  reason  to  believe,  that  the 
patentee,  ^t  those  claiming  under  hmi,  have  done  or 
omitted  an  act,  in  violation  of  the  terms  and  conditions 
on  which  the  letters  patent  were  granted,  or  have,  by 
any  other  means,  forfeited  the  interest  acquired  under 
the  same. 

§  101.  When  an  action  shall  be  brought  by  the  at- 
torney-general, by  virtue  of  this  chapter,  on  the  relation 
or  information  of  a  person,  having  an  interest  in  the 
question,  the  name  of  such  person  shall  be  joined  with 
the  people,  as  plaintiif. 

§  102.  Whenever  such  action  shall  be  brought  against 
a  person  for  usurping  an  office,  the  attorney-general,  in 
addition  to  the  statement  of  the  cause  of  action,  may 
also  set  forth  in  the  complaint,  the  name  of  the  person 
rightfully  entitled  to  the  office,  with  a  statement  of  his 
right  thereto,  and  in  such  case,  upon  proof  by  aflSdavit, 
that  the  defendant  has  received  fees  or  emoluments 
belonging  to  the  office,  and  by  means  of  his  usurpation 
thereof,  an  order  may  be  granted  by  a  judge  of  the  su- 
preme court,  for  the  arrest  of  such  defendant,  and  hold- 
ing him  to  bail,  and  thereupon  he  shall  be  arrested 
and  held  to  bail  in  the  manner,  and  with  the  same 
eflfect,  and  subject  to  the  same  rights  and  li  ibilities,  as 
in  other  civiJ  actions,  where  the  defendant  is  subject  to 
arrest. 

§  103.  In  every, such  case,  judgment  shall  be  ren- 
dered upon  the  right  of  the  defendant,  and  also  upon 
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the  right  of  the  party,  so  alleged  to  be  entitled,  or  only 
upon  the  right  of  the  defendant  as  justice  shall  re^ 
quire. 

§  104.  If  judgment  be  rendered  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  and  the  same  be  in  fa- 
vorof  such  person,  he  shall  be  entitled,  after  taking  the 
oath  of  office,  and  executing  such  official  bond,  as  may 
be  required  by  law,  tatake  upon  himself  the  execution 
of  the  office,  and  it  shall  be  his  duty,  immediately  there- 
after, to  demand  of  the  defendant  in  the  action,  all  the 
books  and  papers,  in  his  custody  or  within  his  power, 
belonging  to  the  oTce,  from  which  he  shall  have  been 
excluded. 

§  105.  If  the  defendant  shall  refuse  or  neglect  to  de- 
liver over  such  books  or  papers,  pursuant  to  the  demand, 
he  shall  be  deemed  guilty  of  a  misdemeanor,  and  the 
same  proceedings  shall  be  had,  and  with  the  same 
effect,  to  compel  delivery  of  such  books  and  papers,  as 
are  prescribed  in  article  five,  title  six,  chapter  six  of 
the  first  part  of  the  revised  statutes. 

§  106.  If  judgment  be  rendered,  upon  the  right  of  the 
person  so  alleged  to  be  entitled,  in  favor  of  such  person, 
he  may  recover,  by  action,  the  damages  which  he  shall 
have  sustained,  by  reason  of  the  usuipation  by  the  de- 
fendant of  the  office,  from  which  such  defendant  ha;s 
been  excluded. 
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§  107.  Where  several  persons  claim  to  be  entitled  to 
the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise. 

§  108.  When  a  defendant,  whether  a  natural  person 
or  a  corporation,  against  whom  such  action  shall  have 
been  brought,  shall  be  adjudged  guilty  of  usurping  or 
intruding  into,  or  unlawfully  holding  or  exercising,  any 
office,  franchise  or  privilege,  judgment  shall  be  ren- 
dered, that  such  defendant  be  excluded  from  such  of- 
fice, franchise  or  privilege,  and  also  that  the  plaintiff 
recover  cost  against  such  defendant.  The  court  may 
also,  in  its  discretion,  fine  such  defendant  a  sum  not 
exceeding  two  thousand  dollars,  which  fine,  when  col- 
lected, shall  be  paid  into  the  treasury  of  the  state. 

§  LU9.  If  it  shall  be  adjudged,  that  a  corporation, 
against  which  an  action  shall  have  been  brought,  pur- 
suant to  this  chapter,  has  by  neglect,  abuse,  or  sur- 
render, forfeited  its  corporate  rights,  privileges  and 
franchises,  judgment  shall  be  rendered,  that  the  corpo- 
ration be  excluded  from  such  corporate  rights,  privi- 
leges and  franchises,  and  that  the  corporation  be  dis- 
solved. ^ 

§  110.  If  judgment  be  rendered  in  such  action, 
against  a  corporation,  or  against  persons  claiming  to  be 
a  corporation,  the  court  may  cause  the  costs  therein  to 
be  collected,  by  execution  against  the  persons  claiming 
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to  be  a  corporation,  or  by  attachment  or  process  against 
the  directors  or  other  officers  of  such  corporation. 

§  111.  When  such  judgment  shall  be  rendered  against 
a  corporation,  the  court  shall  have  the  same  power,  to 
restrain  the  corporation,  to  appoint  a  receiver  of  its  pro- 
perty, and  to  take  an  account,  and  make  distribution 
thereof,  among  its  creditors,  as  are  given  in  the  article 
3,  title  4,  chapter  8,  of  the  third  part  of  the  revised 
statutes,  and  it  shall  be  the  duty  of  the  attorney-gen* 
eral,  immediately  after  the  rendition  of  such  judgment, 
to  institute  proceedings  for  that  purpose. 

§  112.  Upon  the  rendition  of  such  judgment  against 
a  corporation,  it  shall  be  the  duty  of  the  attorney  gen- 
eral, to  cause  a  copy  of  the  judgment  roll  to  be  forth- 
with filed  in  the  office  of  the  secretary  of  state. 

§  113.  Whenever,  by  the  provisions  of  Jaw,  any  pro- 
perty, real  or  personal,  shall  be  forfeited  to  the  people 
of  this  State,  or  to  any  officer  for  their  use,  an  action 
for  the  recovery  of  such  property,  alleging  the  grounds 
of  the  forfeiture,  may  be  brought  by  the  proper  officer, 
ii\  the  supreme  court. 
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Chapter  III. 

Action  for  the  partition  of  real  property. 

§  114.  When  several  persons  hold,  and  are  in  posses- 
sion f  real  property,  as  joint  tenants,  oi  as  tenants  in 
common,  in  which  one  or  more  of  them  have  an  estate 
of  inheritance,  or  for  life  or  lives,  or  for  years,  an  action 
may  be  brought,  by  one  or  more  of  such  persons,  for  a 
partition  thereof,  according  to  the  respective  rights  of 
the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  of  part  of  it,  if  it  shall  appear  that  a  parti- 
tion thereof  cannot  be  made,  without  great  prejudice  to 
the  owners. 

§  115.  The  summons  shall  be  addressed  by  name  to 
all  joint  tenants,  and  tenants  in  common,  who  are 
known,  and  whose  interests  are  known,  or  uncertain, 
or  contingent,  or  unknown,  and  generally  to  all  per- 
sons unknown,  having  or  claiming  an  interest  in  such 
premises. 

§  116.  The  interests,  of  all  persons  in  the  premises, 
whether  known  or  unknown,  shall  be  set  forth  in  th« 
complaint  specifically  and  particularly,  as  far  as  known 
to  the  plaintiff,  and  if  any  such  interest  be  unknown, 
that  fact  shall  be  also  stated. 

§  117.  If  any  one  or  more  of  such  parties,  or  the 
share  or  quantity  of  interest  of  any  of  the  parties,  be 
unknown  to  the  plaintiff,  or  be  uncertain  or  contingent. 
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or  the  ownership  of  the  inheritance  depend  upon  exe- 
cutory devise,  or  the  remainder  be  a  contingent  remain- 
der, so  that  such  parties  can  not  be  named,  that  fact 
shall  be  set  forth  in  the  complaint. 

§  118.  The  plaintiff  may  at  his  election,  make  credit- 
ors, having  a  specific  or  general  lien  upon  the  premises, 
or  upon  any  particular  lot  or  parcel  thereof,  parties  to 
action. 

§  119.  When  the  lien  is  on  an  undivided  interest  or 
estate  of  any  of  the  parties,  such  lien,  if  a  partition  be 
made,  shall  thenceforth  be  a  charge  only  on  the  share 
assigned  to  such  party ;  but  such  share  shall  be  first 
charged  with  its  just  proportion  of  the  costs  of  the  par- 
tition, in  preference  to  any  such  lien. . 

§  120.  A  sale  of  the  premises  charged  with  any  such 
lien,  shall  not  be  ordered  until  the  person  having  the 
lien  shall  be  made  a  party,  and  have  an  opportunity  to 
oppose  the  application  for  a  sale.  And  in  case  of  a  sale, 
the  share  of  the  proceeds,  to  which  each  party  interest- 
ed is  entitled,  shall,  after  contributing  its  proportion  to- 
wards the  cost,  be  first  applied  to  pay  outstanding  liens 
against  the  share  of  such  party,  in  the  order  of  their 
priority. 

§  121.  If  a  party  having  a  share  or  interest  be  un- 
known, or  either  of  the  known  parties  reside  out  of  the 
state,  or  cannot  be  found  therein,  and  such  fact  be  made 
to  appear  by  affidavit,  the  sununons  may  b^  served  on 
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such  absent  or  unknown  party^by  publieation,  directed 
by  the  court  or  judge,  in  the  manner  prescribed  by  see- 
lion  114,  of  the  code  of  procedure.  When  publication 
is  made,  the  summons,  as  published,  shall  be  accom- 
panied by  a  brief  description  of  the  premises,  which 
are  the  subject  of  the  action. 

§  122.  The  rights  of  the  several  parties,  plaintiffs  as 
well  as  defendants,  may  be  put  in  issue,  tried,  and  de- 
termined by  such  action,  and  where  any  defendant 
shall  fail  to  answer,  or  where  a  sale  of  the  premises 
shall  be  necessary,  the  title  shall  be  ascertained  by  proof 
to  the  satisfaction  of  the  court,  before  judgment  for 
partition  or  sale  shall  be  given, 

§  123.  When  an  order  for  partition  is  made,  the  eourt 
shall  appoint  three  commissioners,  to  make  the  partition 
according  to  the  respective  rights  and  interests  of  the 
parties,  as  the  same  were  ascertained  and  determined 
by  the  court;  and  shall  designate  the  proportion  or  shares 
which  shall  remain  undivided,  for  the  owners,  whose 
interests  shall  remain  unknown  and  not  ascertained. 

§  124.  If  the  conomissioners,  or  any  of  tfaem,  shall  die, 
resign,  or  neglect  to  serve,  the  court  may  from  time  to 
time,  appoint  others  in  their  places. 

§  125.  The  commissioners,  before  proceeding  to  the 
execution  of  their  duty,  shall  severally  be  sworn  honest- 
ly and  impartially  to  execute  the  trust  reposed  in  them, 
and  to  make  partition  as  directed  by  the  court ;  which 
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oath  shall  he  filed  with  the  elerk  of  the  court,  at,  or 
before  the  report  of  the  commissioners. 

§  126.  The  commissioners  shall  forthwith  proceed  to 
make  partition,  according  to  the  judgment  of  the  court, 
unless  it  appear  to  them,  that  partition  canaot  he  made, 
without  great  prejudice  to  the  owners,  in  which  case, 
they  shall  return  that  fact  to  the  court  in  writing  under 
their  hands. 

§  127.  In  making  partition,  the  commissioners  shall 
divide  such  real  property,  and  allot  the  several  portions 
and  shares  thereof  to  the  respective  parties,  quality  and 
quantity  relatively  considered  according  to  the  respec- 
tive rights  and  interests  of  the  parties,  as  determined 
by  the  court,  designating  the  several  shares  and  por- 
tions by  proper  landmarks,  and  may  employ  a  surveyor 
with  the  necessary  assistants  to  aid  him  therein. 

§  128.  The  conmiissioners  shall  make  report  of  their 
proceedings,  specifying  therein  the  manner  of  execut- 
ing their  trast,  and  describing  the  property  divided,  and 
the  shares  allotted  to  each  party,  with  a  particular  de- 
seription  of  each  share,  and  the  iteme  of  the  charges 
and  feea 

§  129.  All  the  commissioners  must  meet  together  in 
the  performance  of  their  duties;  but  the  acts  of  a  ma- 
jority 80  met  shall  be  valid. 
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§  l^iO.  The  expenses  of  the  commLssioners,  ixkCludiBg 
those  of  a  surveyor  and  his  assistants,  when  employed, 
shall  be  ascertained  and  allowed  by  the  court;  and  the 
amount  thereof,  together  with  the  fees  allowed  by  law 
to  the  commissioners,  shaU  be  paid  by  the  plaintiff,  and 
shall  be  allowed  as  part  of  the  costs. 

§  131.  The  report  shall  be  proved  or  acknowledged^ 
before  an  officer  authorised  to  take  the  proof  of  deeds  in 
the  same  manner  in  which  deeds  are  required  to  be 
proved  or  acknowledged  to  entitle  them  to  be  recorded, 
and  shall  be  filed  in  the  office  of  the  clerk  of  the  court. 

§  132.  On  good  cause  shown,  the  court  may  set  aside 
the  report,  and  as  often  as  may  be  necessary,  appoint 
new  commissioners,  who  shall  proceed  in  like  manner 
as  above  directed. 

^  133.  Upon  the  report  of  the  commissioners  being 
confirmed  by  the  court,  judgment  shall  be  rendered, 
that  such  partition  be  effectual  forever,  which  judgment 
shall  be  binding  and  conclusive. 

1.  On  all  parties  named  therein,  and  their  legal  re- 
presentatives, who  shall  at  the  time  have  any  interest 
in  the  premises  divided,  as  owners  in  fee,  or  as  tenants 
for  years,  or  as  entitled  to  the  reversion,  remainder  or 
inheritance  of  such  premises,  after  the  termination  of 
any  particular  estate  therein ;  or  who,  by  any  contin- 
gency may  be,  or  may  become,  entitled  to  a  beneficial 
interest  in  the  premises;  or  who  shall  have  an  interest 
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in  an  individual  share  of  the  premises,  as  tenants  for 
years,  for  life,  by  the  curtesy,  or  in  dower; 

2.  On  all  persons  interested  in  the  premises,  who  may 
be  unknown,  to  whom  notice  shall  have  been  given  of 
the  application  for  partition,  by  the  publication  directed 
by  section  121:  and; 

3-  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

•  §  134.  But  such  judgment  and  partition  shall  not  af- 
fect any  tenants,  or  persons  having  claims  as  tenants,  in 
dower,  by  the  curtesy  or  for  life,  to  the  whole  of  the 
premises,  which  shall  be  the  subject  of  such  partition ; 
nor  shall  such  judgment  and  partition  preclude  any  per- 
son, except  such  as  are  specified  in  the  last  section,  from 
claiming  any  title  to  the  premises  in  question,  or  from 
controverting  the  title  or  interest  of  the  parties,  between 
whom  such  partition  shall  have  been  made. 

§  135.  If  the  commissioners  so  appointed,  shall  report 
to  the  court,  that  the  real  property,  of  which  partition 
shall  have  been  directed  as  aforesaid,  is  so  situated,  or 
that  any  distinct  portion  thereof  is  so  situated,  that  a 
partition  thereof  cannot  be  made,  without  great  preju- 
dice to  the  owners  of  the  same ;  and  the  court  is  satis- 
fied that  such  report  is  correct,  may  thereupon,  by  an 
order  to  be  entered  on  the  filing  of  the  report  direct  the 
commissioners  to  sell  the  premises  so  situated,  at  public 
aaictioQ,  to  the  highest  bidder.  But  when  an  estate,  as 
tenant  by  the  curtesy,  or  in  dower,  or   for  life,  or  for 
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years,  shall  exist  in  an  undivided  part  of  the  premises, 
the  whole  estate  of  such  tenant  may  be  se*  off,  out  of 
any  part  of  the  premises  not  so  ordered  to  be  sold. 

§  136.  The  court  shall  also  direct  the  terms  of  credit 
which  may  be  allowed,  for  the  purchase  money,  of  any 
portions  of  the  premises  of  which  it  shall  direct  a  sale 
on  credit,  and  for  those  portions  of  which  the  purchase 
money  is  required,  by  the  provisions  hereinafter  con- 
tained, to  be  invested  for  the  benefit  of  unknown  own- 
eis,  infants,  parties  out  of  the  state,  or  tenants  in  dower, 
or  by  the  curtesy  or  for  life  or  years,  when  the  estate  of 
such  tenants  are  ordered  to  be  sold. 

§  127.  The  portions  of  the  purchase  money,  for  which 
credit  shall  have  been  so  allowed,  shall  hesecured  at 
interest,  by  a  mortgage  of  the  premises  sold,  with  a 
bond  of  the  purchaser,  and  by  such  other  security  as 
the  court  shall  prescribe. 

§  138.  The  commissioners  may  take  separate  mort- 
gages and  other  securities,  for  the  whole  or  convenient 
shares  or  portions  of  the  purchase  money,  of  such  of 
the  premises  as  are  directed  by  the  court  to  be  sold  on 
credit,  in  the  name  of  the  clerk  of  the  court  and  his 
successors  in  office,  and  for  the  shares  of  any  known 
owner  of  full  age  sold  on  credit  in  the  name  of  such 
owner. 
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§  139.  Upon  such  sale  being  confirmed  as  herein- 
after mentioned,  the  commissioners  shall  deliver  such 
mortgages  or  other  securities,  to  the  clerk  of  the  court, 
or  to  the  known  owners,  in  whose  names  they  were 
taken. 

§  140.  Before  the  making  of  any  order  for  the  sale  of 
the  premises,  where  the  creditors  having  specific  liens 
have  not  been  made  parties,  the  court  on  the  motion 
of  either  party,  shaU  direct  the  plaintiff*  to  amend  his 
complaint,  by  making  every  person  having  a  specific 
lien  on  the  undivided  interest  or  estate  of  any  of  the 
parties,  by  mortgage,  devise,  or  otherwise,  a  party  to 
the  action ;  and  shall  direct  the  clerk  of  the  court,  or  a 
referee  appointed  by  the  court,  to  ascertain  and  report, 
whether  the  shares  or  interests  in  the  premises  of  the 
parties,  or  any  of  them,  are  subject  to  a  general  lien  or 
incumbrance  by  judgment  or  decree. 

§  141.  When  a  sale  is  ordered,  of  premises  subject  to 
an  outstanding  lien  or  incumbrance,  the  commissioners 
shall  pay  ofi*  and  discharge  such  liens,  to  the  extent  of 
the  funds  arising  from  the  premises  incumbered,  if  the 
persons  in  whose  favor  the  liens  exist,  and  the  owners 
of  the  incumbered  shares  or  parcels  consent  in  writing 
thereto,  the  amount  of  liens  chargeable  upon  each  par- 
cel to  be  computed  and  liquidated  by  the  commission- 
ers. In  all  other  cases,  whether  the  owners  are  known 
or  unknown,  the  proceeds  of  sales  of  the  shares  or  par- 
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eels  so  encumbered  shall  be  paid  into  court,  after  first 
deducting  and  paying  to  the  proper  party  the  costs,  and 
expenses  of  the  proceedings,  properly  chargeable  there- 
on. 

§  142.  When  the  proceeds  of  sales,  oi  any  shares  or 
parcels,  belonging  to  persons,  who  have  become  parties 
to  the  action,  and  who  are  known,  shall  be  paid  into 
court,  the  action  shall  be  continued  as  between  such 
parties,  for  the  determination  of  their  respective  claims 
thereto,  which  shall  be  ascertained  and  adjudged  by  the 
court.  Further  testimony  may  be  taken,  in  court,  or 
by  a  referee,  at  the  discretion  of  the  court,  and  the 
court  may,  if  necessary,  require  such  parties  to  present 
the  facts  or  law  in  controversy,  by  pleadings,  as  in  an 
orignal  action. 

^  143.  The  proceedings  to  ascertain  and  settle  the 
amount  of  incumbrances,  and  the  rights  of  the  respect- 
ive  parties,  to  any  funds  paid  into  court,  shall  not  af- 
fect any  other  party  in  such  action,  nor  delay  the  exe- 
cution of  the  judgment,  as  to  parties  whose  rights  are 
not  involved  in  such  proceedings. 

§  144.  When  the  estate  of  a  tenant  in  dower,  or  by 
the  curtesy,  or  for  life,  to  the  whole  or  any  part  of  the 
premises  in  question,  has  been  admitted  by  the  patties, 
or  ascertained  by  the  court,  to  be  existing  at  the  time 
of  the  order  for  sale,  and  the  person  entitled  to  such 
estate,  has  been  made  a  party  to  the  action,  the  court 

shall  first  consider  and  determine  under  all  the  circum- 
[Third  Rep.]  5 
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stances  of  the  case,  whether  such  estate  ought  to  be 
exempted  from  the  sale,  or  whether  it  should  be  sold ; 
and  in  making  such  determination,  shall  have  regard 
to  the  interests  of  all  the  parties. 

§  145.  If  a  sale  of  the  premises,  including  such  es- 
tate, shall  be  ordered,  the  estate  a^d  interest  of  every 
such  tenant  or  person  shall  pass  thereby ;  and  the  pur- 
chaser, his  heirs  and  assigns,  shall  hold  the  premises 
discharged  from  all  claims,  by  virtue  of  such  estate  or 
interest,  whether  the  same  be  to  an  individual  share  of 
a  joint  tenant,  or  tenant  in  common,  or  to  the  whole  ojr 
any  part  of  the  premises  sold. 

§  146.  The  persons  entitled  to  such  estate  in  dower, . 
tenancy  by  the  curtesy,  or  tenancy  for  life,  whose  es- 
tate shall  have  been  sold,  shall  be  entitled  to  receive 
such  sum  in  gross,  as  shall  be  deemed,  upon  principles 
of  law  applicable  to  annuities,  a  reasonable  satisfaction 
for  such  estate  or  interest,  and  which  the  person  so  en- 
titled shall  consent  to  accc  pt  instead  thereof,  by  an  in- 
strument under  seal,  duly  acknowledged  or  proved  in 
the  same  manner,  as  deeds,  to  authorise  them  to  be  re- 
corded 

§  147.  If  no  such  consent  be  given,  at  or  before  the 
coming  in  of  the  report  of  sale,  the  court  shall  ascertain 
and  determine  what  proportion  of  the  proceeds  of  the 
sale,  after  deducting  expenses,  will  be  a  just  and  rea- 
sonable sum  to  be  invested,  for  the  benefit  of  the  per- 
son entitled  to  such  estate  or  interest,  in  dower,  by  the 
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broaght  into  court  for  that  purpose. 

§  148.  The  proportion  of  the  proceeds  of  such  sale 
shall  be  ascertained  and  determined  in  the  several  cases 
as  follows : 

1.  If  an  estate  in  dower  be  included  in  the  order  of 
sale,  its  proportion  shall  be  ime-third  of  the  proceeds  of 
the  sale  of  the  premises,  or  of  the  sale  of  the  individual 
share  in  such  premises,  upon  which  the  claim  of  dower 
existed : 

2.  If  an  estate  by  the  curtesy,  or  other  estate  for  life, 
be  included  in  the  order  of  sale,  its  proportion  shall  be 
the  whole  proceeds  of  the  sale  of  the  premises,  or  of  the 
sale  of  the' undivided  share  thereof,  in  which  such  es- 
tate shall  be : 

And  in  all  cases,  the  proportion  of  the  expenses  of 
ths  proceedings  shall  be  deducted  from  the  proceeds  of 
the  sale. 

^  149.  If  the  persons  entitled  to  such  estate  in  dower, 
by  the  curtesy,  or  for  life,  be  unknown,  the  court  shall 
take  order  for  the  protection  of  their  rights  in  the  same 
manner,  as  far  as  may  be,  as  if  they  were  known  and 
had  appeared. 

§  150.  In  all  cases  of  sales  in  partition,  when  it  shall 
appear  that  a  married  woman  has  an  inchoate  right  of 
dower  in  any  of  the  lands  divided  or  sold,  or  that  any 
person  has  a  vested  or  contingent  future  right  or  estate 
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therein,  the  court  shall  ascertain  and  settle  the  propor- 
tional value  of  such  inchoate,  contingent,  or  vested 
right  or  estate,  according  to  the  principles  of  law  appli- 
cahlc  to  annuities  and  survivorships,  and  shall  direct 
sucli  proportion  of  the  proceeds  of  the  sale  to  he  invest- 
ed, secured,  or  paid  over,  in  such  manner  as  shall  pro- 
tect the  rights  and  interests  of  the  parties. 

§  151.  A  married  woman  may  release  such  right, 
interest  or  estate,  to  her  husband,  and  acknowledge  the 
same  in  the  manner  required  by  law,  in  respect  to  the 
acknowledgment  of  deeds  by  married  women,  before 
any  officer  authorized  to  take  acknowledgments  of 
deeds,  or  if  executed  out  of  this  state,  before  any  offi- 
cer residing  in  the  state,  district  or  county,  where  the 
acknowledgment  is  made,  who  is  authorized  to  take 
the  acknowledgment  of  deeds,  to  be  recorded  in  this 
state.  Upon  such  release,  the  share  of  the  proceeds  of 
the  sale,  arising  from  her  contingent  interest,  shall  be 
paid  to  her  husband. 

§  152.  The  release,  or  the  payment,  investment,  or 
otherwise  securing  of,  a  share  of  the  proceeds  of  a  sale, 
shall  be  a  bar  against  such  right,  estate,  or  claim. 

§  153.  The  commissioners  shall  give  notice  of  sale 
for  the  time  and  in  the  manner  required  by  law  on  sales 
of  real  estate  on  execution. 
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§  154.  The  terms  of  such  sale  shall  be  made  known 
at  the  time;  and  if  the  premises  consist  of  distinct 
farms,  or  lots,  they  shall  be  sold  separately. 

§  155.  Neither  of  the  commissioners,  nor  any  person 
for  the  benefit  of  either  of  them,  shall  be  interested  in 
the  purchase ;  nor  shall  a  guardian  of  an  infant  party 
be  interested  in  the  purchase  of  any  real  property,  be- 
ing the  subject  of  the  action,  except  for  the  benefit  of 
the  infant.  All  sales  contrary  to  the  provisions  of  this 
section  shall  be  void. 

§  156.  After  completing  the  sale,  the  commissioners 
shall  report  the  same  to  the  court,  on  oath,  with  a  de- 
scription of  the  different  parcels  of  land  sold  to  each 
purchaser,  the  name  of  the  purchaser,  and  the  price  paid 
by  him.  The  report  shall  be  filed  in  the  office  of  the 
clerk  of  the  county,  where  the  lands  are  situated. 

§  157.  If  the  sale  be  confirmed  by  the  court,  an  order 
shall  be  entered,  directing  the  commissioners  to  execute 
conveyances  pursuant  to  such  sale;  which  tht^y  are 
hereby  authorized  to  do. 

§  158.  The  conveyances  shall  be  recorded  in  the 
county,  where  the  premises  are  situated,  and  shall  be  a 
bar  against  all  persons  interested  in  the  premises  in  any 
way,  who  shall  have  been  named  as  parties  in  the 
action,  and  against  all  such  parties  and  persons  as  were 
unknown,  if  notice  shall  have  been  given  of  the  appli- 
cation for  partition,  by  such  publication  as  is  directed 
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by  section  121;  and  against  all  persons  claiming  from 
tbem  or  either  of  them. 

§  169.  The  conveyances  shall  also  be  a  bar  against 
all  persons  having  specific  or  general  liens  or  incum-/  ^ 
brances  by  judgment  or  decree,  on  any  undivided  share 
or  interest  in  the.  premises  sold,  who  shall  have  baea 
made  parties  to  the  action  ;  and  also  against  all  persons 
having  specific  liens  on  any  undivided  share  or  interest 
therein,  who  shall  have  been  made  parties  to  the  ac- 
tion. But  no  creditor  having  any  such  specific  liens 
shall  be  affected  by  such  sale  or  conveyance  unless  he 
shall  have  been  made  party. 

§  160.  The  cost  and  expenses  of  the  proceedings  shall 
be  deducted  from  the  proceeds  of  the  sale,  and  shall  be 
by  them  paid  to  the  plaintiff*  or  his  attorney. 

§  161.  The  proceeds  of  every  such  sale,  after  deduct- 
ing the  costs,  shall  be  divided  among  the  parties  whose 
rights  and  interests  shall  have  been  sold,  in  proportioa 
to  their  respective  rights  in  the  premises ;  and  the  sharea 
of  such  of  the  parties  as  are  of  full  age  shall  be  paid  to 
them,  or  their  legal  represcHtatives,  by  the  commission- 
ers, «  shall  be  brought  into  court  for  their  use. 

§  162.  When  any  of  the  known  parties  are  infkutfi^ 
the  court  may,  in  its  discretion,  direct  the  share  of  such 
infant  to  be  paid  over  to  the  general  guardian,  or  to  b.e 
invested  in  permanent  securities,  at  interest,  in  the  name 
and  for  the  b^iefit  of  such  infant. 
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§  163,  When  a  security  is  by  this  act  directed  to  be 
taken  by  the  court,  or  an  investment  to  be  made,  other 
than  as  prescribed  in  the  last  section,  it  shall  be  taken, 
or  made,  in  the  name  of  the  clerk  of  the  county,  where 
the  papers  are  filed,  and  his  successors  in  oflSce,  who 
shall  hold  the  same  for  the  use  and  benefit  of  the  par- 
ties interested,  subject  to  the  order  of  the  pourt. 

§  164.  When  a  security  shall  be  taken  by  the  com- 
missioners, on  a  sale,  and  the  parties  interested  in  such 
security  shall,  by  an  instrument  in  writing  under  their 
hands,  delivered  to  the  commissioners,  agree  upon  the 
shares  and  proportions  to  which  they  are  respectively 
entitled,  or  when  such  shares  and  proportions  shall 
have  been  previously  adjudged  by  the  court,  such  secu- 
rities shall  be  taken  in  the  names  of,  and  payable  to 
the  parties  respectively  entitled  thereto,  and  shall  be 
delivered  to  such  parties  respectively,  upon  their  receipt 
therefor.  Such  agreements  and  receipts  shall  be  re- 
turned and  filed  with  the  clerk. 

§  165.  The  clerk,  in  whose  name  a  security  it  taken, 
or  by  whom  an  investment  is  made,  and  his  successors 
in  office,  shall  receive  the  interest  and  principal,  as  it 
becomes  due,  and  shall  apply  and  invest  the  same,  as 
the  court  shall  direct,  and  shall  file  all  securities  by 
kim  taken  in  his  office,  and  shall  keep  an  account,  in 
a  book  to  be  provided  and  kept  for  that  purpose  in  the 
clerk's  office,  free  for  inspection  by  all  persons,  of  in- 
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vestments,  and  moneys  received  by  him  thereon,  and 
the  disposition  thereof. 

§  166.  When  it  shall  appear  that  partition  cannot  be 
made  equal  between  the  parties,  according  to  their  re- 
spective rights,  without  prejudice  to  the  rights  and  in- 
terests of  sdtne  of  them,  the  court  may  adjudge  com- 
pensation to  be  made,  by  one  party  to  another  for  equal- 
ity of  partition.  But  such  compensation  shall  not  be 
required  to  be  made  to  others  by  owners  unknown,  nor 
by  infants,  unless,  in  the  case  of  an  infant,  it  appear, 
that  he  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby. 

§  167.  When  the  share  of  an  infant  shall  be  sold,  the 
avails  of  the  sale  may  be  paid  by  the  commissioners, 
by  whom  the  sale  is  made,  to  his  general  guardian,  or 
to  the  special  guardian  appointed  for  him  in  the  action, 
if  such  general  or  special  guardian  before  the  payment 
of  such  share  into  court  shall  have  given  the  security 
required  by  sec.  381  of  the  code  of  procedure. 

§  168.  The  committee  who  may  be  entitled  to  the 
custody  and  management  of  the  estate  of  a  person  of 
unsound  mind,  or  other  person  adjudged  incapable  of 
conducting  his  own  affairs,  whose  share  or  interest  in 
real  estate  shall  have  been  sold,  may  receive,  in  behalf 
of  such  person,  his  share  of  the  avails  of  such  real  pro- 
perty, from  the  commissioners,  if  the  committee,  before 
the  money  is  paid  into  court,  shall  have  executed,  with 
sufficient  sureties,   an   undertaking,    approved   in  the 
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manner  prescribed  in  the  last  section,  that  he  will 
faithfully  discharged  the  trust  reposed  in  him,  and  will 
render  a  true  and  just  account  to  the  person  entitled, 
or  to  his  legal  representatire. 

§  169.  The  general  guardian  of  an  infant,  and  the 
committee  entitled  to  the  custody  and  management  of 
the  estate  of  a  person  of  unsound  mind,  or  other  person 
adjudged  incapable^of  conducting  his  own  affairs,  who 
is  entitled  to  real  estate  held  in  joint  tenancy,  or  in 
common,  or  in  any  other  manner,  to  authorize  his  being 
made  party  to  an  action  for  the  partition  thereof,  may 
consent  to  a  partition  without  action,  and  agree  upon 
the  share  to  be  set  off  to  such  infant,  or  other  person 
entitled,  and  may  execute  a  release  in  his  behalf  to  the 
owners  of  the  shares  of  the  parts  to  which  they  may  be 
respectively  entitled,  upon  an  order  of  the  court. 

§  170.  The  people  of  this  state  may  be  made  a  party 
to  an  action  for  the  sale  or  partition  of  real  property,  in 
which  case  the  summons  and  complaint  must  be  serv- 
ed on  the  attorney-general,  who  shall  appear  in  behalf 
of  the  state. 

Chapter  IV. 

Aetions  to  determine  conflicting  claims  to  real  property,  and  for  waste,  and 

nuisance. 

§  171.  An  action  may  be  brought  by  any  person,  in 
possession,  by  himself  or  his  tenant,  of  real  property, 
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against  any  person,  who  claims  an  estate  or  interest 
therein,  adverse  to  such  person  in  possession,  for  the 
purpose  of  determining  such  adverse  claim,  estate,  or 
Interest. 

§  172.  If  the  defendant,  in  such  action,  disclaim  in 
his  answer  any  interest  or  estate  in  such  real  property, 
or  buffer  judgment  to  be  taken  against  him  without  an- 
swer, the  plaintiff  shall  not  recover  costs. 

^  173.  Title  2,  of  chapter  5,  of  the  third  part  of  the 
Bevised  Statutes,  respecting  proceedings  to  compel  the 
determination  of  claims  to  real  property,  in  certain  ca- 
ses, is  repealed.  But  this  repeal  shall  not  affect  any 
proceeding  heretofore  commenced,  nor  any  judgment 
rendered,  or  right  acquired. 

§  174.  The  action  of  waste  is  abolished,  and  title  5, 
of  chapter  5,  part  3,  of  the  Revised  Statutes,  respecting 
waste,  is  hereby  repealed ;  but  this  repeal  shall  not  af- 
fect any  proceeding  heretofore  commenced,  nor  any 
judgment  rendered  or  right  acquired. 

§  175.  Wrongs,  heretofore  remediable  by  action  of 
waste,  are  subjects  of  action  as  other  wrongs,  in  which 
action  there  may  be  judgment  for  damages,  forfeiture 
of  the  estate  of  the  party  offending,  and  eviction  from 
the  premises. 

§  176.  Judgment  of  forfeiture  and  eviction  shall  only 
be  giyen,  in  favor  of  the  person  entitled  to  the  reversion* 
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^gainst  the  tenant  in  possession,  when  the  injury  to  the 
estate  in  reversion  shall  be  adjudged  in  the  action  to  be 
equal  to  the  value  of  the  tenant's  estate,  or  unexpired 
term,  or  to  have  been  done  in  malice. 

§  177.  The  writ  of  nuisance  is  abolished,  and  title  4, 
chapter  5,  of  the  third  part  of  the  Revised  Statutes  is 
hereby  repealed ;  but  this  repeal  shall  not  affect  any 
proceeding  heretorore  commenced,  nor  any  judgment 
rendered,  or  right  acquired. 

§  178.  Injuries  heretofore  remediable  by  writ  of  nui- 
sance, are  subjects  of  action,  as  other  injuries,  and  in 
such  action  there  may  be  judgment  for  damages,  and 
for  removal  of  the  nuisance. 

Chapter   V. 

General  provisions  relatin^r  to  actions  concerning  real  property. 

§  179.  The  court  may,  by  injunction,  on  cause  shown, 
restrain  the  party  in  possession,  from  doing  any  act  to 
the  injury  of  Teal  property,  during  the  foreclosure  by  ad- 
vertisement, 'of  a  mortgage  thereon,  or  after  a  sale  on 
txecution,  before  a  conveyance. 

§  180.  The  injunction,  in  the  last  preceding  section 
authorized,  shall  be  issued  in  the  manner,  and  upon 
the  security,  and  subject  to  the  provisions  prescribed  by 
sections  193.  195,  196,  197,  198  and  199  of  the  code  of 
procedure. 
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§  181.  When  real  property  shall  have  been  sold  on 
execution,  the  purchaser  thereof,  or  any  person,  who 
may  have  succeeded  to  his  interest,  may  recover  dama- 
ges for  any  injury  to  the  premises,  by  the  tenant  in  pos- 
session, after  the  sale,  and  before  possession  is  delivered 
under  the  conveyance. 

§  182.  An  action  for  the  recovery  of  real  property 
shall  not  be  prosecuted  by  an  attorney,  without  autho- 
rity in  writing  from  the  plaintiff.  But  such  authority 
shall  be  presumed,  unless  the  attorney,  on  application 
for  that  purpose,  neglect  to  produce  and  deliver  a  copy 
of  it  within  ten  days  thereafter.  If  he  neglect  to  do 
so,  proceedings  shall  be  stayed  on  his  part,  from  the 
expiration  of  such  ten  days,  until  he  shall  thereafter 
produce  and  prove  the  same,  and  for  thirty  days  after- 
wards. 

§  183.  Judgments,  for  the  recovery  of  real  property, 
entered  upon  failure  to  answer,  shall  be  set  aside,  by 
order  of  the  court,  and  defence  permitted,  at  any  time» 
before  the  expiration  of  six  months  after  possession  of 
the  premises  delivered,  on  payment  of  the  entire  costs, 
and  on  such  terms,  as  to  the  possession,  and  rents  and 
profits,  as  the  court  may  deem  just.  But  before  such 
application  can  be  granted,  it  must  appear  that  the  party 
in  good  faith  desires  to  defend,  and  believes  that  he  has 
sufficient  grounds  of  defence. 
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§  184.  But  if  the  defendant,  at  the  time  of  the  judg- 
ment, be  either 

1.  Within  the  age  of  twenty-one  years: 

2.  Insane :  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offence,  for  a  term  less 
than  life,  the  time  during  which  such  disability  shall 
continue,  shall  not  be  deemed  any  portion  of  the  six 
months.  And  if  such  person  shall  die  under  the  disa- 
bility, or  before  the  expiration  of  six  months  after  it  shall 
cease,  the  heirs  or  representatives  who  may  succeed  to 
his  rights,  may  make  the  application  within  six  months 
after  his  death. 

§  185.  In  an  action  to  recover,  for  the  use,  rents,  or 
profits  of  real  property,'  against  a  tenant  who  held  pos- 
session in  good  faMh,  under  color  of  title,  adversely  to 
the  claim  of  the  plaintiff,  permanent  improvements, 
made  by  such  tenant,  may  be  set  off  against  the  rents, 
issues  and  profits.  The  recovery  of  such  rents,  issues 
and  profits,  shall  be  for  the  period  of  actual  occupancy, 
not  exceeding  six  years  next  before  the  commencement 
of  the  action. 

§  186.  In  an  action  to  recover  real  property,  fts  the 
dower  of  a  widow,  which  shall  not  have  been  admea- 
sured to  her,  if  judgment  of  recovery  be  given,  the 
court  shall,  at  the  time  of  giving  judgment,  appoint 
Oiie  or  more  referees  to  admeasure  and  set  off  the  safne. 
Such  referees  shall  proceed  in  the  same  manner,  and  be 
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suhject  to  the  same  obligations  and  control,  as  com- 
missioners appointed  pursuant  to  title  7,  of  chapter  9, 
of  the  third  part  of  the  revised  statutes.  The  referees 
shall  be  appointed,  and  their  report  reviewed,  in  the 
same  manner,  as  in  other  actions. 

§  187.  Every  person,  who  shall  cut  down,  or  carry 
off,  any  wood  or  underwood,  tree  or  timber,  or  shall 
girdle,  or  otherwise  injure,  any  tree,  timber  or  shrub  on 
the  land  of  another  person,  or  on  the  street  or  highway, 
in  front  of  any  person's  house,  village  or  city  lot,  or  cul- 
tivated grounds,  or  on  the  land  or  conimons  or  public 
grounds,  of  any  city  or  town,  or  on  the  street  or  high- 
way, in  front  of  any  such  land  or  commons  or  public 
grounds,  without  lawful  authority,  shall  pay  to  the 
owner  of  such  land,  or  to  such  city  or  town,  treble  the 
amount  of  damages,  which  shall  be  assessed  therefor, 
in  a  civil  action,  in  any  court  having  jurisdiction. 

§  188.  If,  upon  the  trial  of  any  such  action,  it  shall 
appear,  that  the  trespass  was  casual  or  involuntary,  or 
that  the  defendant  had  probable  cause  to  believe,  that 
the  land,  on  which  the  trespass  was  committed,  was 
his  own,  or  that  of  the  person  in  whose  service,  or  by 
whose  direction,  the  act  was  done,  judgment  shall  be 
given,  for  only  the  single  damages  assessed  in  the  ac- 
tion. 

V 1S9.  Nothing  in  the  last  two  sections  shall  authot- 
im  thie  recovery  of  more  than  the  just  value  of  tim- 
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ber,  taken  from  uncultivated  wood  land,  for  the  repair 
of  a  public  highway  or  bridge  thereupon  or  adjoining 
thereto. 

§  190.  If  a  person  be  put  out  of  any  lands  or  tene- 
ments, in  a  forcible  manner,  without  lawful  authority, 
or,  being  so  put  out,  be  afterwards  kept  out  by  force,  he 
shall  be  entitled  to  recover  treble  damages  assessed 
therefor. 

§  191.  A  mortgage  on  real  property  shall  not  be  deem- 
ed a  conveyance,  so  as  to  enable  the  owner  of  the  mort- 
gage, to  recover  possession  of  the  real  property  without 
a  foreclosure. 

TITLE  XIV. 

Provisions  relating  t(vexi8ting  suits. 

§  192.  An  appeal,  may  be  taken  from  any  final  de- 
cree, entered  upon  the  direction  of  a  single  judge,  in 
any  suit  in  equity,  pending  in  the  supreme  court  on 
the  first  day  of  July,  1847,  within  thirty  days  from  the 
time  this  act  shall  take  effect;  but  this  section  shall 
not  apply  to  c^ses,  where  a  re-hearing  has  already  been 
had,  and  such  appeal  shall  be  taken  in  the  manner  pro- 
vided  in  section  276  and  297,  of  the  code  of  procedure, 

§  193.  The  appeal,  mentioned  in  section  9,  of  the  act  to 
facilitate  the  determination  of  existing  suits  in  the 
courts  of  this  state,  may  also  be  taken,  from  an  order, 
made  at  a  special  term,  on  a  summary  application  in  an 
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action  after  judgment,   when  such  order  involves  the 
merits  of  the  application,  or  some  part  thereof. 

§  194.  No  writ  of  error  shall  be  hereafter  issued,  in 
any  case  whatever.  Wherever  a  right  now  exists  to 
have  a  review  of  a  judgment  rendered,  or  order  or  de- 
cree made  before  the  jfirst  day  of  July  last,  such  review 
can  only  be  had  upon  an  appeal  taken  in  the  manner 
provided  by  the  code  of  procedure.  But  this  section 
shall  not  extend  the  right  of  review,  to  any  case  or 
question  to  which  it  does  not  now  extend,  nor  the 
time  for  appealing,  nor  shall  it  apply  to  a  case  where  a 
writ  of  error  has  been  already  issued. 

§  195.  An  execution  may  be  issued  without  leave  of 
the  court  upon  a  judgment  docketed  before  the  first  day 
of  July,  1848,  or  now  or  hereafter  to  be  rendered  in  an 
action  pending  on  that  day,  at  any  time  within  five 
years  after  the  rendering  of  the  judgment. 

§  196.  The  proceeding  by  re-hearing,  provided  for  in 
the  act  in  rc-lation  to  the  judiciary,  passed  May  12, 
1847,  and  modified  in  sections  7  and  8  of  the  act  to  fa- 
cilitate thV  determination  of  existing  suits  in  the  courts 
of  this  state,  passed  April  12,  1848,  is  hereby  abrogated, 
so  far  as  it  relates  to  the  appeals  provided  for  in  this 
section. 


PART  IE 


TiTUi  L  Of  Seata  writs. 

IL  Of  the  order  for  the  prodaetion  of  a  penoii  to  testify^  or  to  answer  in 
certain  eases. 


TITLE  I. 


Of  state  write. 


§  197.  Hie  writs,  known  in  the  English  law  as  prero- 
gative writs,  so  far  as  they  are  recognized  by  the  law  of 
this  state,  shall  be  denominated  state  writs.  They  are 
issued  out  of  the  supreme  court,  at  the  instance  of  the 
«tate,  sometimes  on  behalf  of  private  persons,  for  the 
protection  of  private  rights,  and  sometimes  for  purposes 
4>f  state. 

§  198.  When  issued  on  behalf  of  a  private  person, 
«uch  person  shall  be  named  as  a  party  in  the  proceed- 
ings jointly  with  the  jieople- 

{Thibd  Rep.]  6 
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§  199.  The  principal  of  these  writs,  four  in  number, 
are  modified  and  regulated  in  this  title,  in  the  follow- 
ing order  : 

1.  The  writ  of  review : 

2.  The  writ  of  mandate: 

3.  The  writ  of  assessment : 

4.  The  writ  of  deliverance. 

§  200.  The  writ  of  quo  warranto,  the  writ  of  scire 
facias,  and  the  writ  of  prohibition,  are  abolished. 

§  201.  The  allowance  of  the  writ  of  revfew,  the  ^^it 
of  mandate,  and  the  writ  of  assessment,  rests  in  the 
sound  discretion  of  the  court.  The  writ  of  deliver-^ 
ance,  when  regularly  applied  for,  cannot  be  refused. 

§  202.  The  application  for  a  state  writ  must  be  made 
to  the  supreme  court,  at  a  special  term,  except  as  pro- 
vided in  the  next  section. 

§  203.  The  writ  of  deliverance,  commonly  known  as 
the  writ  of  habeas  corpus,  may  be  allowed,  not  only  by 
the  supreme  court  at  a  special  term,  but,  out  of  court 
by  a  judge  of  the  supreme  court,  a  judge  of  the  supe- 
rior court  of  New- York,  a  judge  of  the  court  of  common 
pleas  of  the  city  and  county  of  New- York,  a  county 
judge,  or  the  special  judge  of  the  city  of  New- York. 

§  204.  After  the  allowance  of  the  writ  of  deliverance, 
all  the  proceedings  thereon,  to  the  judgment,  inclusive, 
are  had  in  the  supreme  court.     But  the  orders  and  judg- 
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ment,  respectively, may  be  entered  upon  the  certificate 
out  of  court,  of  any  judge  in  the  last  preceding  section 
designated,  in  the  manner  hereinafter  provided. 

Chapter  I. 

The  Writ  of  reriew. 

§  205.  The  writ  of  certiorari,  whether  at  common 
law  or  by  statute,  shall  be  hereafter  known  as  the  writ 
of  review. 

§  206.  The  writ  of  review  shall  be,  substantially,  in 
the  following  form : 

Seal.     The  people  of  the  State  of  New- York, 
To 

We  command  you  to  certify  fully  to  our  supreme 
court,  at  ,  on  ,  dnd 

annex  to  this  writ  a  transcript  of  the  record  and  pro- 
ceedings before  you,  in  a  certain  matter,  (describing  it,) 
that  the  same  may  be  reviewed  by  our  supreme  court: 
and  in  the  meantime  you  will  desist  from  further  pro- 
ceedings in  that  matter. 

By  order  of  the  court,  Albany,  January  1,  1849,  for  as 
the  case  may  be]  A.  B.,  clerk. 

§  207.  If  a  stay  of  proceedings  be  not  intended,  the 
words,  requiring  the  stay,  may  be  omitted  from  the  writ 
These  words  may  be  inserted,  or  omitted,  in  the  sound 
discretion  of  the  court. 
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§  208.  The  effect  of  the  writ  shall  "be  to  remove/  ttot 
the  record,  but  the  transcript  thereof;  therefore,  the 
power  of  the  inferior  court  or  officer  is  not  aaspended, 
nor  the  proceedings  stayed,  unless  an  order  to  that  effect 
be  inserted  in  the  writ. 

§  209.  The  writ  may  be  granted,  whererer  the  writ 
of  certiorari  is  now  authorized  by  statute,  and  also  in 
all  cases  where  an  inferior  tribunal,  board,  or  officer, 
exercising  judicial  functions,  is  alleged  to  have  eitceed* 
ed  the  jurisdiction  of  such  tribunal,  board  or  officer : 
and  where  there  is  no  appeal,  nor,  in  the  judgment  of 
the  court,  any  other  plain,  speedy  and  adequate  remedy. 

§  210.  Except  when  otherwise  provided  by  statute, 
the  review  upon  this  writ  cannot  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board, 
or  officer,  has  regularly  pursued  the  authority  of  such 
tribunal,  board,  or  officer. 

§  21  J.  The  writ  may  be  directed  to  such  tribunal, 
board,  or  officer,  or  to  any  other  person  having  the  cus- 
tody of  the  record  or  proceedings  to  be  certified. 

§  212.  The  motion  for  the  writ  must  be  made  upon 
affidavit,  and  the  court  may  require  a  notice  of  the  ap- 
plication to  be  given  to  the  adverse  party,  or  may  grant 
an  order  to  shew  cause  why  it  should  not  be  allowed, 
or  may  grant  the  writ  without  notice. 

§  213.  The  allowance  of  the  writ  shall  be  endorsed 
thereon,  signed  by  the  judge  granting  it,  and  the  writ 


sbaU  be  served  in  tbe  aama  maimer,  as  &  suBnmoKts  in  a 
civil  action. 

§  214.  Obedieiice  to  the  writ  may  be  enforced  by  at- 
tachment. 

5  215.  If  the  return  to  tike  writ  be  defective^  the  court 

•         ♦ 

may  order  a  further  return  to  be  made. 

§  216.  When  a  full  return  has  been  made,  the  court 
shall  proceed  to  bear  the  parties,  or  such  of  them  as 
shall  attend  for  that  purpose,  and  may  thereupon  give 
judgment,  either  affirming  or  annulling  the  proceedings 
below. 

§  217.  A  copy  of  the  judgment,  signed  by  the  elerk, 
entered  upon,  or  attached  to,  the  writ  and  return,  dball 
constitute  the  judgment  roll. 

§  218.  From  such  judgment,  an  appeal  may  be  taken 
to  the  general  term,  and  thence  to  the  court  of  appeals, 
in  the  same  manner  and  upon  the  same  terms,  as  from  a 
judgment  in  a  civil  action. 

Chapter  U. 

The  writ  of  mandate. 

§  219.  The  writ,  heretofore  known  as  the  writ  of  man- 
damus, shall  be  hereafter  denominated  the  writ  of  man- 
date 

§  220.  Such  writ  is  modified  and  regulated  as  in  tim 
chapter  prescribed* 
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§  221.  It  may  be  issued  to  any  inferior  tribunal,  cor- 
poration, board,  or  person,  to  compel  the  performance  of 
an  act,  which  the  law  specially  enjoins,  as  a  duty  result- 
ing from  an  ofBce,  trust,  or  station. 

§  222.  Though  it  may  require  an  inferior  court  to 
exercise  its  judgment,  or  proceed  to  the  discharge  of 
any  of  its  functions,  it  cannot  control  judicial  discretion. 

§  223.  This  writ  ought  not  to  be  issued,  in  any  case 
where  there  is  a  plain,  speedy  and  adequate  remedy,  in 
the  ordinary  course  of  the  law.  It  is  issued,  on  the  in- 
formation of  the  party  beneficially  interested,  who  shall 
be  known  as  plaintiff,  and  the  party  to  whom  it  is  ad- 
dressed, shall  be  known  as  defendant. 

§  224.  The  writ  is  either  alternative  or  peremptory. 

§  226.  The  alternative  writ  shall  be  substantially  in 
the  following  form : 

[Seal.]     The  people  of  the  State  of  New- York, 

To 

Whereas  we  are  informed' by  A B ,  plaintiff, 

that  (stating  the  facts  showing  the  obligation  of  the  de- 
defendant  to  perform  the  act,  and  his  omission  to  perform 
it,)  therefore,  in  order  that  due  and  speedy  justice  be 
done  in  this  behalf,  we  command  you,  that  immediately 
after  the  receipt  of  this  writ  (or  at  some  other  speci- 
fied time,)  you  do  (specifying  the  act  to  be  performed,) 
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ot  that   jrou  show   cause  before  our  supreme  court,  at 

on  why  you  have  not  done  so ;  and  that  you 

return  this  writ,  with  your  certificate  of  iiaving  done 
as  you  are  hereby  commanded,  to  our  supreme  court 
at on . 

By  order  of  the  court, 

Albany,  January  1,  1849,  [or  as  the  case  may  be.] 

E.  F.,  Clerk. 

^  226.  The  peremptory  writ  shall  be  in  a  similar  form, 
except  that  these  words  :  "Or  that  you  show  cause  be- 
fore our  supreme  court  at  ,  on  ,  why  you  have 

not  done  so,"  shall  be  omitted. 

§  227.  When  the  right  to  require  the  performance  of 

the  act  is  clear,  and  it  is  apparent,  that  no  valid  excuse 

can,  be  given  for  not  performing  it,  a  peremptory  mandate 

may* be  allowed  in  the  first  instance.     In  all  other  cases, 

'  tlie  alternative  writ  shall  be  first  issued. 

§  228.  The  motion  for  the  writ,  the  allowance,  and  the 
service  thereof,  and  the  enforcing  of  obedience  thereto, 
shall  be  in  the  same  manner,  as  in  case  of  (he  writ  of 
review. 

§  229,  On  the  return  day  of  the  alternative  writ,  or 
such  further  day  as  the  court  may  allow,  the  party,  on 
whom  the  writ  shall  have  been  served,  may  show  cause, 
by  answer  made  in  the  same  manner,  as  an  answer  to  a 
complaint  in  a  civil  action. 
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§  230.  If  no  answer  be  made,  a  peremptory  mandate 
shall  be  allowed  against  the  defendant. 

§  231.  If  an  answer  be  made,  containing  new  mat- 
ter, the  plaintiff  may  reply,  in  the  same  manner  as  in  a 
civil  action^ 

§  232.  No  other  pleading;  cm-  written  allegaticm,  shall 
be  allowed  than  the  writ,  answer  and  reply.  These 
shall  be  the  pleadings  in  the  case,  and  shall  have  the 
same  effect,  and  be  construed  and  amendable,  in  the 
same  manner,  as  pleadings  in  a  civil  action,  and  the 
issnes  thereby  joined  shall  be  tried^  and  the  further 
proceedings  thereon  had,  in  the  same  manner,  as  in  « 
civil  action. 

^  S33.  Issues  of  tew  or  faet  joined  in  the  case,  shall  be 
tried  in  the  county,  where  the  material  facts  set  fwth  in 
the  mandate  shall  be  alleged  to  have  occurred. 

§  234.  If  judgment  be  given  for  the  plaintiff,  he  shall 
recover  the  damages,  which  he  shall  have  sustained,  to 
be  ascertained  by  the  court  or  a  jury,  or  by  referees,  aa 
in  a  civil  action,  together  with  costs,  and  a  peremptory 
mandate  shall  also  be  awarded  without  delay. 

§  235.  A  recovery  of  damages  by  virtue  of  this  chap- 
ter, against  a  party,  who  shall  have  made  a  return  to 
a  writ  of  mandate,  shall  be  a  bar  to  any  other  action 
against  the  same  party,  for  the  making  of  such  return. 
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§  236.  The  supreme  court,  or  a  judge  thereof^  shall 
have  the  same  power,  to  enlarge  the  time  for  making  a 
return  and  answering  or  replying,  as  in  a. civil  actiour 

§  237,  Whenever  a  peremptory  mandate  shall  be  di- 
rected to  any  public  officer,  body,  or  board,  commanding 
the  performance  of  any  public  duty,  specially  enjoined 
by  law,  if  it  appear  to  the  court  that  such  officer,  or  any 
member  of  such  body,  or  board,  has,  without  just  excuse, 
refused  or  neglected  to  perform  the  duty  so  enjoined,  the 
court  may  impose  a  fine,  not  exceeding  two  hundred  and 
fifty  dollars,  upon  every  such  officer  or  member  of  such 
body  or  board.  Such  fine,  when  collecled,  shall  be  paid 
into  the  treasui^  j  and  the  payment  thereof  shall  be  a 
bar  to  an  action,  for  any  penalty  incurred  by  such  officer 
or  member  of  such  body  or  board,  by  reason  of  his  refu- 
sal or  neglect  to  perform  the  duty  so  enjoined. 

Chapter  III. 

Dm  nvit  of  iMitiiiniiBf 

§  238.  The  writ,  heretofore  known  as  the  writ  of  ad 
quod  damnum,  shall  be  hereafter  denominated  the  writ 
of  assessment. 

§  239.  Whenever  the  governor  of  this  state  shall  be 
authorized  by  law,  to  take  possession  of  any  real  pro- 
perty, within  this  state,  for  the  use  of  the  people  of  the 
state,  and  he  cannot  agree  with  the  owner  for  the  pur- 
chase  thereof,  he   shall  cause  application   to  be  made 


do 

for  a  writ  of  assessment,  which  shall  thereupon  be  issued 
to  the  sheriff  of  the  county,  where  such  real  property  is 
situated,  unless  the  court  direct  such  damages  to  be  as- 
sessed by  a  jury  of  another  county, 

§  240.  Such  writ  shall  be  substantially  in  the  following 
form: 

[Seal.]     The  people  of  the  State  of  New- York, 
To  the  Sheriff  of  the  county  of 

Whereas  the  governor  of  this  state  has  been  author* 
ised  by  law,  to  take  possession  of  the  following  real  pro- 
perty, for  the  use  of  the  people  of  this  state,  viz :  (de- 
scribing the  lands  as  particularly  as  in  a  complaint  in  a 
civil  action,)  and  whereas  it  has  been  found  impossible, 
to  agree  with  the  owners  of  such  real  property,  for  the 
purchase  thereof,  now  therefore,  we  command  you,  that, 
by  the  oaths  of  twelve  good  and  lawful  men  of  your 
county,  you  inquire  whether  the  owner  or  owners  of  such 
real  property,  or  any  of  such  owners,  will  sustain  any  and 
what  injury  by  reason  of  the  taking  of  such  real  proper- 
ty, for  the  use  of  the  people  of  this  state,  and  that  you 
return  this  writ,  with  the  finding  of  the  jury  thereupon, 
to  our  supreme  court  at on 

By  order  of  the  court, 
Albany,  January  1,  1849,  [or  as  the  case  may  be.] 

C D ,  clerk. 
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§  241.  TJpon  such  writ  being  delivered  to  the  sheriff, 
he  shall  give  at  least  three  weeks  notice  of  the  time 
and  place  of  executing  the  same,  by  publishing  a  no- 
tice thereof  in  a  newspaper  printed  in  his  county. 

§  242.  The  sheriff  shall  summon  twelve  qualified  ju- 
rors of  his  county,  to  attend  at  such  time  and  place,  and 
shall  then  and  there  administer  to  each  of  the  jurors  an 
oath,  that  he  will  diligently  inquire,  concerning  the 
matter  specified  in  the  writ,  and  will  give  a  true  verdict 
according  to  the  best  of  his  judgment,  without  favor  or 
partiality. 

§  243.  After  the  jury  shall  have  been  duly  sworn  they 
shall  proceed  to  view  the  real  property  specified  in  the 
writ,  and  having  heard  the  evidence  offered,  and  duly 
considered  the  value  of  the  property,  they  shall  assess 
the  damages  which  the  owner,  or  if  there  be  several, 
which  the  respective  owners  of  such  property,  will  sus- 
tain by  being  deprived  thereof.  They  shall  make  an  in- 
quisition to  be  signed  by  themselves,  and  by  the  sheriff, 
in  which  they  shall  set  forth  the  names  of  the  several 
owners  of  the  real  property  in  question,  and  the  rights 
of  each  owner  respectively,  so  far  as  the  same  can  be 
ascertained  by  thern,  together  with  the  amount  to  be 
paid  therefor  by  the  people  of  this  state,  and  to  whom 
particularly ;  which  inquisition  the  sheriff  shall  forth- 
with return,  together  with  the  writ,  to  the  supreme  court. 
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§  244.  The  court  atiail  examiae  the  iaqaisition  retum- 
ed^  and  if  the  same  be  partial  or  defectire,  may  set  the 
same  aside^  either  wholly  or  ia  part,  and  may  direct  a 
new  inquisition  to  be  taken,  to  supply  such  defect. 

§  245.  Whenever  the  writ  shall  appear  to  have  been 
duly  executed,  aa  order  shall  be  entered  declaring  that 
the  people  o(  this  state,  on  payinig  to  the  owners  or  hito 
the  supreme  court,  the  amount  assessed  in  the  inquisi* 
tion  lor  damages,  shall  be  entitled  to  an  absolute  estaAt 
in  such  real  property,  with  the  appurtenances,  as  foUy 
and  effectually,  as  if  the  same  had  been  conveyed  to  Am 
people  by  the  owners  thereof:  and  immediately  after 
the  payment  of  such  monies,  the  absolute  title  to  such 
real  property  shall  be  vested  in  the  people  of  this  state. 

§  246.  All  monies  which  may  be  necessary  to  pay  the 
damages  assessed,  and  the  costs  and  expenses  incurred 
under  the  provisions  of  this  chapter,  shall  be  paid  out 
of  the  treasury. 

§  247.  Upon  the  damages  so  assessed  being  paid  into 
the  supreme  court,  the  court  shall  make  an  order  for  the 
investment  thereof  in  permanent  securities,  for  the  bene- 
fit of  the  owners  of  the  real  property  so  taken,  and  for 
the  investment  of  the  interest  arising  from  such  secuxi- 
ties,  for  the  benefit  of  such  owners,  and  shall  cause  such 
securities  to  be  transferred  to  them,  or  the  amount  of 
the  monies  so  paid  in,  to  be  paid  over  to  them,  their 
guardians  or  legal  representatives,  whenever  their  rights 
shall  be  estahlished. 
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^  248.  Such  owners  may,  at  any  time,  present  their 
petition  to  the  supreme  conrt,  for  the  payment  to  them 
of  such  monies^  or  the  transfer  of  such  securities :  and 
such  proceedings  shall  he  had  thereon,  as  shall  he  neces- 
sary to  ascertain  the  respective  rights  of  the  petitioners, 
and  to  give  notice  to  all  persons  who  may  be  interested 
in  the  real  property  so  taken,  or  in  the  monies  so  paid 
into  court. 

§  249.  Whenever  any  real  property  shall  he  taken  for 
the  use  of  the  United  States,  by  the  consent  of  the  leg- 
islature of  this  state,  and  it  shall  become  necessary  to 
issue  a  writ  of  assessment  of  damages,  the  like  proceed- 
ings shall  be  had,  as  are  provided  in  this  chapter. 

Chapter  IV. 

The  writ  of  delireruiee. 

§  250.  The  writ  of  habeas  corpus  ad  subjiciendum, 
known  in  the  constitution  and  statutes  of  this  state  as 
the  writ  of  habeas  corpus,  is  herein  designated,  and 
may  hereafter  be  known  as  the  writ  of  deliverance. 
Every  other  writ  of  habeas  corpus  is  abolished. 

§  251.  Every  person,  imprisoned  or  restrained  of  his 
liberty,  within  this  state,  for  any  criminal  or  supposed 
criminal  matter,  or  under  any  pretence  whatsoever,  ex- 
cept in  the  cases  specified  in  the  next  section,  may 
prosecute  a  writ  of  deliverance,  according  to  the  pro- 
visions of  this  chapter;  to  inquire  into  the  cause  of  such 
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imprisonment  or  restraint ;  and  if  illegal,  to  be  delivered 
therefrom. 

§  252.  The  following  persons  shall  not  be  entitled  to 
prosecute  the  writ: 

1.  Persons  committed  or  detained  by  virtue  of  pro- 
cess issued  by  a  court  of  the  United  States,  or  a  judge 
thereof,  in  cases  where  such  courts  or  judges  have  ex- 
clusive jurisdiction,  under  the  laws  of  the  United  States 
or  shall  have  acquired  exclusive  jurisdiction  by  the  com- 
mencement of  suits  in  such  courts; 

2.  Persons  committed  or  detained  by  virtue  of  the 
final  order,  judgment  or  decree  of  a  competent  tribunal, 
of  civil  or  criminal  jurisdiction,  or  by  virtue  of  an  exe- 
cution issued  upon  such  final  order,  judgment  or  decree ; 
but  no  order  of  commitment  for  alleged  contempt,  or 
upon  proceedings  as  for  contempt,  to  enforce  the  rights 
or  remedies  of  a  party,  shall  be  deemed  a  final  order, 
judgment  or  decree,  within  the  meaning  of  this  section; 
nor  shall  any  attachment  or  other  process,  issued  upon 
such  an  order,  be  deemed  an  execution  within  the 
meaning  of  this  section. 

§  253.  Application  for  the  writ  shall  be  made  in  wri- 
ting, signed,  either  by  the  party  for  whose  relief  it  is  in- 
tended, or  by  some  person  in  his  behalf,  as  follows : 

1.  To  the  supreme  court  at  any  special  term : 

2.  To  any  one  of  the  judges  of  the  supreme  court,  or 
any  county  judge,  being  or  residing  in  the  county  where 
the  party  is  detained :  or,  if  there  be  no  such  officer 
within  the  county,  or  if  he  be  absent,  or  for  any  cause 
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incapable  of  acting,  or  have  refused  to  grant  the  writ, 
then  to  such  officer  residing  in  an  adjoining  county; 

3.  In  the  city  and  county  of  New- York,  to  a  judge  of 
the  superior  court  of  the  city  of  New- York,  or  a  judge 
of  the  court  of  common  pleas  for  the  city  and  county 
of  New- York,  or  the  special  judge  of  that  city. 

§  254.  Whenever  application  for  the  writ  shall  be 
made  to  an  officer  not  residing  within  the  county  where 
the  party  is  detained,  he  shall  require  proof,  by  the  oath 
erf  the  applicant,  or  by  other  sufficient  evidence,  that 
there  is  no  officer  in  the  county  authorised  to  grant  the 
writ,  or  if  there  be  one  that  he  is  absent,  or  has  refused 
to  grant  it,  or  for  some  cause  to  be  specia  ly  set  forth, 
is  incapable  of  acting,  and  if  such  proof  be  not  produc- 
ed, the  application  shall  be  denied. 

§  255.  The  application  must  state,  in  substance^ 

1.  That  the  party,  in  whose  behalf  the  writ  is  appli- 
ed for,  is  imprisoned,  or  restrained  of  his  liberty,  the 
place  where,  and  officer  or  person  by  whom,  he  is  im- 
prisoned or  restrained,  naxing  both  parties,  if  their 
names  are  known,  or  describing  them,  if  they  are  not 
known : 

2.  That  such  person  is  not  imprisoned  or  restrained, 
by  virtue  of  any  order,  judgment,  decree,  execution  or 
process,  specified  in  section  252. 

3.  The  cause  or  pretence  of  such  imprisonment  or 
restraint,  according  to  the  best  of  the  knowledge  or  be- 
lief of  the  applicant : 
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4.  If  the  imprisonment  or  restraint  be  in  virtue  of  an 
order,  warrant,  or  process,  a  copy  thereof  must  be  an- 
nexed, or  it  must  be  averred,  that  by  reason  of  the  re- 
moval or  concealment  of  the  party  before  the  applica- 
tion, a  demand  of  such  copy  could  not  be  made,  or  that 
such  demand  was  made,  and  the  legal  fees  therefor  ten- 
diered  to  the  officer  or  person  having  the  party  in  his 
custody,  and  that  such  copy  was  Tefosed: 

5.  If  the  imprisonment  be  alleged  to  be  illegal,  the 
application  must  also  state  in  what  the  alleged  illega- 
lity consists : 

6.  That  the  legality  of  the  imprisonment  has  not 
been  already  adjudged,  upon  a  prior  writ  of  deliverance, 
to  the  knowledge  or  belief  of  the  applicant: 

7.  It  must  be  verified  by  the  oath  of  the  applicant. 

§  256.  The  application  may  be,  substantially,  in  the 
following  form,  or  in  any  other  form  within  the  provi- 
sions of  the  preceding  section: 

To  ,  Judge,  &a 

The  application  of  A.  B.  shows  that  he  (or,  C.  D.),  is 
imprisoned  or  restrained  of  his  liberty  by 

,  at  :  (or,  describing  the  per- 

son and  place,  if  the  names  are  unknown.) 

That  he  is  not  committed  or  detained,  by  virtue  of 
process  issued  by  a  court  of  the  United  States,  or  by 
a  judge  thereof,  nor  is  he  committed  or  detained  by 
virtue  of  the  final  order,  judgment,  or  d-ecree,  of  a 
competent  tribunal  of  civil  or  criminal  jurisdiction,  or 
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by  virtue  of  an  execution  issued  upon  such  order,  judg- 
ment, or  decree  that  the  cause  or  pretence  of  such  im- 
prisonment or  restraint,  according  to  the  best  of  the 
knowledge  or  belief  of  the  applicant,  is  (stating  the 
cause,  and  annexing  a  copy  of  the  warrant,  order,  or 
process,  if  that  be  the  cause,  or  stating  that  by  reason 
of  the  above  named  C.  D.  being  removed  or  concealed 
before  the  application,  a  demand  of  a  copy  of  such 
warrant,  order  or  process,  could  not  be  made;  or,  that 
a  demand  for  a  copy  of  such  warrant,  order  or  process, 
was  made  of  the  above  named  E.  F.,  and  the  legal 
fees  therefor  tendered  to  him,  and  that  such  copy  was 
refused.) 

And  the  applicant  further  states,  that  such  imprison- 
ment is  illegal,  as  he  believes,  and  for  the  following 
reasons:  (stating  the  same.) 

And  the  applicant  further  states,  that  the  legality  of 
such  imprisonment  or  restraint  has  not*  been  already 
adjudged,  upon  a  prior  writ  of  deliverance,  to  the 
knowledge  or  belief  of  this  applicant. 

Wherefor  the  applicant  demands  a  writ  of  deliver- 
ance, to  issue  to  the  above  named  E.  F.,  for  the  relief 
of  the  above  named  C.  D. 

Dated,  &c 
County  of  ,  ss. 

A.  B.,  being  duly  sworn,  saith,  that  the  allegations  of 
the  foregoing  application  are  true. 

[Third  Rep.]  7 


98 

§  257.  Any  court  or  ofricer,  empowered  to  grant  the 
writ,  to  whom  such  application  shall  be  presented, 
shall  grant  the  writ,  without  delay,  unless  it  appear 
firom  the  application  itself,  or  from  the  documents  an- 
nexed, that  the  person  applying  therefor,  is,  by  the  pro- 
yisions  of  this  chapter,  prohibited  from  prosecuting  the 
writ. 

§  258.  The  writ  of  deliverance  shall  be,  substantially, 

in  the  following  form : 

r         ,  The  People  of  the  State  of  New- York,       > 
ISEAL.1  rj.^  ^^^  sheriff,  &c. :  (or,  to  A.  B.)  J 

Whereas,  it  is  represented  unto  us,  in  our  supreme 
court,  that  C.  D.  is  imprisoned  or  restrained  of  his  lib- 
erty by  you,  we  command  you  to  produce  his  body  by 
whatsoever  name  he  may  be  called,  or  charged;  and 
certify  and  return  therewith  the  time  and  cause  of  his 
imprisonment  or  restraint,  before  our  supreme  court,  at  a 

special  term  to  be  held  at ,  on ;  (or,  before  E. 

F.,  one  of  the  judges,  &/C.,  as  the  case  may  be,  at , 

on — —  ;  (or,  immediately  after  the  receipt  of  this  writ,) 
to  do  and  receive  what  shall  then  and  there  be  con- 
sidered concerning  the  above  named  C.  D.  And  have 
you  then  and  there  this  writ. 

By  order  of  the  court,     G.  H.  clerk. 

Albany^  January  1,  1849. 
or  as  the  case  may  be.] 
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Or  when,  for  the  reasons  herinafter  mentioned,  the 
body  need  not  be  produced,  the  writ  may  be  substan- 
tially in  the  following  form. 

[Seal.]     The  People  of  the  State  orf  New- York, 
To  the  sheriff,  &c.,  (or  to  A.  B.) 

Whereas  it  is  represented  unto  us,  in  our  supreme 
court,  that  C.  D.  is  imprisoned  of  restrained  of  his  lib- 
erty by  you,  we  command  you  to  certify  and  return 
herewith  the  time  and  cause  of  his  imprisonment  or  re- 
straint, before  our  supreme  court,  at  a  special  term,  to 
be  held  at  on 

(of  before  E.  P.,  one  of  the  judges  &c.,  at  on         ) 

(or  immediately  after  the  receipt  of  this  writ)  to  do  and 
receive  what  shall  then  and  there  be  considered  con- 
.cerning  the  above  named  C.  D 

And  have  you  then  there  this  writ. 

By  order  of  the  court,     G.  H.  clerk. 

Albany,  January  1.  1849. 
'or  as  the  case  may  be  J 

§  259.  If  application  for  the  writ  be  made  to  the  su- 
preme court,  or  a  judge  thereof,  in  a  county  other  than 
that  where  the  party  is  confined,  such  court  or  judge 
may  make  the  writ  returnable  before  any  officer  au- 
thorised to  grant  the  writ,  in  the  county  of  the  confine- 
ment. 

§  260.  Th^  writ  shall  not  be  disobeyed  for  any  defect 
of  form. 
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It  shall  be  sufficient, 

I.  If  the  person,  having  the  custody  of  the  party  im- 
prisoned or  restrained,  be  designated  either  by  his  name 
of  office,  if  he  have  any,  or  by  his  own  name,  or  if  both 
such  names  be  unknown  or  uncertain,  he  may  be  de- 
scribed by  an  assumed  appellation ;  and  any  one  who 
may  be  served  with  the  writ,  shall  be  deemed  the  per- 
son to  whom  it  was  directed,  although  it  may  be  di- 
rected to  him  by  a  wrong  name  or  description,  or  to 
another  person. 

2.  If  the  person,  who  is  directed  to  be  produced,  be 
designated  by  name,  or  if  his  name  be  uncertain  or  un- 
known, he  may  be  described  in  any  other  way,  so  as  to 
designate  the  person  intended. 

§261.  Whenever  the  supreme  court  or  any  judge 
thereof,  shall  have  evidence  from  any  judicial  proceed- 
ing before  such  court  or  judge,  that  any  person  within 
the  county  where  such  court  or  officer  may  be,  is  il- 
legally imprisoned  or  restrained  of  his  liberty,  it  shall 
be  the  duty  of  such  court  or  officer,  to  issue  a  writ  of 
deliverance  for  his  relief,  although  no  application  be 
made  for  such  writ. 

§  262.  If  any  court  or  officer,  authorised  by  the  pro- 
visions of  this  chapter,  to  grant  the  writ  of  deliverance, 
shall  refuse  to  grant  such  writ,  when  regularly  applied 
for,  every  member  of  such  court,  who  shall  have  assent- 
ed to  such  refusal,  and  every  such  officer  shall  forfeit  to 
the  party  aggrieved,  one  thousand  dollars. 
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§  263.  The  person,  on  whom  the  writ  shall  have  been 
duly  served,  shall  state  in  his  return  plainly  and  une- 
quivocally, 

1.  Whether  he  have,  or  have  not,  the  party  in  his 
custody,  or  power,  or  under  his  restraint ; 

2.  If  he  have  the  party  in  his  custody  or  power,  or 
under  his  restraint,  the  authority  and  true  cause  of  such 
imprisonment  or  restraint,  setting  forth  the  same  at 
large: 

3.  If  the  party  be  detained,  by  virtue  of  any  writ, 
warrant,  or  othet  written  authority,  a  copy  thereof  shall 
be  annexsd  to  the  return,  and  the  original  shall  be  pro- 
duced and  exhibited,  on  the  return  of  the  writ  to  the 
court  or  officer  to  whom  the  same  is  returnable ; 

4.  If  the  person  on  whom  such  writ  shall  have  been 
served,  shall  have  had  the  party  in  his  custody  or  pow- 
er, or  under  his  restraint,  at  any  time  prior  or  subse- 
quent to  the  date  of  the  writ,  but  has  transferred  such 
custody  or  restraint  to  another,  the  return  shall  state 
particularly  to  whom,  at  what  time,  for  what  cause,  and 
by  what  authority  such  transfer  took  place. 

The  return  must  be  signed  by  the  person  making  the 
same,  and,  except  where  such  person  shall  be  a  sworn 
public  officer,  and  shall  make  his  return  in  his  official 
capacity,  it  shall  be  verified  by  his  oath. 

§  264.  If  the  writ  of  deliverance  require  it,  the  person 
or  officer  on  whom  the  writ  shall  have  been  served, 
shall  also  produce  the  body  of  the  party  in  his  custody 
or  power,  according  to  the  command  of  the  writ,  ex- 
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cept  in  the  case  of  the  sickness  of  such  party,  as  here- 
inafter provided. 

§  266.  If  the  person,  on  whom  the  writ  shall  have 
been  duly  served  shall  refuse  or  neglect  to  obey  the 
same,  by  producing  the  party  named  in  such  writ,  and 
making  a  full  and  explicit  return  to  such  writ,  within 
the  time  required,  and  no  sufficient  excuse  be  shown  for 
such  refusal  or  neglect,  it  shall  be  the  duty  of  the  court 
or  judge,  before  whom  the  Avrit  shall  have  been  made 
returnable,  upon  due  proof  of  the  service  thereof,  forth- 
with to  issue  an  attachment  against  such  person,  directed 
to  the  sheriff  of  any  county  within  this  state,  and  com- 
manding him  forthwith  to  apprehend  such  person  and 
to  bring  him  immediately  before  such  court  or  judge ; 
and  on  such  persons  being  so  brought,  he  shall  be  com- 
mitted to  close  custody,  in  the  jail  of  the  county,  in 
which  such  court  or  judge  shall  be,  without  being  al- 
lowed the  liberties  thereof,  until  he  shall  make  return 
to  such  writ,  and  comply  with  any  order  that  may  be 
made  by  such  court  or  judge  in  relation  to  the  person, 
for  whose  relief  the  writ  shall  have  been  issued. 

§  266.  If  a  sheriff  shall  have  neglected  to  return  the 
writ,  the  attachment  may  be  directed  to  the  coroner,  or 
other  person  to  be  designated  therein,  who  shall  have 
full  power  to  execute  the  same,  and  such  sheriff,  upon 
being  brought  up,  may  be  committed  to  the  jail  of  any 
county  other  than  his  own. 
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§  267.  The  court  or  judge,  by  whom  such  attachment 
may  be  issued,  may  also,  at  the  same  time,  or  after- 
wards, issue  a  precept  to  the  sheriflF,  or  other  person  to 
whom  such  attachment  shall  have  been  directed,  com- 
manding him,  to  bring  forthwith,  before  such  court  or 
judge,  the  party  for  whose  benefit  the  writ  pf  deliver- 
ance shall  have  been  granted,  who  shall  thereafter  re- 
main in  the  custody  of  such  sheriff  or  person,  until  he 
shall  be  discharged  or  remanded,  as  the  court  or  judge 
shall  direct. 

§  268.  In  the  execution  of  such  attachment  or  pre- 
cept, the  sheriff  or  other  person,  to  whom  it  shall  be 
directed,  may  call  to  his  aid  the  power  of  the  county 
as  in  other  cases. 

§  269.  The  court  or  judge,  before  whom  the  party 
shall  be  brought,  on  the  writ  of  deliverance,  shall  im- 
mediately, after  the  return  thereof,  proceed  to  examine 
into  the  facts  contained  in  such  return,  and  into  the 
cause  of  the  imprisonment  or  restrainst  of  the  party, 
whether  the  same  shall  have  been  upon  commitment 
for  any  criminal  or  supposed  criminal  matter  or  not. 

§  270.  If  no  legal  cause  be  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuance  thereof,  such 
court  or  judge  shall  discharge  the  party  from  the  cus- 
tody or  restraint  under  which  he  is  held. 
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§271.  It  shall  be  the  duty  of  the  court  or  judge, 
forthwith  to  remand  the  party,  if  it  appear,  that  he  is 
detained  in  custody  either, 

1.  By  virtue  of  process  issued  by  a  court  or  judge  of 
the  United  States,  in  a  case  where  such  court  or  judge 
has  exclusive  jurisdiction ; 

2.  By  virtue  of  the  final  order,  judgment,  or  decree 
of  a  competent  court  of  civil  or  criminal  jurisdiction, 
or  of  an  execution  issued  upon  such  final  order,  judg- 
ment or  decree ;  or 

3.  By  virtue  of  a  warrant  of  commitment  for  a  con- 
tempt, specially  and  plainly  charged  therein,  and  issued 
by  a  court,  ofiicer  or  body  having  authority  to  commit 
for  the  contempt  so  charged,  and 

4.  That  the  time,  during  which  such  party  may  be 
legally  detained,  ha^  not  expired. 

§  272.  If  it  appear,  on  the  return,  that  the  party  is  in 
custody  by  virtue,  of  civil  process  from  a  court  legally 
constituted,  or  issued  by  an  oflftcer  in  the  course  of 
judicial  proceedings  before  him,  authorized  by  law, 
such  party  can  be  discharged  only  in  one  of  the  follow- 
ing cases : 

1.  Where  the  jurisdiction  of  such  court  or  officer  has 
been  exceeded,  either  as  to  matter,  place,  sum,  or  per^ 
son; 

2.  Where,  although  the  original  imprisonment  was 
lawful,  yet  by  some  subsequent  act,  omission,  or  event, 
the  party  has  become  entitled  to  be  discharged ; 
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8.  Where  the  process  is  defective  in  some  matter  of 
flrabstaacey  required  by  law  rendering  such  process 
Toid ; 

4.  Where  the  process,  though  in  proper  form,  has 
been  issued  in  a  case  not  allowed  by  law ; 

5.  Where  the  person,  having  the  custody  of  the  pris- 
oner under  such  process,  is  not  the  person  empowered 
by  law  to  detain  him ;  or 

6.  Where  the  process  is  not  authorised  by  a  judg- 
ment, order  or  decree  of  a  court,  or  by  any  provision  of 
law. 

§  273.  But  no  court  or  judge,  on  the  return  of  a  writ 
of  deliverance,  shall  have  power  to  inquire  into  the  le- 
gality or  justice  of  any  order,  judgment,  decree,  execu- 
tion, or  process,  specified  in  section  271,  nor  into  the 
justice  or  propriety  of  any  commitment  for  a  contempt^ 
made  by  any  court,  officer,  or  body,  according  to  law, 
and  charged  in  such  commitment,  as  hereinafter  pro- 
vided. 

§  274.  If  it  appear  that  the  party  has  been  legally 
conmiitted  for  a  criminal  oflfence,  or  if  he  appear  by  the 
testimony  offered  with  the  return,  or  upon  the  hearing 
thereof,  to  be  guilty  of  such  an  offence,  although  the 
commitment  be  irregular,  the  court  or  judge  before 
whom  such  party  shall  be  brought,  shall  forthwith  re- 
mand him  to  the  custody,  or  place  him  under  the  re- 
straint, from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was,  be  legally  entitled 
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thereto;  if  not  so  entitled,  he  shall  be  committed,  by 
such  court  or  officer,  to  the  custody  of  the  officer  or 
person  legally  entitled  thereto. 

§  276.  Until  judgment  be  given  upon  the  return,  the 
court  or  judge,  before  whom  the  party  shall  be  brought, 
may  eith-^r  commit  the  party  to  the  custody  of  the 
sheriff  of  the  county  where  the  court  or  judge  may  be, 
or  place  him  in  such  care  or  udder  such  custody,  as  his 
age  and  other  circumstances  may  require. 

§  276.  When  it  appears  from  the  return  to  the  writ, 
that  the  party  named  therein  is  in  custody  on  process, 
Mnder  which  another  person  has  an  interest  in  contmu- 
ing  his  imprisonment,  or  restraint,  no  order  shall  be 
made  for  his  discharge,  until  it  snail  appear  that  the 
party  so  interested,  or  his  attorney,  if  he  have  one, 
shall  have  had  the  like  notice  of  the  time  and  place,  at 
which  such  writ  shall  have  been  made  returnable,  as 
is  required  to  be  given  of  motions  in  the  supreme  court 
of  this  state. 

^  277.  When  it  shall  appear  from  the  return,  that  the 
party  is  detained  upon  a  criminal  accusation,  the  court 
or  judge  shall  make  no  order  for  the  discharge  of  the 
party,  until  sufficient  notice  of  the  time  and  place,  at 
which  the  writ  shall  have  been  returned,  or  t^hall  be 
made  returnable,  shall  be  given  to  the  di>trict  attorney 
of  the  county,  where  the  party  is  detained. 
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§  278.  The  party  brought  before  such  court  or  officer 
on  the  return  of  a  writ  of  deliverance,  may  deny  any 
of  the  material  facts  set  forth  in  the  return,  or  allege 
any  fact,  to  show,  either  that  his  imprisonment  or  re- 
straint is  unlawful,  or  that  he  is  entitled  to  his  dis- 
charge ;  which  allegations  or  denials  shall  be  on  oath : 
and,  thereupon,  the  court  or  judge  shall  proceed  in  a 
summary  way,  to  hear  such  allegations  and  proofs  as 
may  be  produced,  in  support  of  such  imprisonment  or 
detention,  or  against  the  same,  and  to  dispose  of  the 
party,  as  the  justice  of  the  case  may  require. 

§  279.  Whenever,  from  the  sickness  or  infirmity  of 
the  person  directed  to  be  produced  by  a  writ  of  deliv- 
erance, such  person  cannot,  without  danger,  be  brought 
before  the  court  or  judge,  before  whom  the  writ  is 
made  returnable,  the  party  in  whose  custody  he  is,  may 
state  that  fact  in  his  return  to  the  writ,  verifying  the 
same  by  his  oath ;  and  if  the  court  or  judge  be  satis- 
fied of  the  truth  of  the  allegation,  and  the  return  be 
otherwise  sufficient,  the  court  or  officer  shall  proceed 
to  decide  .on  such  return,  and  to  dispose  of  the  mat- 
ter in  the  same  manner,  as  if  the  party  had  been  pro- 
duced. 

§  280.  Whenever  an  application  shall  be  made  for  a 
w;  it  of  deliverance,  according  to  the  provisions  of  this 
chapter,  if  it  appear,  upon  the  face  of  the  appication, 
that  the  cause,  or  offi;nce,  for  which  the  person  is  im- 
prisoned  or  restrained,    is  not  bailable,   the   court  or 
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judge  may  dispense  with  the  production  of  the  party, 
though  such  production  be  asked,  and  issue  the  writ 
accordingly. 

§  281.  If  it  appear,  that  the  party  detained  is  illegal* 
ly  imprisoned  or  restrained  of  his  liberty,  the  court  ot 
judge  shall  give  judgment  that  he  be  forthwith  dis- 
charged :  but  if  it  appear  that  such  party  is  legally  im- 
prisoned or  restrained,  such  court  or  judge  shall  cease 
from  all  further  proceedings  therein. 

§  282.  Nothwithstanding  that  the  writ  of  deliverance 
be  issued,  without  requiring  the  production  of  the  body, 
the  court  or  judge  before  whom  the  same  was  return- 
able, may,  before  final  decision,  issue  a  new  writ, 
requiring  the  production  of  the  body  before  the  same 
court  or  judge. 

§  283.  Obedience  to  a  judgment  or  order,  for  the  dis- 
charge of  a  prisoner  or  person  restrained  of  his  liberty, 
pursuant  to  the  provisions  of  this  article,  may  be  en- 
forced by  the  court  or  judge,  by  attachment,  in  the 
same  manner,  and  with  the  same  effect,  as  for  a  ne- 
glect to  make  return  to  a  writ  of  deliverance ;  and  the 
person  found  guilty  of  such  disobedience,  shall  forfeit 
to  the  party  aggrieved,  one  thousand  two  hundred  and 
:fiflty  dollars,  in  addition  to  any  special  damages  which 
such  party  may  have  sustained. 
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§  284.  No  sherifF  or  other  officer  shall  be  liable  to 
any  civil  action,  for  obeying  such  writ  or  order  of  dis- 
charge. 

§  285.  No  person  who  has  been  discharged  by  a 
court  or  officer,  upon  a  writ  of  deliverance,  issued  pur- 
suant  to  the  provisions  of  this  chapter,  shall  be  again 
unprisoned,  restrained,  or  kept  in  custody,  for  the  same 
cause ;  but  it  shall  not  be  deemed  the  same  cause, 

1.  If  he  shall  have  been  discharged  from  a  commit- 
ment, on  a  criminal  charge,  and  be  afterwards  commit- 
ted for  the  same  offence,  by  the  legal  order  or  process 
of  the  court,  wherein  he  shall  be  bound,  by  recogni- 
zance, to  appear,  or  in  which  he  shall  be  indicted  or 
convicted  for  the  same  offence :  or, 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  a 
material  defect  in  the  commitment,  in  a  criminal  case, 
the  prisoner  be  again  arrested,  on  sufficient  proof,  and 
committed  by  legal  process,  for  the  same  « ffence :  or 

3.  If,  in  a  civil  action,  the  party  have  been,  discharged 
for  any  illegality  in  the  judgment  or  process,  herein 
before  specified,  and  be  afterwards  imprisoned  by  legal 
authority,  for  the  same  cause  of  action :  or, 

4.  If,  in  a  civil  action,  he  shall  have  been  dis- 
charged from  commitment,  on  an  order  of  arrest,  and 
shall  be  afterwards  committed,  on  execution,  in  the 
same  action,  or  on  an  order  of  arrest,  in  another  action, 
after  such  first  action  shall  have  been  discontinued. 
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§  286.  If  any  person,  either  solely  or  as  a  member  of 
a  court,  or  in  the  execution  of  a  judgment,  order,  or 
process,  shall  knowingly  re-commit,  imprison,  or  restrain 
of  his  liberty,  or  cause  to  be  re-committed,  imprisoned 
or  restrained  of  his  liberty,  for  the  same  cause,  except 
as  provided  in  the  last  section,  any  person  so  discharged, 
or  shall  knowingly  aid  or  assist  therein,  he  shall  forfeit 
to  the  party  aggrieved  one  thousand  two  hundred  and 
fifty  dollars,  and  shall  also  be  deemed  guilty  of  a  mifih 
demeanor. 

§  287.  Any  one,  having  in  his  custody  or  power,  or 
under  his  restraint,  any  party,  who,  by  I  he  provisions  of 
this  chapter,  would  be  entitled  to  a  writ  of  deliverance, 
or  for  whose  relief  a  writ  of  deliverance  shall  have  been 
issued,  who  shall,  with  intent  to  elude  the  service  of 
such  writ,  or]|  to  avoid  the  effect  thereof,  transfer  the 
party  to  the  custody,  or  place  him  under  the  power 
or  control  of  another,  or  conceal  or  change  tlie  place 
of  his  confinement,  shall  be  deemed  guilty  of  a  mis- 
demeanor. 

§  28^.  Every  person  who  shall  knowingly  aid  or  as- 
sist, in  the  violation  of  either  of  the  last  two  sections, 
shall  be  deemed  guilty  of  a  misdemeanor. 

§  289.  Every  person,  convicted  of  an  offence  under 
either  of  the  last  four  sections,  shall  be  punished  by 
fine  and  imprisonment,  or  both,  in  the  discretion  of  the 
court,  in  which  he  shall  be  convicted ;.  but  such  fine 
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shall  not  exceed  one  thousand  dollars,  nor  such  im- ' 
prisonment  six  months. 

Whenever  it  shall  appear,  by  satisfactory  proof,  that 
any  one  is  held  in  illegal  confinement  or  custody,  and 
that  there  is  reason  to  believe,  that  he  will  be  carried 
out  of  the  state,  or  suffer  some  irreparable  injury  before 
he  can  be  relieved,  by  the  issuing  of  a  writ  of  deliver* 
ance,  any  court  or  judge  authorised  to  issue  such  writ 
may  issue  a  warrant  under  his  hand,  directed  to  any 
sheriff,  constable  or  other  person,  reciting  the  facts,  and 
commanding  such  officer  or  person  to  take  the  party 
and  forthwith  to  bring  him  before  such  court  or  judge, 
to  be  dealt  with  according  to  law. 

§  290.  When  the  proof  mentioned  in  the  last  section, 
shall  also  be  sufficient,  to  justify  an  arrest  of  the  per- 
son having  such  party  in  his  custody,  as  for  a  criminal 
offence  committed  in  the  taking  or  detaining  of  such 
party,  the  warrant  shall  also  contain  an  order  for  the 
arrest  of  such  person  for  the  offence. 

§  291.  Any  officer  or  person  to  whom  such  warrant 
shall  be  directed,  shall  execute  the  same,  by  bringing 
the  prisoner  therein  named,  and  the  person  who  detains 
him,  if  so  commanded  by  the  warrant,  before  the  court 
or  judge  issuing  the  same,  and  thereupon  the  person, 
detaining  such  party,  shall  make  a  return  in  like  man- 
ner, and  the  like  proceedings  shall  be  had,  as  if  a  writ 
of  deliverance  had  been  issued  in  the  first  instance. 
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§  292.  If  the  person  having  the  party  in  his  custody 
shall  he  brought  before  the  court  or  judge,  as  for  a 
criminal  offence,  he  shall  be  examined,  committed, 
bailed  or  discharged,  by  such  court  or  judge .  in  like 
manner  as  in  other  criminal  cases  of  the  like  nature. 

§  293.  Any  officer  or  other  person  refusing  to  deliver 
a  copy  of  an  order,  warrant,  process,  or  other  authority, 
by  which  he  shall  detain  any  person,  to  any  one  who 
shall  demand  such  copy,  and  tender  the  fees  thereof, 
shall  forfeit  two  hundred  dollars  to  the  person  so  de- 
tained. 

§  294.  The  provisions  of  the  common  law,  in  regard 
to  the  writ  of  habeas  corpus,  or  deliverance,  treated  of 
in  this  chapter,  are  hereby  abrogated,  except  so  much 
and  such  parts  therof  as  may  be  necessary  to  carry  into 
full  effect  the  provisions  herein  contained,  and  the  au- 
thority of  courts  and  officers,  to  award  such  writ,  or  to 
proceed  thereon  by  the  common  law,  shall  be  exercised 
in  conformity  to  the  provisions  of  this  chapter,  in  all 
cases  therein  provided  for. 

§  '^96.  All  writs  of  deliverance  or  discharge,  issued 
pursuant  to  the  provisions  of  this  chapter,  shall  be  un- 
der 0\e  seal  of  the  supreme  court. 

§  296.  Every  such  writ  may  be  made  returnable  at  a 
ertain  time,    or  forthwith,  as  the  case  may  require. 
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,  §  297.  Every  such  writ  shall  be  endorsed  with  a  cer^ 
tificate,  that  the  same  has  been  allowed,  and  with  the 
date  of  such  allowance,  which  endorsement  shall  be 
signed  by  the  judge. 

§  298.  Whenever  a  writ  of  deliverance  shall  be  re- 
quired, in  any  action  or  matter,  civil  or  criminal,  to 
which  the  people  of  this  state  shall  be  a  party,  the  ap- 
plication therefor  may  be  made  by  the  attorney-general, 
or  the  district- attorney  having  charge  of  such  action  or 
matter,  and  whenever  so  issued,  the  court  or  judge  al- 
lowing it,  shall  state  in  the  endorsement  of  the  allow- 
ance of  such  writ,  that  it  was  issued  on  such  applida- 
tion. 

§  299.  Writs  of  deliverance  must  be  served  by  an 
elector  of  this  state,  and  the  service  thereof  shaU  not 
be  deemed  complete,  unless  the  person,  serving  the 
same,  shall  tender  to  the  person,  in  whose  custody  the 
prisoner  may  be,  if  such  person  be  a  sheriff,  coroner, 
constable  or  marshal,  the  fees  allowed  by  law  for 
bringing  up  the  party,  nor  unless  he  shall  also  give  bond 
to  such  sheriff,  coroner,  constable  or  marshal,  as  the 
case  may  be,  in  a  penalty  double  the  amount  of  the 
sum  for  which  the  party  is  detained,  if  he  is  detained 
for  any  specific  sum  of  money,  and  if  not,  then  in  the 
penalty  of  one  thousand  dollars,  conditioned  that  such 
peraon  will  pay  the  charges  of  carrying  back  the  party, 
if  he  shall  be  remanded,  and  that  such  party  shall  not 

(THran  Rep.]  8 
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escape  by  the  way,  either  in  going  to  or  returning  from 
the  place  to  which  he  is  to  be  taken. 

§  300.  The  last  section  shall  not  apply  to  a  caae 
where  the  writ  is  sued  out  by  the  attorney-general,  or 
by  the  district  attorney. 

§301.  The  writ  of  deliverance  may  be  served,  by 
delivering  the  same  to  the  person  to  whom  it  is  direc- 
ted. If  he  cannot  be  found,  it  may  be  served  by  leav- 
ing it  at  the  jail,  or  other  place,  in  which  the  party  im-~ 
prisoned  or  restrained  of  his  liberty  may  be  confined, 
with  any  under  officer  or  other  person  of  proper  age, 
having  charge  for  the  time,  of  such  prisoner. 

§  302.  If  the  person  on  whom  the  writ  ought  to  be 
served,  conceal  himself,  or  refuse  admittance  to  the 
person  attempting  to  serve  the  same,  it  may  be  served 
by  affixing  it  or  a  copy  thereof,  in  some  conspicuous 
place  on  the  outside,  either  of  his  dwelling  house,  or  of 
the  place  where  the  party  is  confined. 

§  303.  It  shall  be  the  duty  of  every  sheriff*,  coroner, 
constable  or  marshal,  upon  whom  a  writ  of  deliver- 
ance shall  be  served,  whether  such  writ  be  directed  to 
him  or  not,  upon  payment  or  tender  of  the  charges  al- 
lowed by  law,  and  the  delivery  or  tender  of  the  bond 
herein  prescribed,  to  obey  and  return  snch  writ,  accord- 
ing to  the  exigency  thereof;  and  it  shall  be  the  duty 
of  every  other  person,  upon  whom  snch  writ  shall  be 
served,  having  the  custody  of  the  individual,  for  whose 
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benefit  the  writ  shall  be  isipued,  to  obey  and  return  such 
writ  according  to  the  command  thereof,  without  re- 
quiring any  bond,  or  the  payment  of  any  charges,  un- 
less the  payment  of  such  charges  shall  have  been  re- 
quired by  the  judge  issuing  the  writ. 

§  304.  Every  judge,  allowing  a  writ  of  deliverance 
directed  to  a  person  other  than  a  sheriff,  coroner,  con- 
stable or  marshal,  may,  in  his  discretion,  require  as  a 
duty  to  be  performed,  in  order  to  render  the  service 
thereof  effectual,  that  the  charges  of  bringing  up  such 
prisoner  shall  be  paid  by  the  applicant ;  and  in  such 
case  he  shall,  in  the  allowance  of  the  writ,  specify  the 
amount  of  such  charges,  which  shall  not  exceed  the 
fees  allowed  by  law  to  sheriffs  for  similar  services. 

§  305.  If  the  writhe  returnable  at  a  certain  time,  such 
return  shall  be  made,  and  the  party  shall  be  produced, 
at  the  time  and  place  specified  therein;  if  it  be  re- 
turnable forthwith,  and  the  place  be  within  twenty 
miles  of  the  place  of  service,  the  return  shall  be  made 
and  the  prisoner  shall  be  produced  within  twenty-four 
hours,  and  the  same  time  shall  be  allowed  for  every  ad- 
ditional twenty  miles. 

§  306.  No  question  once  finally  adjudged  upon  a  writ 
of  deliverance,  shall  be  re-examined  upon  a  subsequent 
writ  of  deliverance. 
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Chapter  V. 

Appeals. 

§  307.  From  an  order  of  the  supreme  court,  or  a  judge 
thereof,  refusing  a  state  writ,  an  appeal  may  be  taken 
to  the  general  term  of  the  supreme  court.  For  that 
purpose,  if  the  order  have  been  made  by  a  judge  out  of 
court,  it  must'be  first  entered  with  the  clerk. 

§  308.  From  the  judgment  or  final  order,  after  the  al- 
lowance of  a  state  writ,  an  appeal  may  be  taken  to  the 
general  term  of  the  supreme  court. 

§  309.  The  appeal,  mentioned  in  the  last  two  sections 
must  be  made  by  the  service  of  a  notice  in  writing  on 
the  adverse  party,  and  on  the  clerk  with  whom  the 
judgnjent  or  order  appealed  from  is  entered,  stating  the 
appeal  from  the  same  or  some  specified  part  thereof 

§  3 1 0.  Upon  the  appeal  being  perfected,  the  clerk,  with 
whom  the  notice  of  appeal  is  entered,  shall,  at  the  ex- . 
pense  of  the  appellant,  forthwith  transmit  to  the  appel- 
late court,  a  certified  copy  of  the  notice  of  appeal,  and 
of  the  judgment  or  order  appealed  from,  with  all  papers 
relating  thereto. 

§  31 1.  Upon  an  appeal  from  a  judgment  or  final  order, 
the  appellate  court  may  review  any  intermediate  order, 
involving  the  merits,  and  necssarily  affecting  the  judg- 
ment or  final  order. 
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§  312.  Upon  an  appeal  from  a  judgment  or  order,  the 
appellate  court  may  reverse,  affirm,  or  modify  the  judg- 
ment or  order  appealed  from,  in  the  respect  mentioned 
in  the  notice  of  appeal,  and  may,  when  it  is  necessary 
or  proper,  order  a  new  trial. 

§  313.  The  appeal  mentioned  in  sections  307  and  308 
must  be  taken,  within  sixty  days  after  written  notice  of 
the  judgment  or  order  shall  have  been  given  to  the  par- 
ty appealing. 

§  314.  The  appellant  shall  furnish  the  appellate  court 
with  copies  of  the  notice  of  appeal,  and  of  the  order  or 
judgment  appealed  from,  and  of  all  other  papers  trans- 
mitted with  it,  to  the  appellate  court.  If  the  appellant 
fiul  to  do  so,  the  appeal  shall  be  dismissed,  unless  the 
court  otherwise  order. 

§  316.  To  render  an  appeal  effectual  for  any  purpose, 
a  written  imdertaking  must  be  executed,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  to  the  effect  that 
the  appellant  will  pay  all  costs  and  damages  that  may 
be  awarded  against  him  on  the  appeal,  not  exceeding 
two  hundred  and  fifty  dollars,  or  that  sum  must  be  de- 
posited with  the  clerk,  with  whom  the  judgment  or  or- 
der appealed  from  was  entered,  to  abide  the  event  of 
the  appeal.  The  undertaking  must  be  filed  with  the 
clerk. 
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TITLE  II. 

Onter  for  the  production  of  a  person  to  testify  or  to  answer  in  certain  cases. 

§  316.  The  writ  of  habeas  corpus  to  bring  up  a  per- 
son to  t'  stify,  or  to  answer  a  claim  of  title  to  his  ser- 
vices, is  abolished. 

§  317.  Every  court  of  record  shall  have  power,  upon 
the  application  of  a  party  to  any  action  or  proceeding, 
ing,  civil  or  criminal,  pending  in  such  court,  to  make 
an  order,  for  the  purpose  of  producing  before  the  court 
any  prisoner,  who  may  be  detained  in  any  jail  or  prison 
within  the  state,  for  any  cause  except  a  sentence  for 
felony,  to  be  examined  as  a  witness  in  such  action  or 
proceeding,  in  behalf  of  the  party  making  the  applica- 
tion. 

§  318.  Every  such  application  shall  be  verified  by 
affidavit,  and  shall  state, 

1.  The  title  and  nature  of  the  action  or  proceeding, 
in  regard  to  which  the  testimony  of  such  prisoner  is 
desired,  and 

2.  That  the  testimony  of  such  prisoner  is  material 
and  necessary  to  such  party,  on  the  trial  or  hearing  of 
such  action  or  proceeding,  as  he  is  advised  by  counsel 
and  verily  believes. 

If  the  application  be  made  by  the  attorney-general 
or  the  district-attorney,  it  shall  not  be  necessary  to  swear 
to  the  advice  of  counsel. 
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^319.  Such  order  may  also  be  made  by  a  judge  of 
the  supreme  court  or  a  county  judge,  upon  the  like  ap- 
plication of  a  party  to  an  action  or  proceeding  pending 
in  a  court  of  record,  or  pending  before  any  officer  or 
body,  authorised  to  examine  witnesses,  in  any  action  or 
proceeding. 

§  320.  Such  order  may  also  be  made  by  any  of  the 
judges  aforesaid,  upon  the  application  of  a  party  to  an 
action  before  a  justice  of  the  peace,  to  bring  any  pri- 
soner confined  in  the  jail  of  the  same  county,  or  the 
county  next  adjoining  that  where  such  justice  may  re- 
side, before  such  justice  to  be  examined  as  a  witness 

§  321.  When  a  person  shall  be  in  execution  on  civil 
process,  or  committed  on  a  criminal  charge,  and  an 
order  shall  be  made,  to  bring  the  body  of  such  prisoner 
before  a  court,  to  testify  or  to  answer  for  a  contempt  or 
other  matter,  and  if  it  be  answered  to  the  order,  that 
the  prisoner  is  charged  in  execution  or  committed  as 
aforesaid,  he  shall  be  remanded,  after  having  testified 
or  answered,  and  if  an  order  or  commitment  be  made 
against  such  prisoner,  he  shRll  be  so  committed  to  the 
prison  from  which  he  was  taken. 

§  322.  Nothing  contained  in  this  part  shall  affect  an 
an  ai^tion  or  proceeding  already  commenced* 


PART  IV. 


Of  Jnron. 

TiTLX  I.  Of  jurors  generaUy^  and  the  lists  of  gnnd  utd  trial  juries. 

II.  Of  drawiug  from  the  trial  jury  box,  and  summoning  and  empannelliai^ 

trial  juries,  in  civil  actions. 
III.  Of  juries  and  jury,  trials  in  courts  of  justices  of  thepeace,  andjuiticea' 
and  other  inferior  courts  in  cities. 


TITLE  I. 

Of  jurors  generally,  and  the  lists  of  grand  and  trial  juries. 

§  323.  At  the  next,  and  at  each  succeeding  annual 
meeting  of  the  assessors  of  the  several  towns  and  wards 
in  this  state,  to  be  ^eld  on  or  before  the  first,  day  of 
August  in  each  year,  for  the  purpose  of  completing  the 
assessment  rolls,  the  assessors  of  the  several  towns  and 
wards  shall  select,  from  the  assessment  roll,  names  to 
form  the  jury  list,  for  such  town  or  ward,  to  serve  for 
one  year,  as  county  jurors,  and  for  the  next  succeeding 
year  thereafter,  as  town  or  ward  jurors. 

§  324.  Thirty-six  jurors  shall  be  selected  for  each  town 
or  ward ;  and  when  it  contains  over  one  thousand  in- 
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kabitants,  by  the  latest  state  or  national  census,  two  ad- 
ditional jarors  for  every  hundred  inhabitants  over  one 
thousand. 

§  326.  A  juror  shall  be, 

1.  A  male  inhabitant  of  the  town  in  which  he  is  se- 
lected, and  not  exempt  from  serving  on  juries : 

2.  Over  twety  one,  and  under  sixty  years  of  age : 

3.  In  the  possession  of  his  natural  faculties,  and  not 
decrepid : 

4.  Of  good  moral  character,  sound  judgment,  and 
well  informed ;  and, 

5.  Subject  to  be  assessed  for  personal  property  belong- 
ing to  him ;  or,  having  a  freehold  estate  in  the  county, 
in  his  own  right,  or  in  right  of  his  wife,  of  the  value  of 
one  hundred  and  fifty  dollars;  or,  subject  to  assessment 
for  land,  in  his  possession,  which  he  holds  under  con- 
tract for  the  purchase  thereof,  upon  which  improvements 
have  been  made,  of  the  value  of  one  hundred  and  fifty 
dollars. 

§  326.  A  fair  copy  of  the  jury  list  shall  be  made,  and 
left  with  one  of  the  assessors ;  notices  shall  also,  forth- 
with be  put  up,  at  three  or  more  public  places  in  the 
town  or  ward,  either  with  or  separate  from  the  notice 
required  by  statute  of  the  completion  of  the  assess- 
ment roll,  stating  that  the  annual  jury  list  is  made  out, 
and  is  left  with  such  assessor  at  a  specified  place  for 
examination  and  correction,  during^  twenty  days. 
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§  827.  A  person  exempt  from  jury  service,  and  vrhom 
name  is  placed  on  the  jury  list,  may  present  the  evi^ 
dence  of  his  exemption  to  the  assessors,  and  his  name 
shall  thereupon  he  struck  from  the  list,  and  another 
substituted  for  it. 

§  828.  The  jury  list,  when  completed,  shall  contain 
the  names  of  the  jurors,  in  the  same  relative  order  in 
which  they  are  entered  on  the  assessment  roll,  with 
the  occupation  of  each  juror,  set  opposite  to  his  name, 
and  shall  be  numbered  in  that  order,  from  one  to  the 
highest  number  selected,  by  figures  set  opposite  to  the 
names,  respectively. 

Those  having  the  figure  one,  three,  five,  and  so  on, 
in  alternate  numbers,  shall  constitute  the  trial  jury,  for 
the  courts  of  record,  for  one  year ;  the  remaining  names 
shall  constitute  the  grand  jury  for  the  same  year ;  and 
the  whole,  shall  constitute  the  town  or  ward  jury,  for 
the  next  succeeding  year. 

§  329.  One  copy  of  such  jury  list  shall  be  immedi- 
ately filed  in  the  office  of  the  clerk  of  the  town,  and 
another  transmitted  to  the  county  clerk,  and  filed  in 
his  oflice,  each  of  which,  shall  be  certified  by  the  as- 
sessors to  be  the  jury  list  for  the  year.  The  jury  lists 
may  be  transmitted  by  mail,  or  any  other  safe  convey- 
ance ;  and  in  case  of  loss,  a  new  copy  may  be  obtained, 
by  the  county  clerk,  from  the  assessors,  or  the  town 
clerk's  ofllce. 

§  330.  On  the  completion  of  the  return  of  jurors  from 
the  several  towns  and  wards,  and  before  the  drawing 
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of  a  jury  for  any  court  to  be  held  in  the  month  of  Oc- 
tober in  each  year,  the  county  clerk  shall  destroy  all 
the  ballots  in  the  grand  and  trial  jury  boxes,  and  make 
new  ballots  for  each  box,  from  the  lists  so  returned,  by 
writing  the  names  on  separate  slips  of  paper,  similar  in 
size  and  appearance,  one  name  on  each  slip,  folded  so 
as  to  conceal  the  name,  and  shall  deposit  the  same  in 
two  separate  boxes,  the  grand  and  trial  jurors  each 
having  an  iappropriate  box,  to  be  marked  and  known  as 
such. 

§  331.  At  the  first  selection  of  jurors  under  this  act,  a 
separate  list  of  jurors,  to  serve  one  year  only,  as  town 
or  ward  jurors,  shall  be  selected  by  the  same  officers, 
who  are  required  to  select  the  county  jurors,  and  a 
separate  list  thereof  shall  be  filed  in  the  several  town 
clerks'  offices ;  in  a  city  having  no  town  clerk,  it  shall 
be  filed  in  the  office  of  the  county  clerk. 

§  332.  The  jurors  shall  be  selected  in  such  manner, 
as  that  the  same  person  shall  not  be  placed  on  the  jury 
list,  for  two  successive  years,  except^that,  in  towns 
where  the  number  of  persons,  whose  names  are  on  the 
assessment  roll,  is  so  small,  that  seventy-two  compe- 
tent jurors  cannot  be  obtained,  the  number  of  jurors, 
returned  as  county  jurors,  shall  not  exceed  one-half  the 
number  of  competent  jurors ;  and  in  such  case,  all  the 
competent  jurors,  shall  be  subject  to  duty  as  town 
jurors. 
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§  338.  The  court  shall  discharge  any  person  from 
serving  as  a  juror, 

1.  When  such  person  is  not  a  qualified  juror  within 
the  provisions  of  section  325  of  this  chapter: 

2.  When  there  is  any  legal  exception  against  him : 

3.  When  such  person  is  a  non-commissioned  officer, 
musician  or  private  of  a  uniformed  company  or  troop, 
and  is  duly  equipped  and  uniformed  accordiog  to  law, 
and  shall  claim  such  exemption.  The  evidence  of  such 
exemption  shall  be  the  certificate  of  the  commanding 
officer  of  the  company  or  troop,  that  the  person  claim- 
ing the  same  is  a  member  of  such  company,  and  is  du- 
ly equipped  and  uniformed,  according  to  law.  Such 
certificate  must  be  dated  within  three  months  of  the 
time  of  presenting  the  same ;  and  the  signature  must 
be  verified  by  oath.  Every  such  certificate  shall  be 
filed  with  the  clerk  of  the  court  to  which  it  shall  be 
offered : 

4.  When  such  person  is  a  member  of  any  company 
of  firemen,  duly  organized  according  to  law : 

5.  When  such  person  is  in  the  actual  employment 
of  any  glass,  cotton,  linen,  woolen  or  iron  manufactur- 
ing company,  by  the  year,  month  or  season : 

6.  When  such  person  is  a  superintendent,  engineer 
or  collector  of  any  canal  authorized  by  the  laws  of  this 
state,  any  portion  of  which,  shall  be  actually  construct- 
ed and  navigated: 

7.  When  such  person  is  a  minister  of  the  gospel,  or 
teacher  in  any  college  or  academy,  or  when  such  per- 
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son  is  or  shall   be  specially  .exempted   by  law   from 
serving  on  juries. 

§  334.  When  the  court  shall  have  discharged  juror, 
for  any  of  the  causes  in  the  last  section  specified,  the 
clerk  shall  destroy  the  ballot  containing  the  name  of 
such  juror. 

§  335.  The  court  to  which  a  person  shall  be  returned 
as  a  juror  shall  excuse  him  from  serving  at  such  court, 
whenever  it  shall  appear, 

1.  That  he  is  a  practicing^physician,  and  has  patients 
requiring  his  attention ;  or, 

2.  That  he  is  surrogate,  or  justice  of  the  peace,  or 
executes  any  other  civil  office,  the  duties  of  which  are, 
at  the  time,  inconsistent  with  his  attendance  as  a  ju- 
ror: 

3.  That  he  is  a  teacher  in  any  school,  actually  em- 
ployed and  serving  as  such 

4.  When,  for  any  other  reason,  the  interests  of  the 
public,  or  of  the  individual  juror,  will  be  materially  in- 
jured by  such  attendance;  or  his  own  health,  or  that  of 
any  member  of  his  family,  requires  his  absence  from 
such  court : 

And  when  any  person  shall  be  so  excused  from  serv- 
ing his  name  shall  be  returned  to  the  box  from  which 
it  was  taken. 

§  336.  After  the  adjournment  of  the  court  at  which 
any  jurors  shall  have  been  returned,  as  herein  provided, 
the  clerk  shall  deposit  the  ballots  ctontaining  the  names 
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of  those  who  attended  and  served  as  jurors,  in  a  box 
distinct  from  that,  from  which  they  were  taken ;  and 
the  ballots  containing  the  names  of  those  who  did  not 
appear  and  serve  as  jurors,  which  shall  not  have  been 
destroyed,  shall  be  returned  to  the  box  from  which  they 
were  taken. 

§  337.  The  county  clerk  shall  return  to  the  box  from 
which  they  were  taken,  the  names  of  those  jurors  who 
appear,  from  such  certified  list,  to  have  been  excused 
from  serving,  or  to  have  made  default  in  their  appear- 
ance ;  he  shall  destroy  the  ballots  containing  the  names 
of  those  who  were  discharged  on  account  of  their  being 
exempt,  or  by  reason  of  being  unqualified ;  and  he  shall 
deposite  the  ballots  containing  the  names  of  those  who 
appeared  and  served,  in  a  separate  box,  distinct  from 
that  from  which  they  were  taken. 

TITLE  II. 

Of  drawing  from  the  trial  jury  box,  and  summoning  and  empannelling  trial  juries 

in  civil  acMons. 

§  338.  At  least  fourteen,  and  not  more  than  twenty 
da^  s  before  the  time  appointed  for  the  holding  of  a 
court  at  which  a  trial  jury  for  civil  actions  is  req[uired, 
the  clerk  of  the  county  shall  draw  the  names  of  thirty- 
six  jurors,  to  serve  at  such  court,  as  trial  jurors.  When 
any  greater  number  of  jurors  has  been  ordered,  accord- 
ing to  law,  he  shall,  at  the  same  time,  draw  such  addi- 
tional number. 
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f  389.  In  the  city  of  New-York,  the  number,  of  trial 
jurors,  to  be  drawn  as  prescribed  in  the  last  section,  for 
any  court,  shall  be  eighty -four,  and  any  number  in  ad- 
dition that  shall  have  been  ordered  according  to  law. 

§  340.  The  supreme  court,  in  any  district,  at  a  general 
or  special  term,  may,  by  an  order  to  be  entered  in  the 
*  minutes  of  the  court,  direct  a  greater  uu  j. her  of  trial 
juror3  to  be  drawn,  to  attend  any  future  circuit  court,  in 
any  county,  within  such  district.  The  superior  court, 
and  court  of  common  pleas,  in  the  city  of  New- York, 
may,  in  like  manner,  make  a  similar  order,  in  respect 
to  a  trial  jury  in  any  future  term  of  those  courts,  res- 
pectively: but  the  whole  additional  -.  umber  so  ordered  for 
any  court,  shall  not  exceed  eighty-four. 

§  341.  At  least  six  days'  notice  of  the  drawing,  shall 
be  given  by  such  clerk,  by  publishing  the  same  in  a 
newspaper  of  the  county,  if  there  be  any,  and  if  not, 
by  affixing  such  notice  on  the  outer  door  of  the  house, 
where  the  court  for  which  such  jury  is  to  be  drawn,  is 
about  to  be  held.  A  copy  of  such  notice  shall  also  be 
served  on  the  sheriff  of  the  county,  and  on  one  of  the 
persons  authorized  to  sit  as  a  judge  of  the  court  at  least 
three  days  previous  to  the  time  appointed  therein  for 
drawing. 

§  342.  At  the  time  so  appointed,  it  shall  be  the  duty  of 
the  sheriff  of  t  e  count  v,  in  person,  or  by  his  under  sheriff, 
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and  of  the  judge  on  whom  such  notice  shall  have  been 
senred,  to  attend  at  the  clerk's  office,  to  superintend  the 
drawing  of  the  jury.  If  either  of  them  do  not  appear, 
the  clerk  must  adjourn  the  drawing  to  the  next  day, 
and  must,  Uy  written  notice,  require  th*  delinquent  she- 
riff or  judge,  or  any  two  justices  of  the  peace,  or  special 
justices,  to  attend  the  drawing  at  that  time. 

§  343.  Jf  the  officers  on  whom  the  notice  is  served 
shall  then  appear,  but  not  otherwise,  the  clerk  shall  pro- 
ceed, in  their  presence,  to  draw  the  jury. 

§  343.  'I  he  clerk  shall  conduct  the  drawing  as  follows : 

1.  He  shall  shake  the  boxes  containing  th«  names  of 
jurors  returned  to  '  im,  so  as  to  mix  the  ballots  as  much 
as  possible : 

2.  He  shall  then  publicly  draw  out  of  the  trial  jury 
box  as  many  of  the  ballots  as  there  shall  be  trial  juron 
required  by  law  or  specially  ordered  for  such  court. 

3.  A  minute  of  the  drawing  of  each  jury  shall  be  kept, 
in  which  shall  be  entered  the  name  coDtained  on  every 
ballot  drawn,  before  any  other  ballot  shall  be  drawn : 

4.  If  when  thi*  whole  number  of  ballots  required  is 
drawn,  it  sha  1  satisfactorily  appear  that  a  person  whose 
name  is  contained  on  any  ballot  is  dead,  or  has  become 
insane,  or  has  permanently  removed  from  the  county, 
that  fact  shall  b  •  contained  in  tlje  minute  of  the  draw- 
ing, and  the  ballot  containing  such  name  shall  be  de- 
stroyed : 
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5.  Another  ballot  shall  then  be  drawn,  in  place  of 
that  destroyed,  and  the  name  contained  thereon  shall  in 
like  manner  be  entered  in  the  minutes  of  the  drawing: 

6.  The  same  proceedings  shall  be  had  as  oflen  as 
may  be  necessary,  until  the  whole  number  of  jurors  re- 
quired shall  have  been  drawn : 

7.  The  minute  of  the  drawing  of  each  jury  separate- 
ly, shall  then  be  signed  by  the  clerk  and  the  attending 
officers,  and  shall  be  filed  in  the  clerk's  office. 

8.  Separate  lists  of  the  names  of  the  persons  so  drawn, 
with  their  places  of  residence  and  occupations  respec- 
tively, and  specifying  for  what  court  they  were  drawn, 
shall  be  made  and  certified  by  the  clerk  and  the  attend- 
ing officers,  and  shall  be  delivered  to  the  sheriff  of  the 
county. 

§  344.  The  sheriflf  shall  summon  the  persons  named 
in  the  lists,  to  attend  the  court,  at  least  six  days  pre- 
vious to  the  sitting  thereof,  by  giving  personal  notice  to 
each,  or  by  leaving  a  writte^i  notice  at  his  place  of  res- 
idence, with  some  person  of  suitable  age  and  discre- 
tion. He  shall  return  the  lists  to  the  court,  at  the  open- 
ing thereof,  specifying  those  who  were  summoned,  nnd 
the  manner  in  which  each  person  was  summoned. 

§  345.  It  shall  be  the  duty  of  the  county  clerk,  and  of 
the  sherifi*,  to  furnish  any  person  applying  therefor,  a 
copy  of  the  list  of  jurors  drawn  to  attend  any  court. 
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§  346.  The  court  to  which  any  list  of  jurors  so  drawn 
shall  be  returned  by  the  sheriff,  shall  impose  a  fine,  not 
exceeding  twenty-five  dollars,  for  each  day  that  any 
person  duly  summoned  as  a  juror,  shall,  without  rea- 
sonable cause,  neglect  to  attend.  But  if  it  appear  by 
such  return,  that  any  person  was  summoned  by  leaving 
a  written  notice  at  his  place  of  residence,  the  court 
shall  suspend  such  fine,  until  upon  an  order  to  show 
cause  an  opportunity  is  offered  him  to  be  heard. 

§  347.  The  clerk  of  any  court  of  record,  for  which  a 
I  jury  shall  be  drawn,  where  such  clerk  is  not  the  county 
clerk,  shall,  within  one  week  after  the  jury  shall  be  dis- 
charged, deliver  to  the  clerk  of  the  county  a  certified 
list  of  all  the  jurors  who  were,  returned  to  such  court, 
and  shall  specify  therein : 

1.  Those  who  appeared  and  served: 

2.  Those  who  were  discharged  on  account  of  their 
being  exempt  from  serving  on  juries,  or  by  reason  of 
being  unqualified : 

3.  Those  who,  for  any  other  reason,  were  excused 
from  serving. 

§  348.  If  at  the  time  of  drawing  any  jury  by  the  clerk 
as  herein  provided,  there  shall  not  be  a  sufiicient  num- 
ber of  ballots  remaining  in  the  first  box  in  which  they 
were  deposited,  after  drawing  all  that  may  be  therein, 
the  clerk  shall  proceed  to  draw  the  necessary  number 
from  the  second  box  hereinbefore  mentioned,  contain- 
ing the  names  of  tho^  jurors  who  have  beibre  served ; 


181 

and  shall  continue  to  draw  from  such  box,  until  a  new 
return  of  jurors  be  made  by  the  town  officers,  as  here- 
in provided, 

§  349.  Any  circuit  court,  or  the  superior  court  or 
court  of  common  pleas,  in  the  city  and  county  of  New- 
York,  may  during  the  continuance  of  such  court,  as  of- 
ten as  it  may  be  necessary,  order  a  new  panel  of  thirty- 
six  trial  jurors  to  be  drawn  to  attend  such  court.  Upon 
such  order  being  served  on  the  clerk  of  the  city  and 
county  of  New- York,  he  shall  proceed  to  draw  the  ju- 
rors so  ordered,  and  deliver  a  lis<t  of  the  names  drawn, 
to  the  sheriff,  in  the  same  manner  as  herein  provided 
in  relation  to  other  jurors. 

§  350.  The  sheriff  shall  summon  such  jurors  in  the 
manner  herein  directed  respecting  the  first  jury  drawn, 
and  shall  in  like  manner  return  the  names  of  those 
summoned  to  the  court. 

§  351.  Upon  the  attendance  of  such  new  jurors,  the 
former  jurors  shall  be  discharged,  and  all  trials  and  pro. 
ceedings  in  such  court  shall  be  had  before  such  new 
jurors,  in  the  same  manner  as  the  same  might  have 
been  had  before  such  former  jurors. 

§  362.  Special  or  struck  juries  shall  not,  hereafter,  be 
had,  except  by  consent  of  the  parties  ;  nor  shall  an  alien 
be  entitled  to  a  jury  of  part  aliens  or  strangers. 
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§  363.  Whenever  a  sufficient  number  of  jurors,  duly 
drawn  and  suiumoned,  do  not  appear,  or  cannot  be  ob- 
tained, to  form  a  jury,  the  court  may  order  the  sberifF 
to  summon  a  sufficient  number,  (specifying  the  num- 
ber) to  complete  the  jury. 

§  354.  In  the  city  and  county  of  New- York,  the 
names  of  persons  so  required  to  complete  the  jury, 
shall  be  drawn  by  the  county  clerk,  in  the  presence  of 
the  sherift'  or  under  sheriff,  and  of  one  or  more  of  the 
judges  of  the  court,  from  the  jury  box. 

§  355.  In  any'other  county,  the  names  of  the  jurors 
required  to  complete  the  jury,  may,  in  the  discretion  of 
the  court,  be  drawn  as  provided  in  thi-  last  section,  or 
may  be  publicly  designated  by  the  court  from  the  ty- 
Scanders,  or  the  body  of  the  count  v- 

§  356.  The  sheriff  shall  summon  the  persons,  whose 
names)  are  so  drawn,  or  designated  Every  person  wso 
summoned  shall  attend  forthwith,  and  serve  as  a  juror, 
unless  excused  by  the  court;  and  for  e^ery  neglect  or 
refusal  so  to  attend,  shall  be  subject  to  fin^,  in  the  same 
manner  as  jurors  regularly  drawn  and  summoned  as 
herein  before  provided ;  and  the  persons  so  summoned 
shall  be  subject  to  ail  exceptions  and  challenges,  as 
other  jurors. 

§  357.  It  shall  not  be  a  cause  of  challenge  to  any  pa- 
nel of  jurors,  in  any  action  that  the  clerk  of  the  county 
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who  drew  them,  was  a  party  or  interested  in  such  cause, 
or  was  counsel  or  attorney  for,  or  related  to,  either  par- 
ty therein. 

§  358.  It  shall  not  be  a  good  cause  of  challenge  to 
the  panel  of  jurors,  in  any  action,  that  they  were  sum- 
moned by  the  sheriff'  who  was  a  party,  or  interested 
therein,  or  related  to  either  party  therein,  unless  it  be 
alleged  in  such  challenge,  and  be  satisfactorily  shown, 
that  some  of  the  jurors  drawn  by  the  clerk  were  not 
summoned,  and  that  such  omission  was  intentional. 

§  359.  Li  penal  actions,  it  shall  not  be  a  good  cause 
of  challenge  to  the  jurors  summoned;  or  to  any  officer 
summoning  them,  that  such  juror  or  officer  is  liable  to 
pay  taxes  in  any  town  or  county  which  may  be  bene- 
fited by  the  recovery. 

§  360.  The  plaintiff*  and  defendant  shall  each  be  en- 
^titled  to  challenge,  peremptorily,  two  of  the  persons 
dmwn  as  jurors,  for  any  trial  in  a  civil  action;  but  per- 
emptory challenges  shall  not  be  allowed  to  any  one  or 
more  of  several  plaintiffs  or  defendants,  without  the 
concurrence  of  all  the  plaintiffs  or  defendants  in  the 
issue,  who  appear  at  the  trial. 

§  361.  At  the  opening  of  ever>  court  at  which  issues 
of  fact  are  to  be  tried  by  j«t/,  the  clerk  of  such  court 
shall  cause  the  names  of  the  several  persons  returned 
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residence  and  occupations,  to  be  written  on  several  and 
distinct  ballots;  each  in  the  same  manner,  as  near  as 
may  be,  and  so  as  to  resemble  each  other  as  much  as 
possible,  and  so  that  the  name  written  thereon  shall 
not  be  visible.  The  ballots  shall  be  deposited  in  a  suf- 
ficient box,  from  which  they  shall  be  drawn,  as  herein- 
after provided. 

§  8H2.  When  an  issde  shall  be  brought  on  for  trial  by 
jury,  the  clerk  of  the  court,  under  its  direction,  sh'all 
openly  draw  out  of  the  box,  in  which  they  were  depo- 
sited, o  many  of  the  ballots  containing  the  names  of 
the  jurors  returned,  one  after  another,  as  shall  be  suffi- 
cient to  form  a  jury. 

• 

§  363.  The  first  twelve  persons  who  shall  appear,  as 
their  names  are  drawn  and  called,  and  shall  be  approv- 
ed as  indifferent  between  the  parties,  shall  be  sworn, 
and  shall  be  the  jury  to  try  such  issue. 

^^  364.  The  ballots  containing  the  namesof  the  jurors 
so  sworn,  shall  be  then  deposited  in  another  box,  and 
there  kept  apart  from  the  ballots  containing  the  names 
of  the  other  jurors,  until  such  jury  be  discharged. 

§  365.  After  such  jury  shall  have  been  discharged, 
the  ballots  containing  their  names  shall  be  again  fold- 
ed, in  the  same  manner  as  herein  before  directed,  and 
returned  to  the  box  from  which  they  were  first  taken; 
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and  the  same  coarse  shall  be  pursued,  as  often  as  any 
issue  shall  be  brought  on  to  be  tried  by  jury. 

§  366.  If  an  issue  shall  be  brought  on  to  be  tried  by  a 
jury,  while  there  shall  be  a  jury  empannelled  in  anoth- 
er action  in  the  same  court,  and  not  then  discharged, 
the  court  may  order  a  jury  to  be  drawn  in  the  manner 
above  directed,  out  of  the  box  containing  the  ballots 
then  undrawn;  but  in  all  other  ca^es,  the  ballots  con- 
taining all  the  names  of  all  the  jurors  returned  and  ap- 
pearing at  such  court,  shall  be  placed  together  in  the 
same  box,  befors-any  jury  shall  be  drawn  therefrom. 

§  367.  If,  by  reason  of  there  being  one  or  more  juries 
empannelled,  or  for  any  other  reason,  there  shall  not 
remain  any  ballots  undrawn;  or  if,  in  consequence  of 
jurors  being  set  aside,  no  juror  can  be  obtained  from 
the  list  of  those  returned  by  the  sheriff,  for  the  trial  of 
an  issue,  the  court  may,  as  in  other  cases,  order  the 
sheriff,  or  if  he  be  a  party  in  such  issue,  some  other 
person  to  be  appointed  by  the  court,  to  summon  other 
jurors  as  provided  in  sections  354  and  365,  who  shall 
be  returned  and  sworn,  as  hereinbefore  directed,  and 
shall  be  a  competent  jury  for  the  trial  of  such  issue, 
notwithstanding  there  may  be  none  of  the  panel  of  ju- 
rors returned  by  the  sheriff  upon  such  jury. 

^  368.  Before  any  jury  shall  be  drawn,  the  box  con- 
taining the  ballots  of  the  names  of  the  jurors  shall  be 
closed,  and  shall  be  well  shaken,  so  as  to  intermingle 
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sQch  ballots:  and  the  clerk  shall  draw  such  ballots, 
without  seeing  the  names  written  on  them,  through  a 
hole  made  in  the  lid  of  such  box,  so  large  only  as  con- 
veniently to  admit  his  hand. 

§  369.  If  a  juror  be  absent  at  the  time  his  name  is 
drawn  and  called,  or  be  set  aside,  or  excused  from 
serving  the  ballot  containing  his  name  shall  be  folded 
again,  in  the  same  manner  as  before,  and  returned  to 
the  hox  containing  the  undrawn  ballots,  so  soon  as  the 
jury  shall  be  sworn  to  try  such  issue. 

§  370.  The  jury  heretofore  known  as  the  petit  jury, 
is  in  this  act,  and  may  be  hereafter,  designated  as,  the 
trial  jury. 

§  371.  Part  4  of  this  act  is  substituted  for  the  article 
of  the  Revised  Statutes,  "of  the  return  and  summon- 
ing of  jurors;"  and  also  for  so  much  of  the  article  of 
the  Revised  Statutes,  '*  of  trial  and  its  incidents,"  as 
applies  to  the  subject  of  this  part,  and  also  for  the  act 
to  provide  for  additional  challenges  to  joxors,  paosed 
April  12,  1847. 

§  372.  Nothing  in  the  first  and  second  titles  of  this 
part,  shall  apply  to  the  city  and  county  of  New- York, 
so  far  as  to  repeal  any  of  the  provisions  contained  in 
the  "  act  in  relation  to  jurors  in  the  city  of  New- York/* 
passed  December  15,  1847. 
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TITLE  m. 

Of  joriet  and  jury  trials  in  courts  of  Justices  of  the  Peace  and  Justices'  and  other 
inferior  courts  in  cities. 

§  373.  The  town  clerk  shall,  immediately  aftej  the 
selection  of  jurors  by  the  town  officers,  furnish  to  each 
justice  of  the  peace  of  the  town,  on  request,  a  list  of 
the  town  jurors. 

§  374.  The  county  clerk  in  counties  where  there  are 

cities  having  no  town  clerk,  shall  on  request  furnish  to 

^  each  justice  of  the  peace  in  thor.3  citios,  and  to  every 

justice  or  other  ofBcer,  authorized  to  bold  a  justice's  or 

other  inferior  court  in  a  ci;y,  in  which  jury  trials  in 

civil  actions,  may  be  had,  a  list  of  the  jurors  returned 

>  for  the  wards  or  districts  for  which  such  justices  are 

elected  or  appointed,  who  have  for  the  preceding  year 

been  county  jurors,  and  who  are  herein  designated  as 

town  jurors,  and  shall  serve  as  jurors  in  those  courts 

.  for  the  district  or  ward  for  the  next  year  ensuing  taeir 

service  as  county  jurors. 

§  375.  Each  justice  shall  keep  a  jury  box  and  prepare 
and  keep  ballots  for  the  jury  in  his  court,  in  the  laanner 
required  of  the  county  clerk  for  courts  of  record,  con- 
taining the  names  of  all  the  town  jurors,  to  be  placed 
and  kept  in  liis  jury  box  until  drawn  out  for  the  trial 
of  an  issue  as  required  by  law. 
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§  376.  A  trial  by  jury  must  be  demanded  at  the  time 
of  joining  the  issue ;  and  if  neither  party  shall  require 
a  jury,  they  shall  be  deemed  to  have  waived  a  trial  by 

§  377.  When  a  trial  by  jury  shall  be  demanded,  the 
justice  shall  imniediately,  in  the  presence  of  the  parties, 
proceed  to  draw  the  names  of  twelve  jurors,  from  the 
names  of  town  jurors  in  his  box,  in  the  manner  in 
which  the  clerk  of  the  county  is  directed  to  draw  jurors 
for  the  trial  of  issues  of  fact :  and  the  trial  of  the  cause 
shall  thereupon  be  postponed,  until  a  time  and  place 
to  be  fixed  by  adjournment,  in  the  same  manner  as  if 
a  jury  had  not  been  drawn ;  or,  if  neither  party  desire 
an  adjournment,  then  to  a  time  and  plac^  to  be  deter- 
mined by  the  justice,  or  the  same  day  or  within  the 
next  two  days,  exclusive  of  Sunday,  a  day  of  election, 
or  the  fourth  of  July.  v 

§  378.  A  list  of  the  jurors  so  drawn  shall  be  im- 
mediately delivered  by  the  justice  to  any  constable  of 
the  town  or  ward,  with  an  order  endorsed  thereon, 
directing  him  to  summon  the  jurors  named  in  the  list, 
to  appear  as  jurors  in  the  action,  at  the  time  and  place 
fixed  for  the  trial,  and  it  shall  be  the  duty  of  the  con- 
stable to  proceed  forthwith  to  summon  such  jurors,  or 
so  many  of  them,  as  can  be  found,  according  to  the 
order ;  and  he  shall  make  return  thereof,  at  the  time 


139 

appointed,  with  his  certificate,  stating  the  names  of  the 
jurors  and  the  numher  of  miles  actually  travelled  by 
him  in  making  such  service. 

§  379.  At  the  time  appointed  for  the  trial,  and  on  the 
return  of  the  order,  if  the  trial  be  not  further  adjourn* 
ed,  and  if  adjourned,  then  at  the  time  to  which  the 
trial  shall  be  adjourned,  the  justice  shall  proceed  to 
draw  from  the  jurors  summoned  the  names  of  six  per- 
sons to  constitute  the  jury  for  the  trial  of  the  issue. 

<^  380.  The  ballots  containing  names  of  jurors  not 
summoned,  if  any,  and  of  those  summoned,  but  not 
drawn,  shall  be  returned  by  the  justice  to  his  jury  box, 
except  that  the  ballots  containing  the  names  of  such 
of  them  as  shall  be  not  liable  to  serve  as  jurors  shall 
be  destroyed. 

§  381.  If  a  sufficient  number  of  competent  and  indif- 
ferent jurors  shall  not  attend,  the  justice  may  direct 
others  to  be  summoned,  from  the  vicinity,  sufficient  to 
complete  the  jury. 

9 

§  382.  Six  jurors  shall  constitute  a  jury  in  a  justice's 
court,  in  a  city  or  town,  but,  by  consent  of  parties,  a 
less  number  may  constitute  it. 
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§  383.  The  ballots,  containing  the  names  of  the  jurors 
who  shall  serve  on  the  trial  of  an  issue,  shall  not  be 
returned  to  the  same  box  from  which  they  were  taken, 
until  all  the  names  have  been  drawn  out.  As  often  as 
that  shall  happen,  the  whole  number  shall  be  returned 
to  the  box,  to  be  drawn  as  in  the  first  instance. 

^  384.  Before  a  party  shall  be  entitled  to  a  jury,  he 
shall  deposit  with  the  justice  the  sum  of  three  dollars, 
for  jury  fees :  and  the  justice  shall  pay  to  all  jurors 
who  attend  pursuant  to  the  summons,  as.  well  to  those 
who  do  not  actually  serve,  as  to  those  who  shall  serve, 
twenty-five  cents  each,  to  be  included  in  the  judgment 
as  part  of  the  costs,  in  case  the  party  demanding  the 
jury  shall  recover  judgment,  but  not  otherwise.  The 
justice  shall  refund  to  the  party  the  fees  of  all  jurors 
who  do  not  attend. 

§  385.  No  adjournment  shall  be  granted  after  the  re- 
turn of  the  jurj',  unless  the  partj'^  requiring  the  same 
shall  in  addition  tz  the  other  conditions  imposed  on 
him  by  law,  deposit  with  the  justice,  to  be  immediately 
paid  to  the  jurors  attending,  the  sum  of  twenty-five 
cents  each,  such  amount  to  be  in  no  case  included  in 
the  judgment,  as  part  of  the  costs.  On  such  adjourn- 
ment, the  jurors  shall  attend  at  the  time  and  place  ap- 
pointed, without  further  summons  or  notice,  and  the 
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fees  for  the  jury,  so  deposited  with  the  justice,  shall  ro- 
main  in  his  hands,  until  the  jury  are  impannelled,  and 
shall  be  then  immediately  paid  to  the  jurors,  or  party 
entitled  thereto. 


/ 
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NOTE. 

The  following  note  is  added,  more  fully  to  explain  the  provisions 
regulating  the  manner  of  selecting  jurors. 

The  period  fixed  by  the  Revised  Statutes  for  the  selection  of  petit 
jurors  by  towns,  occurs  only  once  in  three  years,  and  in  consequence, 
the  duty  is  often  wholly  unknown  or  forgotten  by  those  upon  whom 
it  devolves.  Great  embarassment  and  delay  have  been  occasioned  by 
the  neglect  to  make  their  returns,  and  there  is  probably  not  a  county 
in  the  State  where  the  clerk  has  not  been  obliged  to  remind  the  town 
officers  of  the  necessity  of  their  attention  to  it. 

By  making  this  duty  annual,  and  connecting  il  with  the  assessment, 
it  will  not  be  omitted. 

By  the  existing  law,  there  is  no  rule  by  which  the  town  officers  are 
governed  in  respect  to  the  number  of  jurors  to  be  selected  and  re- 
turned. Whether  jury  service  be  regarded  as  a  tax  or  a  privilege, 
there  is  an  ^qual  propriety  in  apportioning  its  burthens  and  benefits 
equally  on  those  liable  to  jury  duty. 

To  exhibit  the  disproportion  which  now  exists  among  the  towns  of 
the  same  counties,  inquiry  was  made  in  September  last,  of  the  clerks 
of  three  of  the  central  coimties  in  the  State,  respecting  the  returns 
for  the  current  year. 

The  replies  to  those  inquiries  are  from  only  part  of  the  towns  in 
one  of  the  counties,  and  all  of  them  in  the  others. 

The  number  of  jurors  in  proportion  to  the  population  is  stated  as 
follows : 

In  MaffUgomtnf — 

Amsterdam, 1  juror  to  70  inhabitants. 

Canajoharie, 1  "     26  " 

Glen, 1  "41  " 

Mohawk, l  "     21  " 

Root, 1  «    21         " 
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Charleston,  . . . 

Fonda, 

Minden, 

PalatinCj 

St.  Johnsville,. 


Columbia,  . . . . 

Danube, 

Frankfort,  . . . , 

Fairfield, 

German  Flats,, 
Herkimer,  . . . . 
Little  Falls,... 
Litchfield,  . . . . 
Manheim,   .  . . . 

Newport,* 

Norway, 

Ohio, 

Russia, 

Salisbury  . . . . , 

Stark, 

Winfield, 

Warren, 

Wilmurt, 


Trenton,  . . . . , 

Rome, 

Vienna, 

Deerfield, 

Sangerfield, . .  • 
New-Hartford. 


Herkimer — 


Oneida — 


juror  to  39  inhabitants. 

u     24  ^' 

"     17  " 

"     20  " 

"     13  ''    ' 


juror  to  23  inhabitants. 
"     46  " 
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REPORT. 


TO  THE  LEGISLATURE  OF  THE  STATE  OF  NEW- YORK : 

The  Commissioners  on  Practice  and  Pleadings,  in  further  perform- 
ance of  the  duties  devolved  upon  them  by  the  Constitution,  and  by 
the  act  under  vw^hich  they  vrere  appointed,  have  the  honor  to  submit 
herewith  to  the  Legislature  the  draft  of  an  act  to  establish  a  Code  of 
Criminal  Procedure. 

The  Commissioners  have  been  for  several  months  engaged  in  the 
consideration  of  the  important  subjects  embraced  in  the  accompanying 
code,  and  have  weighed  with  great  caution  every  view  which  has  sug- 
gested itself  to  their  minds,  as  well  in  respect  to  the  principles  upon 
which  they  should  proceed,  as  to  the  details,  even  the  minutest,  by 
which  those  principles  could  be  successfully  carried  into  practice. 
There  is  no  branch  of  judicial  procedure,  which,  by -the  common  conces- 
sion of  the  people  of  this  state,  demands  at  the  hands  of  the  Legisla- 
ture, a  more  searching  and  thorough  examination,  or  a  more  complete 
and  effectual  reform,  than  the  principles  and  details  of  criminal  practice. 
Depending,  as  society  does,  for  its  safety,  on  the  one  hand  upon  the 
most  rigorous  enforcement  of  tlie  law  for  the  prevention  and  punish- 
ment of  crime,  and  on  the  other,  for  a  just  protection  to  the  life  and 
liberty  of  the  citizen,  it  will  readily  be  perceived,  that  the  task  of 
adjusting  the  legislation  of  the  state  so  as  to  effectuate  the  one  object 
without  undue  prejudice  to  the  other,  is  one  of  no  easy  accomplish- 
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ment.  It  will  therefore  not  be  attributed  to  a  false  profession  of  diffir 
dence  on  the  part  of  the  Commissioners  to  say,  that  while  they  have 
approached  the  performance  of  this  duty,  with  a  determinatiooi  so  far 
as  they  were  able,  to  attain  both  these  objects,  they  have  at  the  same 
time  realized  the  delicacy  and  difficulty  of  the  work.  In  submitting 
it  to  the  Legislature,  they  do  so  wnth  at  least  this  confidence,  that,  in 
tlieir  judgment,  every  consideration  of  public  policy  is  in  harmony 
with  the  principles  upon  which  they  have  proceeded. 

The  design  of  the  Commissioners  has  been,  to  revise  the  whole 
course  of  criminal  procedure  now  in  operation,  to  supply  its  defects, 
to  correct  its  errors  and  abuses,  and  to  substitute  for  the  existing  sys- 
tem of  practice,  one,  which,  while  it  should  be  just  in  its  principles 
and  simple  in  its  details,  should  embody  the  entire  regulation  of  this 
branch  of  the  practice,  whether  founded  upon  ancient  and  unwritten 
usage,  or  governed  by  statutory  enactment.     They  have  therefore  in- 
corporated in  the  code  now  presented,  all  the  provisions  whioh  they 
deem  necessary  for  successfully  carrying  into  effect  the  laws  for  the 
punishment  of  public  offences,  in  a  manner  calculated  as  they  be- 
lieve, to  ensure  the  due  protection  of  the  public,  and  a  just  preserva- 
tion of  the  rights  of  the  citizen.     They  regret  that  the  time  afforded 
them  for  presenting  the  subject  to  the  Legislature,  has  been  so  short 
as  to  prevent  a  more  full  explanation  of  their  system  in  detail,  than 
they  are  now  enabled  to  afford.     They  would  gladly  have  furnished 
to  the  Legislature,  by  annotations  explanatory  of  each  provision,  the 
means  of  judging  of  the  propriety  of  its  adoption,  and  the  reasons 
which  in  their  judgment  prove  the  necessity  of  the  changes  in  the  ex- 
isting practice  which  they  propose.     The   circumstances,  however, 
under  which  they  are  placed  by  the  requirement  of  the  statute,  that 
they  should  report  before  the  first  of  February  next,  deprives  them 
of  this  opportunity.     They  regret  that  the  labor  of  the  Legislature 
in  examining  for  themselves  the  principles  and  details  of  the  exist- 
ing practice,  as  contiastcd  with  those  which  are  now  pre.sented, — 
must  be  consequently  much  increased ; — a  labor  which  the  CommiV 
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sioners  would  gladly Jiaye  endeavored  to  lighten,  had  time  and  oppor- 
tunity allowed. 

Hesftrioledl,  however,  as  the  Commissioners  necessarily  are,  to  a 
geaeia)  review  of  the  outlines  of  the  proposed  code,  they  will  pro- 
ceed to  lay  before  the  Legislature,  with  as  much  brevity  as  possible, 
the  grounds  upon  which  they  have  acted,  and  a  reference  to  some 
Oft  the  prominent  principles,  the  adoption  of  which,  with  suitable  de- 
tails to  carry  them  out,  they  have  resolved  to  recommend. 

It  will  be  observed,  on  referring  to  the  proposed  code,  that  it  is 
diviiled  into  eight  parts,  embracing, 

1 .  General  definitions  and  provisions  relating  to  public  offences. 

2.  The  courts  having  original  jurisdiction  of  criminal  actions. 
9.  The  prevention  of  public  offences. 

4.  Proceedings  for  the  removal  of  public  officers,  by  impeachment 
or  otherwise. 

5.  Proceedings  in  criminal  actions  prosecuted  by  indictment. 

6.  Proceedings  in  the  police  courts. 
%  Special  proceedings. 

8.  Costs  in  criminal  proceedings. 

To  each  of  these  subjects,  in  the  order  thus  presented,  the  Commis- 
sioners propose  in  this  report  to  invite  the  attention  of  the  Legisla- 
ture ;  referring  in  the  observations  they  intend  to  make,  to  the  leading 
outlines,  and  in  some  instances,  where  they  deem  it  necessary,  to  the 
details  of  the  code  which  they  submit. 

I.     General  d^Uions  and  priwisicns. 

The  provisions  under  this  head,  which  are  contained  in  sections  2 
to  14,  are  mainly  declaratory  of  the  existing  law,  and  are  designed 
distinctly  to  define  public  oflFences,  and  to  declare  the  rights  of  the  peo- 
ple as  well  as  of  the  citizen  in  regard  to  the  mode  of  their  prosecu- 
tion and  punishment. 
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There  is,  however,  one  principle  contained  in^this  division  of  the 
mibject,  to  which  the  Commissioners  deem  it  proper  to  allude ;  namely, 
the  rights  of  a  defendant  when  legally  accused  of  a  public  ojffence. 
In  the  11th  section  they  have  incorporated  the  declaration  of  the  bill 
of  tights,  of  the  right  of  the  defendant  to  a  speedy  and  public  trial,  to 
a  defence  by  counsel,  to  the  production  of  witnesses  on  his  behalf,  and 
to  be  confronted  with  the  witnesses  against  him,  in  the  presence  of  the 
court.     In  respect  to  the  last  of  these  rights,  they^have  found  in  the 
existing  practice,  some  regulations  resulting  from  considerations  of 
public  policy,  which  have  conflicted  with  their  full  and  absolute  enjoy- 
ment, as  guaranteed  to  the  defendant  by  the  bill  of  rights.     They 
refer  especially   to   the  legislation  applicable  to  the  city  of  New- 
York,  permitting  the  examination  of  a  witness  out  of  court,  where, 
by  reason  of  his  being  a  non-resident  of  the  state,  his  absence  at  the 
time  of  the  trial  might  lead  to  the  impunity  of  the  defendant.     The 
provision  in  question  was  adopted  mainly  with  reference  to  a  class  of 
cases,  where  persons  from  other  states,  were  the  victims  of  fraud  or 
impositions  in  that  city,indictable  as  public  offences;  and.provided  for 
the  examination  of  a  witness  upon  notice  to  the  defendant,  and  an  op- 
portunity to  cross-examine,  and  for  the  introduction  of  the  testimony 
thus  taken,  as  evidence  upon  the  trial.     This,  at  present,  constitutes 
the  only  exception  to  the  rule  as  prescribed  by  the  bill  of  rights,  that 
the  defendant  must  be  confronted  with  the  witnesses  against  him ; — ^a 
rule,  which,  before  the  local  enactment  just   referred  to,  was  imder- 
stood  to  mean  that  the  testimony  of  all  witnesses  on  the  part  of  tlie 
prosecution,  should  be  given  in  open  court. 

The  Commissioners  are  not  insensible  of  the  danger  of  multiplying 
the  exceptions  to  this  rule;  and  while  they  fully  appreciate  the  impor- 
tance to  the  defendant,  of  being  tried  upon  testimony,  of  the*credil^ity 
of  which  the  jury  are  enabled  to  judge,  not  merely  from  the  facts 
stated  by  the  witness,  but  from  his  manner  of  testifying,  which  con- 
stitutes so  important  an  element  in  the  right  of  trial  by  jury,  they  are 
at  the   same  time  well' con  vine  ('d  that  the  interests  of  public  jus- 
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tioe  should  be  guarded  against  a  contingeiicy,||calculated  to  protect  the 
guilty  against  the  merited  punishment  of  crime.  For  this  purpose, 
they  deem  a  relaxation  of  the  rule  that  the  defendant  should  in  all 
eases  be  confronted  with  the  witnesses  against  him,  in  the  presence  of 
the  Court  proper  and  necessary  in  two  classes  of  cases. 

The  first  is,  where  a  witness, — ^who  has  been  examined  before  a  com- 
■litting  magistrate,  and  whose  testimony  has  been  taken  in  the  pres- 
ence of  the  defendant,  and  upon  an  opportunity  afforded  him,  of  cross- 
examining  the  witness,— is,  at  the  time  of  the  trial,  dead  or  in- 
sane, or  cannot  be  found  within  the  state,  his  deposition  may  be  , 
read.  The  second  is,  where  a  witness  on  the  part  of  the  prosecution, 
who  is  unable  to  give  security  for  his  appearance  to  testify,  has  been 
•onditionally  examined  in  the  presence  of,  or  upon  notice  to  the  de- 
fendant, with  an  opportunity  to  cross-examine  him. 

The  justice  of  these  exceptions-to  the  general  rule,  the  Commission- 
ers, after  a  careful  consideration,  have  not  felt  themselves  at  liberty  to 
doubt.  In  both  cases,  the  opportunity  for  a  cross-examination  will  be 
afforded  to  the  defendant, — an  opportunity  of  which  he  will  not  fail 
to  avail  himself  when  the  law  informs  him  that  he  fails  to  do  so  at  the 
peril  of  losing  the  benefit  of  a  cross-examination  on  the  trial;  and  in 
both,  he  is  protected  against  the  use  of  such  testimony,  except  where 
a  contingency  has  happened,  by  which,  according  to  every  principle 
•f  justice,  the  rights  of  the  public  should  not  be  prejudiced. 

These  remarks  are  more  especially  applicable  to  the  case  of  a  wit- 
ness who  is  unable  to  give  security  for  his  appearance  at  the  trial.  It 
is  one  of  the  first  principles  of  the  law,  that  no  man  should  be  impris- 
oned but  for  a  crime.  This  principle  has  been  carried  out  by  the  leg- 
islature, in  reference  to  the  unfortunate  debtor ;  and  the  only  case  to  be 
found  upon  the  statute  book,  in  which  it  has  been  deemed  proper  to 
BU>dify,  if  not  entirely  to  contravene  it,  is  that  of  a  witness  who  is  un- 
aUe  to  give  such  security  as  a  magistrate  may  prescribe,  for  his  ap- 


yjll  00O£  OF   CRIHIN^  I|BQCE|»UJ|i|P. 

p^araoce  upon  the  trial  of  a  criminal  action.  Of  the  hacdikip  io 
which  this  provision  has  given  rise,  it  is  pi^rhaps  unnecesaary  for  t)|e 
commissioners  to  speak.  Practical  illnstratioius  of  that  hardship  nif^t 
he  multiplied  almost  without  number.  Cases  mi^t  be  cited^  w^^e 
an  individual,  who  has  accidentally  become  the  witness  or  the  Tjcthn 
of  a  crime,  has  been  incarcerated  for  months  together,  while  the  de- 
fendant was  at  large  on  bail;  and  if  it  were  necessary,  instances  cculd  be 
referred  to,  where  the  witness  was  incarcerated  while  the  defendant 
was  virtually  entirely  discharged,  by  means  of  the  syaltm  of  giving 
worthless  bail,  of  which  such  frequent  and  well  founded  complaints 
have  been  made.  An  abuse  like  this,  subversive  as  it  is,  of  the  first 
right  of  the  citizen, — to  be  protected  in  the  enjoyment  of  his  liberty, 
where  he  has  not  by  his  own  act,  forfeited  it  to  the  law, — is  in  the  judg- 
ment of  the  Commissioners,  one  which  ought  to  be  no  longer  permit- 
ted to  exist,  and  which  demands  from  the  legislature  the  application 
•  of  a  prompt  and  speedy  corrective.  That  it  can  be  so  applied  with- 
out prejudice  to  the  just  rights  of  the  defendant,  would  seem  hardly  to 
admit  of  doubt ;  and  guarded  as  it  is,  by  the  provisions  of  the  proposed 
code,  in  sections  210  to  212,  by  affording  to  the  defendant  an  oppor- 
tunity for  a  cross-examination,  the  Commissioners  feel  clear  in  recom- 
mending its  adoption. 

II.  T%e  courts  having  original  jurisdictkn  of  criminal  actions. 

In  this  portion  of  the  proposed  code,  embraced  in  sections  15  to 52, 
the  Commissioners  have  brought  together,  at  one  viaw,  the  organiza- 
tion and  powers  of  the  several  courts  cf  eriminal  jurisdiction  in 
this  state,  comprising  the  court  for  the  trial  of  impeachmaits, — ^the 
courts  of  oyer;and  terminer  and  of  sessions, — the  mayors?  and  recorders' 
courts  having  criminal  jurisdiction  in  several  of  the  cities  in  the  state,— 
and  the  police  courts.  Tney  have  defined  the  jurisdicticm  of  those 
courts,-7collating'the  various  existing  statutes  upon  the  subject,  and 
presenting  them  in  a  brief  and  accessible  form, — assimilating  tlieir  ju- 
risdiction, where  it  was  designed  by  fonner  legidation  to  be  the  senw, 
but  where,  from  the  fact  that  the  statutes  creating  them  were  paesad 
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at  di/9^w>t  times  and  without  reference  to  each  other,  a  difiepenoB:  iu 
the.cjly^facter  of  their  jurisdiction  has  arisen, — and  r^ulating  their 
terois,  and  their  general  powers  and  duties  in  the  transaction  of  busi- 
ness. In  no  respect,  however^  has  a  material  change  been  proposed 
in  any  of  these  particulars,  except  in  those  to  which  allusion  will  now 
be  made.  ' 

The  jurisdiction  of  the  court  for  the  trial  of  impeachments  is  defined 
by  section  17,  to  extend  to  the  trial  of  impeachments,  when  presented 
by  the  assembly,  of  all  civil  officers  of  the  state,  (except  justices  of  the 
pei»oe  and  judges  and  justices  of  inferior  courts  not  of  record,  and 
their  clerks,)  for  wilful  and  corrupt  misconduct  in  office.  It  is  not  a 
little  singular  that  no  reference  is  made  in  the  present  constitution 
to  the  jurisdiction  of  this  high  tribunal,  and  that  no  where,  except  in 
the  constitutions  of  1777  and  1821,  have  its  powers  been  defined. 
In  those  instriunents  it  was  declared,  that  impeachments  triable 
in  this  court  extend  to  ^^  all  officers  of  the  state  for  mal  and  cor- 
rupt ccoduct  in  their  respective  offices."  This  power  it  is  deem- 
ed proper  to  re-declare,  by  the  provision  just  referred  to.  In 
doing,  so,  however,  the  Commissioners  have  excepted  the  cases  of 
justices  of  the  peace  and  judges  and  justices  of  inferior  courts  not  c( 
record,  and  their  clerks,— inasmuch  as  they  have,  in  accordance  with 
the  constitution,  made  provision  for  the  trial  of  those  officers  by  an- 
other tribunal,  to  which  reference  will  presently  be  made. 

The  courts  of  oyer  and  terminer  are  left  with  their  present  powers, 
except  in  respect  to  granting  new  trials,  which  will  be  hereafter  re- 
ferred to  in  its  proper  place. 

The  courts  which  have  been  heretofore  known  as  amrts  of  general 
seBtiene^  (but  which  are  denominated  in  the  proposed  code,  cmirts  of 
uedonsy  in  conformity  with  the  Con^tution,  which  uniformly  desig- 
nee th^m  by  that  name,)  are  also  retained  with  substantially  the 
saipe  powers  as  at  present,  except  in  (me  important  particular.  A^ 
t)^yat^  present  exist,  the  jurisdiction  of  these  courts  is  confined  t^ 
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cases  not  punishable  with  death  or  imprisonment  in  a  state  prison  for 
Ufe ;  or  in  other  words,  where  the  utmost  punishment  prescribed  by 
law  is  imprisonment  for  ten  years ;  (2  R.  S.  3d  ed.  274,  sec.  5,  subd. 
2;)  except  that  in  the  city  of  New- York,  the  jurisdiction  of  the  court 
of  sessions  extends  to  all  except  capital  cases.  The  reason  of  tins 
di£Perence  is,  that  when  it  had  its  origin,  the  only  one  of  these  courts, 
in  which  the  presiding  judge  was  required  to  be  a  member  of  the 
legal  profession,  was  that  in  the  city  of  New-York ;  while  in  the 
other  counties  he  need  not,  and  very  frequently  did  not,  possess 
this  qualification.  It  was,  therefore,  denned  wise  by  the  Legislature, 
to  provide  that  in  cases  requiring  a  high  degree  of  punishment,  the 
defendant  should  not  be  subjected  to  a  trial,  except  where  the  presid- 
ing judge  was  a  judge  of  the  supreme  court  or  a  circuit  judge.  It 
is  unnecessary  to  discuss  the  soundness  of  the  ground  on  which  this 
distinction  rested  ;  but  assuming  it  to  have  been  just,  a  sufficient  rea- 
son is  found  against  its  further  continuance,  in  the  fact  that  the  re- 
sponsibility of  the  selection  of  competent  judges  has  been,  under  our 
present  instituticms,  assumed  by  the  people.  If  we  may  judge  by  the 
past,  there  is  but  little  groimd  of  apprehension  for  the  future,  that 
this  high  responsibility  will  be  lightly  regarded,  or  carelessly  or  in- 
discreetly exercised.  The  selection  of  the  present  county  judges  has 
resulted  in  placing  upon  the  bench  of  the  court  of  sessions,  in  every 
county,  men  of  ability  and  integrity,  amply  fitting  them  for  the  dis- 
charge of  the  duty  which  will  be  thrown  upon  them  by  the  change 
referred  to  ;  and  it  is  not  to  be  doubted,  that  when  their  powers  are 
increased,  at  least  an  equal  degree  of  discrimination  will  be  exerdsed 
in  their  selection. 

Sec<mdary  to  this  argument,  for  the  Commissioners  admit  that  it  is 
not  of  primary  importance,  is  the  necessity  which  exists  for  refieriiig 
the  judges  of  the  supreme  court  from  duties  which  can  be  as  conve- 
niently and  safely  performed  by  the  county  judges  as  by  them.  The 
Legislature  need  not  be  informed  that  this  necessity  has  arisen  from 
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tlie  great  pressure  of  business  in  the  supreme  court  in  some  of  the 
judicial  districts.  As  a  consequence  of  its  existence,  the  duty  seems 
to  be  imperative  to  devolve,  at  least  in  those  districts,  the  portion  of 
their  duties  connected  with  the  courts  of  oyer  and  terminer,  upon  the 
courts  of  sessions ;  and  thus  leave  the  judges  of  the  supreme  court  to 
the  performance  of  that  portion  which  demands  their  whole  timeancT 
efforts,  and  which  cannot  constitutionally  be  performed  by  others. 

An  additional  consideration,  not  without  its  weight  in  this  connec- 
tion, is  that  the  jurisdiction  of  thc^courts  of  sessions  will  thus  be  ren- 
dered uniform  throughout  the  state.  In  the  city  of  New- York,  the 
jurisdiction  proposed,  now  exists  in  the  court  of  sessions  ;  and  while 
it  is  not  to  be  denied  that  some  exceptions,  in  reference  to  that  city, 
must  exist,  to  the  structure  of  the  courts  throughout  the  state,  as  well 
as  in  the  modes  of  procedure,  the  Commissioners  submit  that  it  is  not 
proper  to  multiply  those  exceptions  beyond  the  peculiar  exigencies 
by  which  they  are  demanded. 

Provision  is  also  made,  {sec,  33,)  for  the  holding  of  the  courts 
of  session^,  except  in  the  city  of  New- York,  at  the  same  time  and 
place  in  each  county  at  which  the  county  court  is  held,  which,  as  pro- 
vided by  section  34,  of  the  Code  of  Procedure,  is  on  the  first  Tues- 
day of  January,  March,  May,  July,  September  and  November  in  eaeh 
year  ;  and  authority  is  given  to  the  court  and  to  the  board  of  super- 
visors of  the  county,  to  direct  the  siunmoning  of  a  trial  jury  for  all 
or  any  of  the  terms,  or  for  a  particular  t^rm,  by  an  order  made  thirty 
days  before  the  term.  {Sec.  390 — 394.)  It  is  likewise  provided, 
that  a  grand  jury  shall  be  summoned  for  every  court  of  oyer  and 
terminer,  except  in  the  city  of  New- York,  and  for  every  mayor's  and 
recorder's  court  having  criminal  jurisdiction;  and  that  no  grand  jury 
shall  be  summoned  for  a  court  of  sessions,  unless  specially  directed 
by  the  court,  or  by  the  board  of  supervisors.  The  object  of  these 
provisions,  is  td  dispense  with  the  attendance  of  more  than  one  grand 
jury  in  each  county,  and  to  require  that  all  indictments  should  be 
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found* in  ike  courts  of  oyer  and  terminer,  or  mayor's  or  recorder's 
courie,  (except  where  the  court  or  the  board  of  supervisors  shall  think 
a  gwtfid  jury  for  the  court  of  seswons  necessary,)  and  to  leave  in- 
dictmimts,  to  be  tried  in  the  courts  where  they  are  found,  or  where 
necessary  or  proper,  to  be  transmitted  from  one  to  an  other. — 
The  burden  of  grand  jury  duty  will,  in  this  respect,  be  greatly  light- 
ened, and  an  useless  and  unnecc  ssary  expense  saved  to  the  county. 
By  extending  to  the  court,  also,  the  power  which  now  rests  solely 
with  the  supervisors,  of  ordering  a  trial  jury  for  the  courts  of  ses- 
sions, the  means  are  advantageously  increased  of  disposing,  when  ne- 
cessary of  a  large  amoimt  of  the  criminal  business  of  the  county,  at  the 
court  of  sessions,  which  must  otherwise  devolve  upon  the  court  of 
oyer  and  terminer. 

These  remarks  equally  apply  to  the  mayors'  courts  of  Albany 
and  Rochester,  and  the  recorders'  courts  of  Buffalo,  Utica  and 
Oswego.  Their  force  is  enhanced,  however,  by  the  fact,  that  the 
criminal  jurisdiction  of  these  several  courts  (all  of  them  avowedly 
constituted  upon  the  same  principle — ^that  of  being,  within  their  cities, 
concurrent  with  the  courts  of  sesaons  of  the  county,)  is  diversified 
in  this  respect,  by  the  statutes  by  which  they  were  created.  For  ex- 
ample, in  Rcchester,  Buffalo,  Utica  and  Oswego,  the  jurisdiction  of 
these  courts  extends  to  cases  where  the  utmost  punishment  is  impri- 
sonment for  ten  years,  while  in  Albany  it  comprehends  all  except 
capital  cases,  when  the  recorder  is  of  the  degree  of  counselled  at  law 
of  at  least  three  years  standing  in  the  supreme  court. 

It  may  here  be  observed,  also,  in  respect  to  the  courts  of  sessions 
and  the  mayors'  and  recorders'  courts,  that  the  Code  proposes  to  con- 
fer upon  them  the  power  of  granting  new  trials,  in  the  same  manner 
as  courts  of  oyer  and  terminer.  That  subject  will  be  hereafter  refer- 
red to. 

The  police  courts  are  substituted  in  place  of  the  present  cx)urts  of 
special  sessions,  with  the  same  jurisdiction  formerly  possessed  by 
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those  courts.    The  name  of  "  police  courts''  is  given  to  them,  by  rea- 
son of  the  fact  already  referred  to,  that  the  contra-distinction  between 
courts  of  general  and  special  sessions^as  known  before  theConstituti«>n| 
is  removed  by  their  designation  in  that  instrument  as  ^^  courts  of  ses- 
sions." The  term  "  police  courts"  also  conveys  more  clearly  the  charac- 
ter of  their  jurisdiction.  ,  The  organixaticm  of  these  courts  remains  un- 
changed from  that  now  belonging  to  the  courts  of  special  sessions,  ex- 
cept in  the  city  of  New-York.    In  that  city,  they  have  heretofore  been 
held  on  every  Tuesday  and  Friday  throughout  the  year,  by  the  recorder 
and  two  aldermen.     From  the  great  accumulation  of  crime,  especial- 
ly of  the  smaller  crimes,  in  that  city,  the  prisons  have  become  over- 
crowded, and  the  business  of  the  court  of  general  sessions  has  been 
greatly  impeded  by  the  vast  number  of  cases  to  be  disposed  of  by  the 
special  sessions.     The  latter  court  being  required  to  be  held  during 
the  term  of  the  general  sessions,  as  well  as  in  vacation,  it  not  unfre- 
quently  happens  that  the  business  of  the  general  sessions  is  interrupt- 
ed  during  a  great  portion  of  the  day,  by  the  necessity  imposed 
upon  the  same  officers,  in  their  character  of  a  court  of  special  ses- 
sions, to  dispose  of  petty  offences,  solely  cognizable  in  that  court. 
To  avoid  this  interruption,  a  degree  of  haste  is  required,  which  is 
incompatible  with  a  becoming  administration  of  justice,  even  in  the 
case  of  the  lowest  crime  or  the  most  abject  criminal. 

For  the  purpose  of  obviating  these  evils — of  confining  the  judges 
of  the  courts  of  sessions  to  their  more  appropriate  duties — of  enabling 
a  more  thorough  investigation  of  the  lower  class  of  crimes — ^and  of  re- 
lieving the  prisons  from  the  great  and  unnecessary  accumulation  of 
prisoners — ^the  Commissioners  propose  that  in  the  city  of  New- York, 
police  courts  be  held  at  the  several  police  offices,  on  Tuesday  and 
Friday  of  each  week,  by  two  of  the  police  justices  of  that  city,  and 
by  no  other  officer.  (Sec.  15.)  There  vrill  thus  be  held  three  police 
courts  on  each  of  those  days,  at  which  the  class  of  cases  referred  to, 
can  be  conveniently  as  well  as  carefully  disposed  of.  j 
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III.  Tke  prevention  of  Public  Offences. 

This  portion  of  the  Code,  embraces  a  variety  of  practical  rules, 
which  have  not  heretofore  been  made  the  subject  of  statutory  enact- 
ment. With  the  exception  of  provisions  in  former  statutes  for  holding 
parties  to  keep  the  peace,  and  for  the  suppression  of  riots  by  the  force 
of  the  county  or  of  the  executive  authority  of  the  State, — ^the  duties 
of  both  officers  and  citizens,  in  the  prevention  of  offences,  have  been 
left  entirely  to  the  regulation  of  the  common  law.  The  consequence 
has  ^  been  that  those,  who,  in  a  sudden  emergency,  are  required  to  aid 
in  the  preservation  of  public  order,  have  been  left  wholly  uninformed  as 
to  their  duty,  unless  as  they  may,  which  has  not  often  been  the  case, 
have  obtained  it  from  the  abnost  inaccessible  sources  to  which  they 
must  resort. 

The  hardship  of  the  necessity,  which  is  thus  cast  upon  the  citizen, 
of  either  neglecting  the  performance  of  a  duty  which  he  owes  to  so- 
ciety, or  of  doing  so  at  the  peril  of  a  transgression  of  the  law,  of 
which  he  is  wholly  uninformed,  is  well  expressed  by  Mr.  Lhmgston^ 
in  his  report  of  a  criminal  Code  for  Louisiana.  "  The  first  dictates  of 
common  sense,"  says  he,  "  inform  an  individual  that  he  has  a  right  to 
defend  himself.  The  laws  of  society  impose  the  obligation  upon  him 
of  defending  others,  and  of  enforcing  the  execution  of  the  laws. 
Magistrates  and  executive  officers  are  required  by  official  duty  to  pre- 
vent or  arrest  violence  and  depredation;  and  the  military  force  is 
told,  that  it  must  assist  the  civil  power  when  legally  called  on.  All 
this,  the  general  language  of  the  law  gives  the  citizen  to  understand. 
But  in  our  state  it  has  never  deigned  to  make  such  a  record  of  its 
vrill  as  may  enable  any  one,  desirous  of  obeying,  to  discover  bound- 
aries between  legal  acts  and  transgression,  in  the  performance  of  this 
duty.  A  correct  moral  sense,  a  determination  to  injure  no  one,  may, 
with  respect  to  a  man's  own  actions,  render  a  knowledge  of  positive 
law  less  necessary;  but  no  prudence  can  foresee  or  present  the  ne- 
cessity of  self-defence,  and  every  man  may  l>e  called  on  in  some  ca- 
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pacity  to  protect  others  or  to  defend  the  peace  of  the  state;  and  yet 
wilh  every  inclination  to  perforin  the  duties  of  a  good  citizen  on 
these  occasions,  he  is  continually  arrested  by  the  unavoidable  doubts 
which  must  arise  as  to  the  propriety  of  personal  exertion  in  the  par- 
ticular case,  or  the  extent  to  which  he  may  carry  it." 

Fully  concurring  in  these  views,  the  commissioners  have  felt  called 
upon  to  propose  at  least  a  land  mark,  by  which  the  right  and  the  du- 
ty referred  to,  are  distinctly  defined.  In  doing  so,  they  have  deemed 
it  proper  to  declare  the  cases  in  which,  according  to  the  common  law, 
lawful  resistance  to  the  commission  of  a  public  offence  may  be  made, 
either  by  the  party  about  to  be  injured,  or  by  other  parties,  or  by  the 
intervention  of  public  officers  •  and  have  accordingly  introduced  into 
the  Code  <a  variety  of  provisions  of  a  practical  nature,  embracing  these 
important  subjects.  These  provisions  include,  in  addition  to  the  mat- 
ters above  enumerated,  security  to  keep  the  peace, — police  in  cities 
and  villages,  and  their  attendance  at  exposed  places, — and  the  sup- 
pression of  riots.     (Sec.  53,-91.) 

rV.     Proceedings  for  the  removal  of  Public  Officers^  by  ImfeachmerU 

or  otherwise. 

This  portion  of  the  Code  is  treated  of,  under  two  heads ;  first^  the 
impeachment  of  civil  officers  of  the  state  ;  and  second^  the  removal  of 
justices  of  the  peace,  and  judges  and  justices  of  inferior  courts  not 
of  record,  and  their  clerks. 

In  respect  to  the  first,  the  provisions  of  the  Code,  (^ec.  92-107,) 
are  more  full  and  explicit  than  the  corresponding  provisions  of  the 
Revised  Statutes.  Referring  the  legislature  to  the  sections  them- 
selves for  a  particular  explanation  of  their  object,  it  is  sufficient  in 
this  place,  to  say  generally,  that  they  carry  out  the  provisions  of  the 
constitution,  in  relation  to  the  mode  of  the  trial  of  an  impeachment 
and   supply  a   convenient  mode  of  procedure  to  bring  the  defendant 
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before  the  court, — ^to  adjust  the  issue  to  be  tried,— ^and  to  regulate  the 
mode  of  pronouncing  judgment,  as  veil  as  to  define  its  charact<^r  and 
consequences. 

With  regard  to  the  second  branch  of  this  subject,  {gee.  108 — 119)) 
a  few  explanatory  remarks  are  deemed  appropriate.  Under  the  con- 
stitution of  1821,  justices  of  the  peace,  and  the  special  justices,  and 
assistant  justices,in  the  city,  of  New-York,  and  their  clerks,  were  re- 
movable by  the  county  courts,  for  causes  particularly  assigned,  after 
notice  of  the  charges  against  them,  and  an  opportunity  of  being  beard 
in  their  defence.  {Ccmt.  of  1821,jJr^  4,  Sec.  7—14.)  At  that  time 
the  county  courts  were  composed  of  a  multiplicity  of  judges;  but  upon 
their  abrogation  by  the  new  constitution,  new  county  courts  were 
created  with  but  a  single  judge,  called  a  county  judge  ;  except  that  in 
'  the  city  of  New-York,  the  county  court  is  still  composed  of  the 
judges  of  the  court  of  common  pleas,  and  of  the  mayor,  recorder  and 
aldermen,  as  ex  ^ct'o  judges  of  that  court,  and  of  the  court  of  ses- 
sions. The  framers  of  the  present  constitution,  no  doubt  from  an 
\mwil]ingness  to  vest  this  delicate  power  in  a  single  judge,  intro- 
duced the  provision  now  in  force,  authorizing  the  removal  of  justices 
of  the  peace,  and  judges  or  justices  of  inferior  courts,  not  of  record, 
and  their  clerks,  after  due  notice,  and  an  opportunity  of  being  heard 
in  their  defence,  by  such  county^  city  or  state  courts^  as  may  he  pre- 
scribed by  latOj  for  causes  to  be  assigned  in  the  order  of  removal.  In 
execution  of  this  power,  thus  conferred  upon  the  legislature,  it  was 
provided  by  the  25th  section  of  the  judiciary  act,  that  these  officers 
may  be  removed  by  the  supreme  court,  at  any  general  term  thereof. 
The  inconvenience  attendant  upon  the  trial  of  any  of  these  ojfficers 
in  the  supreme  court,  as  well  to  the  parties  themselves  and  their 
witnesses,  as  to  the  court,  in  burdening  it  ¥rith  unnecessary  business, 
has  led  the  Commissioners  to  believe  that  it  had  better  be  transfer- 
red to  the  court  of  sessions  in  accordance  with  the  provision  to  that 
ejfect,  already  referred  to. 
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Heretofore,  in  cases  of  this  kind,  no  uniform  system  of  practice 
has  existed.  The  cpnstitiition  requires,  (as  did  that  of  1821,)  nothing 
more  than  that  an  opportunity  should  be  given  to  the  accused  party  to 
be  heard  in  his  defence,  and  that  the  ciiuses  of  removing  him  .should  be 
assigned  in  the  order.  In  order  to  establish  an  uniformity  of  practice 
on  thi«  subject,  the  Code  provides  tliat  an  accusation  in  writing  shall 
be  presented  to  the  presiding  judge  of  the  court  of  sessions,  stating 
the  offence  charged,  in  ordinary  and  concise  language,  without  repeti- 
tkm,  and  in  such  a  manner  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  and  verified  by  the  oath  of  the 
person  making  it,  to  the  effect  that  he  believes  the  charges  to  be  true. 
The  accusation  is  to  be  transmitted  to  the  district  attorney,  who  is  to 
serve  a  copy  of  it  on  the  defendant,  and  give  him  notice  of  at  least 
twenty  days,  to  appear  and  answer  the  accusation,  either  at  a  term  of 
the  court  or  at  any  other  time  appointed  by  the  presiding  ju<lge.  The 
defendant  must  appear  and  answer  the  accusation  at  the  time  appoint- 
ed, or  at  another  time  to  be  assigned  by  the  court.  If  he  do  not  ap- 
pear, the  court  may  proceed  to  the  trial  in  his  absence.  The  answer 
may  be,  either  an  objection  to  the  sufficiency  of  the  accusation  or  a 
denial  of  its  truth.  If  the  former,  the  objection  must  be  in  writing, 
but  without  r  rd  to  form,  so  that  it  present  intelligibly  the  grounds 
of  the  objection;  if  the  latter,  it  may  be  oral  and  without  oath.  If 
the  objection  to  the  sufficiency  of  the  accusation  be  not  sustained,  the 
defendant  shall  be  required  to  answer  it  forthwith.  If  he  plead  guilty 
or  refuse  to  answer,  judgment  of  conviction  is  to  be  rendered.  If  he 
deny  the  accusation,  he  is  to  be  tried  immediately  or  at  a  time  to  be 
appointed.  He  is  not  to  be  convicted  without  the  concurrence  of  a 
majority  of  the  members  who  heard  the  trial;  and  if  a  majority  do 
notjconvict  him,  he  is  to  be  acquitted.  On  conviction,  judgment  of 
removal  is  to  be  given,  and  entered  upon  the  minutes,  assigning  there- 
in the  causes  of  the  removal. 

[Fourth  Rep.  j  B 
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V.  Proceedings  in  criminal  actions  prosecuted  by  indictment. 
This  branch  of  the  subject  of  criminal  procedure  is  by  far  the  most 
important  which  has  engaged  the  attention  of  the  commissioners^  em- 
bracing,  as  it  does,  the  whole  body  of  the  law,  in  its  practical  appli- 
cation to  the  arrest  and  accusation  of  those  charged  with  public  of- 
fences, and  to  the  proceedings  necessary  for  their  conviction  and  pun- 
ishment. In  proposing  a  series  of  rules  applicable  to  this  branch  of 
procedure,  and  governing  the  officers  and  courts  by  whom  the  criminal 
law  is  administered,  the  Commissioners  have  essentially  departed  from 
the  plan  of  the  execution  of  their  duties  as  contained  in  their  report 
of  a  code  of  procedure  in  civil  actions.  In  that  report,  they  did  not 
deem  it  necessary  to  go  further  into  the  details  of  the  practical  steps 
required  in  the  conduct  of  a  cause,  than  was  essential  to  the  successful 
carrying  out  of  the  principles  which  they  proposed.  The  rules  there 
prescribed  were  designed  for  the  government  of  the  courts  of  record 
of  civil  jurisdiction,  embracing  a  body  of  intelligence  and  learning 
upon  which  the  Commissioners  felt  a  safe  reliance  might  be  placed, 
not  merely  for  a  faithful  execution  of  the  law,  but  for  an  intelligent 
and  discriminating  application  of  its  provisions.  They  were  design- 
ed also  for  that  class  of  the  profession,  whose  practice  in  those  courts 
and  whose  experience  of  the 'rules  governing  legal  procedure,  afford- 
ed, as  the  Commissioners  believed,  a  just  assurance  that  minuteness  of 
detail  would  rather  tend  to  confuse  than  to  aid  them  in  the  application 
of  principles,  which  they  had  hoped  were  expressed  with  sufficient 
clearness,  and  which,  if  that  hope  were  well  founded,  could  be  readi- 
ly and  beneficially  reduced  to  practice.  Upon  that  confidence  they 
are  still  willing  to  rely,  so  far  as  the  code  of  civil  procedure  is  con- 
cerned; not  doubting  that  when  its  provisions  have  become  more 
familiar  by  practice,  and  its  defects,  not  peculiar  to  this  more  than  to 
any  other  human  undertaking,  shall  h.we  been  remedied  either  by 
legislation  or  by  benign  judicial  construction,  it  will  be  found  to  re- 
sult in  great  benefit  to  the  people,  and  in  a  still  higher  degree  of  moral 
elevation  to  the  legal  profession. 
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In  the  code  of  criminal  procedure,  however,  a  more  detailed  sys- 
tem of  regulation  is  indispensable.  In  the  rules  which  it  prescribes^ 
should  be  found  a  guide  to  the  citizen,  in  the  performance  of  the 
duties  which  are  cast  upon  hjm  for  the  preservation  of  public  or- 
der,— to  the  unprofessional  magistrate,  in  the  exercise  of  a  difficult  and 
delicate  discretion, — and  to  the  executive  officers  of  the  law,  in  the 
performance  of  duties  designed  for  its  due  enforcement  without  an 
unnecessary  or  oppressive  encroachment  upon  the  rights  of  the  citi- 
zen. This  guide,  in  which  the  existing  statutes  are  greatly  deficient, 
and  much  of  which  is  now  furnished  by  subtle  and  almost  inaccessi- 
ble rules  of  the  common  law,  the  Commissioners  have  felt  bound  to 
supply,  by  provisions  which,  though  minute  are  not  unnecessary,  and 
which  shall  distinctly  and  plainly  place  before  all,  not  merely  the  du- 
ties they  may  be  called  upon  to  perform,  but  the  manner  in  which  they 
are  to  be  performed.  The  provisions  referred  to  constitute  no  incon- 
siderable portion  of  the  Code ;  and  in  their  arrangement  as  well  as 
their  style,  the  study  has  been  to  make  them  as  plain  and  simple  as 
possible.  Where  warrants  have  been  prescribed  or  undertakings  of 
bail  required  or  allowed,  their  form  has  in  every  instance  been  given. 
In  short,  the  object  has  been  to  make  the  Code  a  body  of  practical 
directions,  intelligible  in  their  character,  with  the  addition  of  the  pro- 
per means  efiectually  to  carry  them  out.  With  these  preliminary  re- 
marks, applicable  more  especially  to  the  subject  now  under  review  it 
remains  to  consider  the  more  important  principles  embraced  in  thb 
portion  of  the  Code,  and  some  of  the  reasons  which  have  led  the 
Commissioners  confidently  to  recommend  their  adoption. 

1.  The  first  subject  embraced  in  this  part,  is  the  local  jurisdiction 
of  public  offences.     {Sec.  120-132.) 

In  the  provisions  applicable  to  this  subject,  the  Commissioners  have 
brought  together  in  a  condensed  form  the  existing  enactments,  now 
scattered  through  various  parts  of  the  statutes,  as  well  as  the  rules 
defining  the  jurisdiction  of  this  state  over  offences  commenced  in 
another  and  consummated  here  ;  and  the  local  jurisdiction  of  offences 
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commenced  and  consummated  in  different  counties.  It  is  not  deemed 
necessary  to  refer  particularly  to  these  provisions.  It  is  sufficient  to 
say  of  them,  that  they  have  been  carefully  made  to  comprise  all  the 
existing  law  on  the  subject.  ^ 

2.  Next  follow  the  provisions  regulating  the  time  of  commencing 
criminal  actions  ;  {Sec.  133—137  ;)  in  respect  to  which  the  existing 
enactments  have  been  substantially  preserved,  declaring  that  there  is 
no  limitation  of  time,  w^ierein  which  a  prosecution  for  murder  must  be 
commenced  ;  and  fixing  the  period  of  two  years  as  the  time  within 
which  a  prosecution  for  marrying  another  under  a  false  personation, 
and  for  abduction  and  seduction — ^and  three  years  as  the  time  within 
which  all  other  prosecutions  for  public  offences  must  be  commenced. 

3.  The  third  title  of  this  part  embraces  the  information^  and  the 
proceedings  thereon^  to  the  commitment^  inclusive.  (Sec,  138 — 213.) 
It  prescribes  the  mode  in  which  an  information  must  be  laid  before  a 
magistrate  against  a  party  charged  with  a  public  offence — the  issuing 
of  the  warrant  for  his  arrest, — the  execution  of  the  warrant  by  an  of- 
ficer, or  the  arrest  of  a  party  by  an  officer  or  a  private  person,  without  a 
warrant — the  retaking  of  the  party  after  an  escape  or  rescue, — and  the 
examination  of  the  case  and  discharge  of^the  party,  or  holding  him  to 
answer.  In  respect  to  all  these  provisions,  with  the  exception  of  such 
as  introduce  new  and  important  principles,  the  Commissioners  must 
content  themselves  with  referring  the  legislature  to  the  Code  itself  j 
-and  as  to  those  to  \vhi(^h  they  intend  making  a  more  explicit  reference, 
their  observations  must  necessjirily  be  brief. 

Among  the  matters  eiabraced  in  this  title, — in  addition  to  full  and 
ample  directions  as  to  the  mode  of  executing  a  warrant  for  the  arrest 
of  a  party, — ^the  Commissioners  have  inserted  a  body  of  provisions  de- 
fining the  rights  and  duties  as  well  of  public  officers,  as  of  private  citi- 
zens, in  the  arrest  without  a  warrant,  of  persons  charged  with  crime. 
In  respect  to  these  it  may  be  remarked,  as  has  been  already  done  ia 
reference  to  the  right  of  lawful  resistance  to  the  commission  of  an  of- 
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feace^  that  they  ha^e  been  hitherto  left  wholly  unregulated  by  posi- 
tive or  written  law.  If,  in  the  one  case,  a  system  of  appropriate 
regulations  might  have  been  excusably  omitted,  the  Commissioners  do 
not  well  see  with  what  propriety  they  could  have  overlooked  their  ia- 
troduction  in  respect  to  this  branch  of  duty.  The  good  order  of  socie 
ty  requires,  in  order  that  crime  may  be  detected  and  punished,  that  the 
arrest  of  criminals  should  in  all  cases  be  justified,  where,  but  for  the  ex- 
istence of  a  well  defined  right,  it  would  elude  both  detection  and  punish- 
ment. It  is  upon  this  great  principle  that  tlie  rules  of  the  common  law, 
by  which  the  extent  of  this  right  have  been  defined,  are  established.  If 
it  could  be  reasonably  supposed  that  in  the  thousand  emergencies  which 
arise,  the  public  officer  or  the  citizen  was  so  well  versed  in  those  prin- 
ciples as  to  be  able  safely  to  apply  them,  there  would  be  no  necessity 
for  legislation.  But  when  it  is  remembered  that  in  all  these  cases  he 
acts  at  the  peril  of  a  lawful  resistance,  even  to  the  extent  of  taking 
his  life  by  the  party  arrested,  or  of  the  consequences  of  a  civil  action, 
where  he  has  transcended  his  powers,  the  duty  of  the  legislature, 
clearly  to  define  them,  would  seem  to  be  beyond  dispute.  It  is  a 
case  of  no  unfrequent  occurrence,  that  in  the  attempted  arrest  of  a 
public  offender,  the  citizen,  who  incurs  great  risk  for  the  vindication 
of  the  law,  is  subjected  to  consequences  like  these  ;  and  the  books  are 
not  barren  of  cases  where  the  sacrifice  of  the  life  of  an  innocent  per- 
son, acting  under  a  mistaken  but  honest  view  of  his  duty,  has  been 
successftiUy  defended  on  the  ground  that  he  had  transcended  his  au- 
thority. It  may  be  true  that  the  common  law  sufficiently  defines  it ; 
but  it  is  equally  true  that  its  sources  are  hidden  from  the  view  of  those 
who  are  most  frequently  called  upon  to  exercise  the  power  in  ques- 
tion ;  and  it  is  for  the  legislature  to  say  whether  it  should  be  left  in 
uncertainty  and  doubt,  when  by  a  few  and  well  timed  enactments,  the 
evil  can  be  so  easily  remedied.  The  importance  of  this  subject  was. 
not  overlooked  by  Mr.  Livingston,  in  his  report  of  a  Penal  Code,  al- 
ready referred  to  ;  and  the  Commissioners  cannot  forbear  quoting  the 
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forcible  and  eloquent  remarks  with  which  he  urges  upon  the  legisla- 
ture the  important  and  solemn  duty  of  clear  and  distinct  legislation 
upon  this  subject.     "  Officers  of  justice,"  says  he,  "  often  uneducated 
and  overbearing  men,  either  do  not  know,  or  designedly  exceed  the 
bounds  of  their  authority.     The  accused  sometimes  submits  to  ille- 
gal acts  ;  at  others,  resists  those  to  which  he  ought  to  submit.     The 
citizen  when  legally  called  on  to  enforce  the  execution  of  the  law,  re- 
fuses to  obey,  or  makes  himself  liable  to  a  prosecution  for  aiding  in 
an  illegal  arrest ;  and  it  is  believed  that  of  all  the  cases  of  murder, 
manslaughter,  violent  assault  and  false  imprisonment,  reported  in  the 
books,  no  inconsiderable  proportion  will  be  found  to  have  arisen  from 
ignorance  of  rights  and  duties  in  granting  warrants,  in  making  arrests, 
or  resisting  them — ^ignorance  inevitable,  from  the  state  of  our  laws  ; 
for  where  (it  is  asked  on  this  as  it  has  been  on  former  occasions,) 
where  is  the  necessary  information  to  be  obtained  1    The  written  law 
is  silent ;  the  oracles  who  pronounce  that  which  is  unwritten,  only 
speak  when  the  case  has  already  happened  ;  and  the  unfortunate  citi-* 
sen,  called  on  to  act  or  suffer  at  a  moment's  warning,  is  forced  to  do  it 
at  his  own  risk  ;  for  those  to  whom  he  has  confided  the  care  of  fram- 
ing rules  for  his  government,  have  hitherto  obstinately  refused,  or  neg- 
ligently ommitted  to  dictate  tl  em.     It  is  time  that  this  duty  should 
be  done :  it  is  more  than  time  that  this  reproach  should  be  taken  away 
irom  our  legislation.     You  declare,  that  every  man  who  kills  an  off- 
icer in  the  legal  discharge  of  his  duty,  is  guilty  of  murder,  and  shall 
suffer^death.     You  say  that  resistance  to  an  unlawful  arrest  is  justifi- 
able ;  andjyeu  cruelly  and  wantonly  refuse  to  explain  what  is  a  law- 
ful and  which  an  unlawful  arrest.     You  refer  to  the  contradictory  and 
confused  decisions  of  courts  in  a  foreign  country,  for  information  on 
this  all-important  point.     Do  you  understand  those  laws  1    Are  they 
clear^? — He'-ga  then  to  clothe  them  in  the  words  of  legislative  author- 
ity :  publish  them  to  your  C€n3titucnt8.     Are  the  cases  contradictory  1 
— Tell  us  which  of  them  is  tha  law.     Are  they  confused  and  uncer- 
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tainl — Explain  them.  Do  you  not  understand  them  yourselresT — 
Then  how  should  we  your  constituents  be  guided  by  them,  in  matters 
too  on  which  depend  life  or  death?  If  the  rules  now  ofifered  are  not 
approved,  frame  others.  When  obedience  is  exacted^  under  such  a 
sanction,  the  least  the  people  can  require  is  to  be  clearly  and  explicit- 
ly told  what  it  is  they  are  to  obey.  I  feel  that  I  am  repeating  here 
ideas  that  have  been  more  than  once  expressed,  and  that  I  am  urging 
former  arguments  with  a  zeal  that  may  be  deemed  indiscreet,  and,  I 
hope,  is  unnecessary;  but  I  have  a  great,  a  holy  duty  to  perform,  and 
I  dare  not  leave  any  part  of  it  undone,  from  the  fear  of  giving  offence, 
or  the  hope  of  conciliating  favor,  much  less  that  of  gaining  applause.'' 

The  importance  of  this  subject  has  been  felt,  and  the  necessity  of 
legislation  upon  it  admitted,  by  high  legal  authority  in  England.  In 
the  eighth  report  of  the  Commissioners  on  Criminal  Law,  (p.  43-48,) 
no  less  than  two  sections,  embracing  thirty-one  articles,  have  been 
devoted  to  detailed  provisions  on  the  subject  of  arrests  by  constables 
and  private  persons, without  a  warrant;  and  in  their  notes  to  the  pro- 
visions recommended  by  them,  they  have  collected  a  body  of  com- 
mon law  authority,  the  extent  of  which  of  itself,  by  showing  the 
utter  imposibility  of  its  being  brought  within  the  reach  of  the  officer 
and  the  citizen,  proves  the  necessity  of  its  being  compressed  in  a  few 
plain  and  intelligible  directions. 

Another  subject  which  has  engaged  the  most  anxious  attention  of 
the  Commissioners,  is  tke  examinatiwi  of  t/ie  case^  wnen  ttit  defendant 
is  brought  before  the  magistrate^  and  the  proceedings  thereon  to  his 
commitmmt  or  discharge.  In  this  respect  the  existing  practice  ad- 
mits of  great  and  essential  improvement,  not  merely  in  its  details, 
but  in  its  principles.  By  that  practice,  the  magistrate  is  required, 
upon  the  defendant  being  brought  before  him,  to  summon  the  wit- 
nesses on  whose  oath  the  warrant  is  founded,  and  to  proceed  to  ex- 
amine them  in  his  presence.  He  is  then  to  lake  the  exafioination 
of  the  defendant,   after   cautioning   him^that  he   is  not  bound   to 
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answer;  and  after  the  examination,  he  is  to  take  the  testimony  of  any 
^witiitsi:  whom  the  defendant  may  produce.     Upon  the  completion  of 
this  proceeding,  he  is  to  decide  whether  ther^.*  is  sufficient  cause  to  hold 
the  defendant  to  answer,  and  to  commit  or  discharge  accordingly. 

An  examination  of  the  stalulory  provisions  upon  this  subject,  now 
in  force,  and  a  close  observation  of  the  course  of  practice  under  them, 
hare  convinced  the  commissioners  of  the  necessity  of  some  safeguards, 
which  the  law  has  not  yet  provided,  being  thrown  around  the  rights 
of  the  defendant.  While  they  are  aware  that  many  undue  means 
have  been  afforded  by  the  technicalities  of  the  law,  and  in  some  in- 
stances by  the  laxness  4»rith  which  it  has  been  administered, — evils 
for  which  they  have  endeavored  to  provide  an  adequate  remedy, — ^they 
have  resolved  in  this,  as  in  other  respects,  to  recommend  the  adoption  of 
such  provisions  as  will  protect  the  substantial  rights  of  aj party  ac- 
cused of  crime.  It  is  one  of  the  proudest  attributes  of  the  system 
under  which  we  live,  and  of  the  Constitution  by  which  the  blessings 
of  life,  liberty  and  property  are  guaranteed,  that  no  matter  what  may 
be  the  enormity  of  his  crime,  no  matter  how  great  the  intensity  of 
public  excitement  against  him,  no  matter  how  abject  or  degraded  he 
may  be, — the  life  and  liberty  of  the  citizen  are  protected  until  they  are 
forfeited  by  due  process  of  law.  Ft  is  no  less  true  that  punishment 
derives  its  moral  force,  not  so  much  from  its  severity,  as  from  the 
certainty  that  it  has  been  inflicted  in  compliance  with  the  spirit  of 
those  institutions,  and  after  every  opportunity  has  been  afforded  to  the 
accused,  of  defending  himself  by  those  means  which  the  law  has  given 
for  the  protection  of  the  innocent.  The  theory  of  our  law  is  that 
every  man  is  presumed  innocent  until  the  (contrary  is  established ;  and  any 
portion  of  our  system  which  assumes  a  contrary  principle,  demands 
prompt  and  immediate  correction.  To  no  portion  of  the  subjects  re- 
ferred to  in  this  report,  do  these  remarks  apply  with  greater  force,  than 
to  the  initiatory  proceedings  for  the  ascertainment  of  the  defendant's 
guilt.     Upon  the  proceed'mgs  after   his   copamitment   and  upon  his 
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trial,  his  instincts  teach  him  to  seek  the  aid  of  those  whose  profession 
and  whose  experience  may  ensure  the  protection  of  his  rights.  But 
in  the  early  stages  of  the  accusation, — when  he  is  hurried  before  a 
magistrate  upon  a  charge  of  which  he  may  be  innocent,  and  of  which, 
even  if  it  be  otherwise,  the  law  has  not  yet  adjudged  him  guilty, — ^the 
first  dictate  of  duty  seems  to  be,  to  inform  him  of  his  rights  and  to 
afford  him  every  opportunity  to  throw  around  himself  the  protection 
of  the  law.  And  yet,  according  to  the  existing  system  of  prac- 
tice, upon  the  idle  fiction  that  every  man  is  presumed  to  know  the 
law,  he  is  supposed  to  be  informed  of  the  first  right  secured  to  him 
by  the  Constitution, — that  of  appearing  and  defending  himself  by 
counsel.  If  he  happen  to  be  ignorant  of  this,  the  examination  of  the 
case  proceeds,  and  testimony  is  taken  against  him,  which  may  be 
illegal  in  its  character,  or  which,  without  the  substantial  opportunity 
for  a  cross  examination,  may  in  some  contingencies  be  used  against 
him  on  his  trial. 

Against  this  prejudice  the  Commissioners  propose  to  guard,  by  re- 
quiring  the  magistrate  to  inform  the  defendant  of  his  right  to  the*aid 
qC  counsel  in  every  sfiige  of  the  proceedings,  and  before  any  further 
proceedings  are  had, — ^to  allow  the  defendant  a  reasonable  time  to 
procure  counsel, — ^and  to  send  for  such  counsel  in  the  city  or  town, 
as  the  defendant  may  name.     {Sec.  180,  181.) 

By  the  existing  practice,  when  the  defendant  is  brought  before  a 
magistrate,  no  time  is  limited,  within  which  the  case  mast  be  exam- 
ined, preliminarily  to  the  discharge  or  commitment  of  the  defendant. 
This  state  of  things  leads  to  an  abuse  which  the  Commissioners  have 
reason  to  believe  has  not  unfrequently  existed, — ^namely,  the  arrest  of 
a  person  upon  testimony  which  would  be  insufficient  to  hold  him,  and 
his  detention  until  evidence  can  be  hunted  up,  upon  which  the  magis- 
trate might  be  warranted  in  committing  him.  If  the  Commissioners 
had  had  power  to  collect  the  facts,  in  support  of  this  and  other  state- 
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ments  which  they  will  have  occasion  to  submit,  they  do  not  doubt 
that  they  would  have  been  able  to  lay  before  the  Legislature,  the  most 
conclusive  evidence  of  the  existence  of  this  abuse.  Nor  has  it  stop- 
ped here.  Cases  have  existed  where  the  defendant,  after  a  long  de- 
tention, in,  what  is  termed  the  discretion  of  the  migistrate,  has  been 
discharged,  for  want  of  proof  sufficient  to  hold  him ;  or  when  he 
could  be  no  longer  held,  has  been  committed  as  a  vagrant,  as  the  only 
device  by  which  time  could  be  obtained  for  procuring  testimony 
against  him.  The  Commissioners  do  not,  in  these  remarks,  intend  to 
imdervalue  the  importanoe  of  great  vigilance,  on  the  part  of  public 
officers,  in  the  detection  and  prosecution  of  crime ;  but  they  are  en- 
tirely at  loss  to  perceive  the  justice  of  a  system,  by  the  practical 
operation  of  which,  the  liberty  of  a  citizen,  be  he  who  he  may,  is  to 
be  placed  entirely  at  the  discretion  of  the  magistrate.  When  a  man 
is  charged  with  an  offence,  no  one  will  deny  that  he  should  not  be 
deprived  of  his  liberty,  for  a  moment,  unless  upon  such  proof  as  fur- 
nishes reasonable  cause  to  believe  him  guilty  of  the  crime.  Or  if  he 
may  be  arrested  without  such  proof,  it  will  hardly  be  contended  that 
he  should,  for  any  purpose,  be  unlimitedly  held  In  custody  as  discre- 
tion or  caprice  may  dictate.  Yet  such  is  the  operation  of  the  present 
system.  ^^  As  soon  as  may  be,"  is  the  uncertain  limit  now  fixed  for 
the  examination  of  the  defendant — a  limit  too  indefinite,  where  the 
liberty  of  a  citizen  is  involved,  unless  he  is  to  be  presumed  guilty  of 
an  offence,  upon  the  charge  of  which  there  is  not  evidence  sufFcient 
even  to  warrant  his  examination. 

To  obviate  this  injustice,  the  Commissioners  propose  that  the  ex- 
amination must  be  completed  at  one  sitting,  unless  the  magistrate,  for 
good  cause  shown  by  affidavit,  adjourn  it ;  the  adjournment  to  be  for 
not  more  than  two  days  at  each  time,  nor  more  than  six  days  in  all, 
unless  by  consent  or  on  motion  of  the  defendant.     {Sec.  183.) 

According  to  the  present  practice,  after  the  examination  of  the  wit- 
nesses for  the  people  is  closed  before  the  magistrate,  the  next  stage 
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of  the  proceedings  is  what  is  called  the  ^'  examinatioii''  of  the  de- 
fendant. This  examination  must  be  taken  in  all  cases  of  felony,  and 
in  cases  of  misdemeanor,  if  the  defendant  require  it,  or  the  magistrate* 
think  it  necessary.  Before  taking  it,  the  defendant  is  to  be  informed 
of  the  charge  against  him,  and  is  to  be  allowed  a  reasonable  time  to 
send  for  counsel,  who  may  examine  and  cross-examine  the  witnesses. 
This,  however,  it  is  to  be  observed,  is  not  to  be  done  until  the  wit- 
nesses on  the  part  of  the  prosecution  are  examined.  (2  R,  S,^  3d 
ed.  794,  sec.  14,  15.)  At  the  commencement  of  the  examination, 
the  defendant  Is  to  be  informed  by  the  magistrate  that  he  is  at  liberty 
to  refuse  to  answer  any  question  which  may  be  put  to  him;  but  no 
restriction  is  placed  upon  the  magistrate,  in  regard  to  the  questions 
which  may  be  put.  The  answers  of  the  defendant  are  to  be  reduced 
to  writing  and  read  to  him,  with  the  right  on  his  part  to  correct  them; 
aiiil  when  made  conformable  to  what  he  declares  to  be  the  truth,  are 
to  be  authenticated  by  the  magistrate. 

In  this  proceeding,  the  Commissioners  have  discovered  principles 
which  they  deem  at  war  with  the  rights  of  the  accused.  The  very 
term  ^'  examination,"  which  is  used  in  the  statute,  and  the  proceedings 
pCHuted  out  as  the  mode  of  taking  it,  all  seem  to  be  a  departure  from 
the  spirit  of  the  constitutional  declaration,  which  provides  that  ^^  no 
person  shall  be  compelled,  in  any  criminal  case,  to  be  a  witness  against 
himself."  The  object  of  the  examination,  as  it  was  originally  insti- 
tuted, w?.s  net  to  pIc^cc  tlic  defendant  in  the  hands  of  a  cross-examin- 
ing magistrate,  who  might,  according  to  the  principles  of  the  French 
practice,  vby  the  exercise  of  ingenuity,  extract  from  the  defendant 
evidence  of  his  guilt.  But  it  was  designed,  in  the  humane  and  be- 
nign spirit  of  the  common  law,  to  give  the  defendant  an  opportunity, 
by  a*voluntary  explanation,  to  exculpate  himself  from  the  charge.  In 
this  light  it  has  uniformly  been  regarded  by  the  courts.  The  very 
provision  of  the  existing  statutes,  requiring  that  the  defendant  shall 
be  cautioned  by  the  magistrate  that  he  is  not  bound  to  answer,  clearly 
shows  that  this  was  the  design  of  the  Legislature.  The  same  view  of 
the  subject  was  taken  by  Mr.  Livingston,  in  restricting  the  exjunining 
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s^agigtrate,  as  is  subst;anUaIly  proposed  by  the  CommisBiofierSy  {sec. 
190,)  ^Ho  give  any  explanation  he  may  think  proper  of  the  circuBk- 
•stances  appearing  in  the  testimony  against  him,  and  to  state  any  facts  ■ 
that  he  thinks  will  tend  to  his  exculpation."  {UwngstorCs  Penal 
Code^  507,  ^rt,  173.)  In  the  same  spirit,  also,  the  English  Conunis- 
sioners,  in  their  eighth  report  already  referred  to,  (p,  55,  ^rt  32,) 
proposed  a  provision  that  ^'  if  any  case  be  made  out  against  the  ac- 
cused, he  must  be  asked  what  he  has  to  say  against  the  charge,  and 
bis  answer  or  defence  is  to  be  taken  down  in  writing.'' 

Notwithstanding,  however,  the  obvious  policy  of  the  law  in  pro- 
viding for  the  defendant  this  mode  of  exculpation,  it  has  been,  not 
unfrequently,  and  it  might  almost  be  said  without  exaggeration,  uni- 
formly, supposed  in  practice,  that  the  examination  of  the  defendant 
was  designed  for  wholly  different  purpose?.  Instead  of  his  being  in- 
formed, as  the  fact  is,  that  it  is  furnished  to  him  as  a  shield  and  is  not 
to  be  used  against  him  as  a  sword,  he  is  by  a  loose  course  of  practice, 
if  no  other  motive  be  imputable,  led  to  believe  that  it  is  one  of  the 
ordinary  proceedings  against  him,  having  in  view  the  establishment  of 
his  guilt.  He  is  accordingly  examined  by  a  series  of  searching  ques- 
tions, oftentimes  proceed'mg  upon  the  assumption  of  his  guilt,  and  is 
driven  to  the  alternative  of  equivocating  as  to  facts,  or  of  denying 
circumstances  plainly  true,  or  of  what  is  occasionally  his  resort,  de- 
clining to  answer.  Those  who  are  in  the  slightest  degree  conversant 
with  criminal  trials,  can  well  attest  how  successfully  the  adoption  of 
either  of  these  alternatives,  can  be  used  against  the  defendant  on  his 
trial.  If  he  equivocate,  or  if  he  deny  a  circumstance  the  existence 
of  which  is  certain,  the  most  conclusive  inference  of  guilt  is  drawn 
against  him.  And  if,  as  his  only  refuge  from  the  torture  of  a  cross-ex- 
amination, he  decline  to  answer  the  question,  he  learns,  when  it  is  too 
late,  the  fatal  character  of  his  error,  in  supposing  that  his  legal  privi- 
lege will  protect  him  from  the  inference  of  guilt  uniformly  urged 
again«t  him  from  the  mere  fact  of  his  alence. 


To  counteract,  by  appropriate  legislation,  consequences  like  thes^^ 
Mems  to  be  a  plain  and  palpable  duty.  It  is  but  carrying  out  the 
spirit  of  the  rule  familiar  to  every  lawyer,  and  having  its  foundation 
in  the  plainest  reason,  that  the  exercise  of  a  right  shall  not  prejudise 
the  party  by  whom  it  is  exerted.  It  was  well  said  by  an  eminei^t 
English  judge,  when  a  counsel  was  commenting  on  the  refusal  of  a 
witness  to  answer  a  question,  the  answer  to  which  tended  to  criminate 
him,  that  the  comment  was  unfair,  because  the  law  gave  the  witness 
the  right  to  decline,  and  that  it  would  cease  to  be  a  right,  the  moment 
it  could  be  used  to  his  prejudice. 

Deeply  impressed  with  the  correctness  of  these  views,  the  Com- 
missioners have  proposed  to  dispense  entirely  with  this  examination', 
and  to  substitute  in  its  place,  what  the  law  designed  should  alone  be 
fUrnished,  an  opportunity  to  the  defendant  to  make  a  statement  in  his 
exculpation.  They  accordingly  provide,  that  when  the  examination 
of  the  witnesses  on  the  part  of  the  people  is  closed,  the  magistrate 
shall  inform  the  defendant  that  it  is  his  right  to  make  a  statement  in 
relation  to  the  charge  against  him;  that  the  statement  is  designed  to 
enable  him,  if  he  see  lit,  to  answer  the  charge,  and  to  explain  the  factb 
alleged  against  him: — ^that  he  is  at  liberty  to  waive  it, — ^and  that  his 
waiver  cannot  be  used  against  him  on  the  trial.  {Sec.  188  )  If  he 
elect  to  make  the  statement,  it  is  then  to  be  taken  by  the  magistrate, 
who,  instead  of  being  left  at  liberty  to  put  every  form  of  question 
which  his  ingenuity  may  suggest,  is  restricted  to  asking  the  defendant 
general  questions  as  to  his  age  and  residence tmd  the  like,  and  to  aslc- 
ing  him  to  give  any  explanation  he  may  think  proper,  of  the  circum- 
stances appearing  against  him,  and  to  state  any  facts  which  he  thinks 

will  tend  to  his  exculpation.     {Sec,  190.) 

* 

Another  portion  of  the  examination  of  the  case  by  the  magistrate, 
which  has  been  conducted  with  extreme  looseness,  prejudicial  alike 
to  the  people  and  the  defendant,  is  the  examination  of  the  witnesses 
for  and  against  the  charge.     The  existing  statutes  require  nothing 
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more  than  that  the  magistrate  shall  examine  the  witnesses  and  reduce 
their  testimony  to  writing,  and  require  their  signatures  thereto.  In 
taking  down  the  testimony,  the  practice  has  been  very  common  to 
take  such  portions  of  the  statements  of  the  witness  as  the  magistrate 
deems  material;  omitting  entirely  the  questions  put,  and  professing  to 
give  nothing  more  than  the  substance  of  the  evidence.  When  it  is 
remembered  how  essential  it  is,  in  testing  the  credibility  of  witnesses 
who  have  been  previously  examined,  to  point  vnth  certainty  to 
their  former  statements  on  oath,  relating  to  the  same  subject,  and 
how  important  this  right  may  become  to  the  people  as  well  as  to 
the  defendant,  it  will  be  readily  admitted  that  the  testimony  in  the 
precise  form  in  which  it  was  given,  leaving  no  room  for  doubt  or 
misconstruction  as  to  its  meaning,  should  be  carefully  preserved. 
Daily  experience  shows  that  in  the  mode  in  which  depodtions 
are  taken  by  the  examining  magistrate,  when  the  attempt  is  made 
to  impeach  a  witness  by  the  production  of  his  deposition,  nothing 
is  more  common  than  his  escape  from  the  force  of  the  contradic- 
tion, by  his  own  statement  and  that  of  the  magistrate,  that  the  sub- 
stance of  the  testimony  only  and  not  the  language  of  the  vritness  had 
been  taken.  Tt  is  proposed  to  correct  this  evil,  by  requiring  that  the 
deposition  of  the  witness  contain  the  questions  put  and  the  answers 
given;  each  answer  being  distinctly  read  to  the  vritness  as  it  is  taken 
down,  and  being  corrected  or  added  to  until  it  is  made  conformable 
with  what  he  declares  is  the  truth;  and  that  if  a  question  put  be  ob- 
jected to  and  overruled,  or  the  witness  decline  answering  it,  that 
fiict,  with  the  ground  on  which  the  question  was  overruled  or  the  an- 
swer declined,  must  be  stated.     {Sec.  196.) 

•  Another  practice,  which  has  been  extensively  pursued,  and  which, 
in  the  view  of  the  Commissioners,  is  incompatible  vrith  the  due  adr 
ministration  of  justice,  is  the  refusal  to  permit  the  defendant  to  have 
copies  of  the  depositions  taken  against  him.  It  has  been  customary 
in  some  portions  of  the  state,  when  the  depositions  are  returned  to 
the  court,  to  deliver  them  over  to  the  district  attorney,  by  whcMn  they 
are  retained  with  as  much  secrecy  as  a  council  in  a  civil  action  would  use 
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in  concealing  from  his  adversary,  the  testimony  by  which  success  was 
to  be  attained.  The  right  of  the  defendant  to  the  inspection  of  the 
depositions,  has  been  frequently  resisted  by  public  prosecutors,  as  in- 
compatible with  the  interests  of  the  prosecution.  It  has  been  said  in 
justification  of  this  practice,  that  if  the  opportunity  were  afforded  to 
the  defendant  of  inspecting  these  depositions,  he  might  thereby  be 
permitted  to  escape  under  cover  of  a  false  defence  ;  and  even  courts^ 
when  applied  to,  to  enforce  what  the  Commissioners  believe  to  be  the 
right  of  the  defendant,  have  refused  to  lend  their  aid  in  its  enforce- 
ment. It  is  a  rule  of  the  common  law,  .that  the  defendant  shall  have 
every  reasonable  opportunity  to  meet  and  answer  the  charges  and 
proofs  against  him  ;  and  the  Commissioners  are  not  disposed  to  treat 
with  seriousness,  the  answer  that  the  right  should  not  exist,  because 
by  possibility  it  may  be  abused.  The  theory  of  a  piosecution  is,  that 
the  defendant  is  called  upon  to  explain  circumstances  appearing 
against  him,  which,  if  unexplained,  tend  to  establish  his  guilt ;  and 
to  deny  him  this  right,  is  to  convert  a  criminal  prosecution  into  the 
means  of  destroying  the  defendant,  by  springing  upon  him  on  the 
trial,  when  wholly  unprepared  to  explain  them,  a  state  of  facts,  which, 
if  the  opportunity  had  been  allowed,  would  have  admitted  of  abun- 
dant explanation. 

In  accordance  with  views  similar  to  those  here  expressed,  the  Bri- 
tish parliament  have  within  a  few  years  enacted,  "  that  all  persons 
who  shall  be  held  to  bail  or  committed  to  prison  for  any  offence 
against  the  laws,  shall  be  entitled  to  require  and  have,  on  demand, 
(from  the  person  who  shall  have  the  lawful  custody  thereof,  and  who 
is  thereby  required  to  deliver  the  same,)  copies  of  the  examinations 
of  the  witnesses  respectively  upon  whose  depositions  they  have  been 
so  held  to  bail  or  committed,  on  payment  of  a  reasonable  sum  for  the 
same,  not  exceeding  l^d.  for  each  folio  of  90  words  :  provided,  that 
if  such  demand  shall  not  be  made  before  the  day  appointed  for  the 
commencement  of  the  assizes  or  sessions  at  which  the  trial  is  to  take 
plaee,  such  person  shall  not  be  entitled  to  have  any  copy  ot  such  ex- 
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amination  of  witnesses,  unless  the  judge  or  other  person  to  preside  at 
such  trial  shall  be  of  opinion,  that  such  copy  may  be  made  and  de- 
livered without  delay  or  inconvenience  to  such  trial ;  but  it  shall 
nevertheless  be  competent  for  such  judge,  fee,  if  he  shall  think  fit,  to 
postpone  such  trial  on  account  of  such  copy  of  the  examination  of 
witnesses  not  having  been  previously  had  by  the  party  charged.  And 
all  persons  under  trial,  are  entitled,  at  the  time  of  their  trial,  to  in- 
spect, without  fee  or  reward,  all  depositions  (or  copies  thereof)  which 
have  been  taken  against  them,  and  returned  into  the  court  before 
which  such  trial  shall  be  had."     (6  and  7  H^.  4  ch.  114,  sec  3,  4.) 

The  subsequent  provisions  of  this  title  {sec,  197 — ^213,)  require  no 
other  remark,  than  that  they  are  in  accordance  with  the  existing  prac- 
tice, except  in  a  few  imimportant  particulars,  which  will  be  suffi- 
ciently explained  by  a  recurrence  to  the  code  itself.  It  may  be  ob> 
served,  however,  that  the  commissioners  have  supplied  brief  forms 
of  warrants  upon  holding  the  defendant  to  answer,  adapted  to  the  cir- 
cumstances of  each  case,  and  contiiining  upon  their  face  a  concise  and 
plain  statement  of  their  object  and  effect. 

They  have  likewise  recommended,  [sec.  213,)  a  provision  that  the 
papers  in  the  case  before  the  examining  magistrate,  be  returned  to 
the  court,  whether  the  defendant  be  discharged  or  held  to  answer.  By 
the  present  practice,  this  is  not  done,  except  where  the  defendant  is 
held  to  answer.  A  due  regard  for  the  interests  of  the  public,  seems 
to  render  it  proper  that  an  examination  of  the  case  by  the  court  should 
be  had,  notwithstanding  the  discharge  of  the  defendant  by  the  magis- 
trate, to  the  end  that  it  may  be  submitted  to  the  grand  jury,  if  in  the 
judgment  of  the  court,  the  magistrate  has  erred  in  discharging  the 
defendant.  It  is,  mcTreover,  proper  that  these  proceedings  should  be 
preserved  as  public  records,  instead  of  being  left,  as  they  may  be 
under  the  present  system,  exposed  to  loss  or  to  uses  prejudicial  to  an 
innocent  party. 

The  next  proceeding  in  order,  after  the  commitment  of  the  defend* 
ant,  isjhe  formation  of  a  grand  jury,  to  which  the  case  must  be  submit- 
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tbd  tbat  an  indictment  may  be  found.    Upon  this  subject  ample  pro- 
Ti^on  is  made  for  the  drawing  and  summoning  of  th^  grand  jury,  and 
for  empanelling   them  before   entering   upon   their   duties.     {Sec 
216-266.)    These  provisions  are,  in  the  main,  in  accordance  with  the 
existing  practice.     They  embrace,  however,  one  or  two  new  princi- 
ples, to  which  it  is  deemed  proper  briefly  to  refer.     The  grand  jury 
as  is  well  known,  must  consist  of  not  less  than   sixteen,  nor  more 
than  twenty-three,  of  whom  twelve  must  concur  in  finding  an  indict- 
ment.    It  frequently  happens  that  the  requisite  number  do  not  attend, 
and  in  such  case  the  sheriff  is  directed  by  the  court  to  summon^  a  suf- 
ficient number  to  complete  the  panel      In  the  performance  of  this 
duty,  he  is  placed  under  no  restriction,  but  is  at  liberty  to  summon 
such  persons  as  he  may  choose.     Without  intending  to  impute  to  aity 
public  officer,  the  wilful  neglect  or  corrupt  performance  of  his  duties, 
it  cannot  fail  to  strike  the  common  sense  of  every  man  as  somewhat 
unaccountable,  that  the  law,  after  having  made  the  most  full  provis- 
ion for  drawing  the  jury  by  lot  from  the  county  box,  in  the  presence  of 
three  sworn  public  officers,  and  after  imposing  upon  them  every  restraint 
adopted  to  the  prevention  of  unfairness,  should  in  the  last  resort  have 
left  the  selection  of  sometimes  a  large  portion  of  the  grand  jury,  to  the 
mere  will  of  the  officer,  whose  caprice  in  the  selection  of  the  jury 
originally  it  was  the  very  object  of  the  law  to  prevent.     The  provis- 
ions of  the  existing  statutes  on  this  subject,  to  which  allusion  has  just 
been  made,  imposdng  checks  upon  the  possibility  of  abuse  in  this  par- 
ticular, were  introdueed  frrm  no  idle  jealousy  of  the  integrity  of  the 
officer,  but  because  in  the  excitements,  political  and  otherwise,  which 
not  unfrequen^ly  arise,  it  was  deemed  wise  to  protect  it  from  8uq>i- 
don ;  and  no  sound  reason  can  be  given  why  that  principle  should  not 
be  fully  carried  out,  especially  where  it  can  be  done  without  inconve- 
nience. 

The  Commissioners  have  accordingly  proposed,  that  in  the  city  of 

New-York,  the  names  of  the  persons  required  to  complete  the  grand 
jury  should  be  drawn  by  the  county  clerk  in  the  presence  of  the  same 
[Fourth  Rkp.J  C 
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officers  by  wbom  the  original  jury  must  be  drawn;  and  that  in  the  oth- 
er coimties,  they  may,  in  the  discretion  of  the  court,  be  drawn  in 
the  same  manner,  or  may  be  publicly  deagnated  by  the  court  from  the 
by-standers  or  the  body  of  the  county.     {Sec.  242,  243.) 

The  Commis^oners  have  also  endeavored  to  supply  a  defect  in  the 
existing  statutes,  in  respect  to  challenges  either  to  the  panel  generally; 
or  to  individual  grand  jurors.  It  is  sufficient  to  say  upon  this  subject, 
that  the  proposed  provisions,  {sec.  260-266,)  embody  the  principle 
that  the  panel  may  be  set  aside  where  such  irregularities  have  occur- 
red in  drawing  the  grand  jury,  as  depart  from  the  ^bstantial  require- 
ments of  the  law,  and  as  in  their  own  nature  tend  to  the  prejudice  of 
the  defendant;  and  that  the  challenges  to  individual  grand  jurors  ex- 
tend to  cases  of  personal  disqualification,  and  to  the  case  of  the  prose- 
cutor, or  of  one  who  has  formed  or  expressed  an  unqualified  opinion 
that  the  defendant  is  guilty  of  the  olSence  charged. 

The  powers  and  duties  of  the  grand  jury  Gimstitttte  the  next  subject 
which  has  occupied  the  attention  of  the  Commismners.  In  approach- 
ing it,  they  have  felt  tnuch  embarrassment,  and  have,  therefore,  devot- 
ed to  it,  the  patient  and  laborious  consideration  which  it  demanded. 
The  value  of  this  institution  is  at  the  present  day  variously  regarded. 
By  some,  it  is  deemed  of  the  highest  importance,  as  furnishing,  by 
reason  of  its  secrecy,  a  most  valuable  aid  in  the  efficiant  detection  and 
punishment  of  crime;  while,  by  others,  it  has  been  regarded,  by  reason 
of  that  very  secrecy,  as  subverave  of  the  rights,  and  destructive  of 
the  liberty  of  the  citizen.  Upon  which  side  the  balance  of  the  argu- 
ment preponderates,  it  is  not  for  the  Commissioners  to  say,  or  even  to 
suggest.  One  thing,  however,  is  certain;  that  the  preservation  of  its 
useftilness,  like  that  of  every  other  department  in  the  administration 
of  the  laws,  depends  upon  a  clear  and  well  understood  definition  of 
its  powers.  To  leave  these  vague  and  unlimited,  is  to  make  the  insti^ 
tution  itself  an  object  ^f  jealousy  and  alarm.  It  is  retained  and  per- 
petuated by  the  constitution,  and  it  is  not  the  design  of  the  Commis* 
sioners  to  abridge  any  of  its  just  attributes,  or  to  propose  anything  which 
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can  uiilitt  sKgktest  d^ee  impair  its  ms^ulness  or  efficiency.  But 
tbey  at  the  tame  t^e,  Kgard  it  as  their  duty,  to  propose  in  respect  to 
it,  such  pro^aions^s  will  -carxy  into  effect  its  objects,  according  to 
m^  q^irit  of  the  institution  itself|  and  in  harmony  alike  with  the  inter- 
ests of  the  pttblic  and -of  the  citisen,  (t  had  its  origin  in  England, 
at  a  time  when  the  conflicts  between  the  power  of  the  government 
on  the<i&e  iiand,  and  the  rights  of  the  subject  on  the  other,  were 
fierce  and  unremitting^  and  it  was  wrung  from  the  hands  of  the  crown » 
as  the  only  means  by  which  the  sulject,  appealing  to  the  judgment  of 
his  peers,  under  the  immunity  of  secrecy,  and  of  irresponsibility  for 
their  acts,  oould  be  rendered  secure  against  oppression.  Happily,  in 
our  country,  no  illustration  of  its  value  in  this  respect,  has  been  fur- 
tnished«  But  it  was  nevertheless,  introduced  among  us  in  the  same 
-spirit  in  which  it  took  its  rise  im  the  mother  country,  and  «s  the  very 
language  of  Jthe  constitution  shows,  was  deigned  to  be  a  means  of 
protection  to  cthe  citisea  agsunst  the  dangers  of  a  false  accusation,  or 
the  still  gpeater  peril  of  a  -sacrifice  to  public  damor«  That  lan- 
guage is,  that  '^^BO  person  shall  be  held  to  answer  for  a  capital  or 
otherwise  InfiBanous  crime,  (except  in  .cases  which  are  enumerated,) 
^unless  on  presentment 'or  indictment  of  a  grand  jury.'' 

Acting  within  iUi  sphere,  the  institution  ^f  a  gmnd  jury  may  be 
justly  regarded)  not  merely  as  a  safeguard  to  private  right,  but  as 
4m  inditpensible  atvcliary  to  public  justice;  and  within  these  limits,  it 
is  the  duty  alike  of  the  legislature  juid  of  the  people  to  sustain  it  in 
;the  performance  of  its  duties.  But  when  it  transcends  them, — when 
it  can  be  used  for  the  gratification  of  private  malignity, — or  when, 
iB^rapping  itself  in  the  secnecy  and  immunity  with  which  the  law 
invests  it,  its  h^h  prerogatives  axe  prostituted  to  purposes  frowned 
iiupon  by  every  principle  of  law  and  of  human  justice, — ^it  may  be- 
come asi  instrument  dangerous  alike  to  public  and  private  liberty. 

That  it  has  been  so  used,  is  a  fact  which  admits  of  no  disguise. 
Cases  are  not  unfrequent,  where  parties  stimulated  by  avarice  or  re- 
venge, have  found  their  way  into  the  secrecy  of  a  grand  jury  room, 
and  upon  a  state  o{  &cts  which  would  not  warrant  the  commitment 
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of  the  defendant  in  any  oilier  form,  hare  succeeded  in  obtaining  aa 
indictment  against  kim.  It  is  well  known^  among  tlie  legal  profes- 
sion at  least,  that  the  just  legislation,  which  has  abolished^  the  imprt- 
sonment  of  the  debtor  in  a  civil  action,  has  led  to  an  imezamplecE 
number  of  complaints,  against  many  whose  greatest  crime  was  their 
misfortune,  upon  the  allegation  of  the  fraudulent  procurement  of 
property  ;  and  the  experience  of  every  lawyer  will  attest  the  j(act,that 
there  are  few  cases  in  which  the  disappointed  creditor  would  not,  if 
he  could,  invoice  the  aid  of  the  criminal  law,  as  the  means  not  so^ 
much  of  punishment,  as  of  coercion.  In  cases  of  this  kind,  as  welt 
as  in  others  rather  of  a  private  than  of  a  public  nature,  it  will  be  readi- 
ly perceived  there  is  some  (knger  that  the  grand"  jiiry  may  be  use4 
for  purposes  not  only  unnecessary,  but  absolutely  hostile  to  the  inter- 
ests of  the  public.  This  is  but  one  cFass  of  cases  illustrating  the  dan*- 
ger  of  allowing  the  grand' jury,,  under  their  general  power  to  enquire 
into  all  offences  triable  within  their  county,  to  hear  complaints  in  the 
first  instance  and  to  orTginate  accusations.  Sut  a  stiTl  more  striking; 
example  of  the  danger  of  this  unrestricted  power,  is  to  be  foond'  m 
the  fact,  that  cases  have  existed,  .vhere  prosecutors  wh^  have  beea 
defeated  before  the  examining  magistrate,  have  availed  themselves  of 
the  privilege  of  the  subpoena  of  the  district  attorney,  to  present  them- 
selves before  the  grand  jury,  and  upon  a  one  sided  statement  obtain  aii^ 
mdictment.  The  powers  and  duties  of  the  grand  jury  being  in  tiiis  re- 
spect wholly  undefined,  the  practical  result  has  been  that  private  infor- 
mation conveyed  to  a  grand  juror,  or  the  permission  of  the  district  at- 
torney, (who  may  literally  be  said  to  keep  the  keys  of  the  grand  jury 
room,)  has  led  to  numberless  prosecutions  prompted  by  private  interest,* 
and  to  speculations  upon  the  fears  of  the  unfortunate,  which  would 
have  been  defeated  by  a  pubjic  scrutiny,  or  by  an  opportunity  afiEbrded 
to  the  accused  of  explaining  or  defending  himself  against  the  charge^ 

If  the  grand  jury  is  to  be  preserved  in  its  purity, — ^if  the  ccoifidence 
of  the  people  is  to  be  enlisted  in  its  behalf^  without  which  its  useful- 
ness must  cease^ — ^these  things  must  be  corrected  by  wholesome  legisla- 


tX>DE  OF  •CaiMINX.L  PBOC&DU&fi.  XXXVU 

Ition.  The  grand  jury  was  designed  to  be,  and  the  Commissioners 
are  willing  to  admit,  in  most  cases  is,  a  body  of  discreet  and  thinking 
<nen,  called  together  to  protect  the  public  interests,  and  not  to  be  con- 
verted into  instruments  of  private  cupidity  or  vengeanoe.  Instead  of 
being  an  accusing  party,  it  is  and  ought  to  be  a  judicial  tribunal.  In- 
'Stead  of  acting  hastily  and  unadvisedly  upon  an  accusation  against  the 
citizen^  and  placing  him  upon  trial  for  the  gratification  of  private  feel- 
ing, it  should  be  made  to  stand  upon  the  higher  ground  of  vindica- 
ting the  dignity  of  the  public  law.  To  do  this,  limits  must  be  set  to 
the  extent  of  its  powers,  and  restrictions  must  be  placed  upon  their 
exercise.  Without  these, — rendered  necessary  by  the  secrecy  by 
which  the  grand  Jury  is  mirrounded, — the  full  assurance  cannot  exist, 
that  public  and  private  interests  are  safe  in  its  hands. 

Under  the  present  system,  these  safeguards  cannot  be  found. 
Within  the  sphere  ef  what  they  choose  to  consider  their  duties,  the 
grand  jury  is  omnipoftent.  Accusations  in  which  the  public  are  deep- 
ly concerned,  may  be  dismissed  without  a  question-  Indictments 
may  be  preferred  upon  slight  evidence  or  upon  no  evidence  ;  and  the 
action  of  the  grand  jury  is  beyond  the  reach  of  the  law.  And  in 
•short,  acting,  as  it  does,  without  responsibility,  there  is  no  small  rea- 
son to  fear,  that  from  being  conservative  in  its  aims,  it  may  ultimately 
degenerate  into  an  object  of  public  aversion.  From  the  abuses  of 
which  it  is  susceptible,  and  which  have  been  too  often  practised  under 
its  unconscious  sanction,  it  is  not  to  be  disguised,  that  even  now  its 
moral  power  is  waning,  and  unless  preserved  by  legislation,  may 
eventually  cease. 

These  remarks  are  made  in  no  unfriendly  spirit  to  the  existence  of 
this  institution,  but  from  a  firm  conviction,  that  to  preserve  its  useful- 
ness, and  indeed  its  very  existence,  the  restraints,  as  well  as  the  safe- 
guards of  the  law,  must  be  thrown  around  its  action.  To  effect  this 
object,  the  first  principle  that  the  Commissioners  assume  is,  that  the 
functions  of  the  grand  jury  as  an  accuser  and  as  a  judge  should  be 
separated.     It  is  not  proposed  to  abridge  their  powers  in  respect  to 
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the  inquiry  into  tlie  coBmissfon  of  crime.  Those  seem  to  be  an  ifi'' 
herent  element  in  their  compontion  ;  but  tlie  proceedings  which  are 
taken  upon  them  should  be  essentialTy  differentv  When  the  acciise<i 
is  arrested  and  brought  belbre  a  magistrate,-  an  opp^rtunitj  is  af' 
forded  him  of  answering  the  charge  and  of  explaimng  the  circum- 
stances tending  to  establish  lus  ginltr  A  responsible  accuser  is  also 
presented,  to  whom  he  may  look  for  redress,  if  the  accusation  be  ma- 
licious or  unfounded ;  but  wheir  he  is  accused  by  tbe  grand  jury,  this 
protection  is  denied  him,  and  he  is  dragged  before  the  bar  of  justice,, 
to  answer  n  charge  possiUy  as  false  in  its  substance,  as  it  may  bema- 
Hcious  in  the  motive  by  which  it  is  prompted.  A  course  of  practice 
which  results  in  this  injustice,ls  not  to  be  defended  t^B  any  princi* 
pie  sanctioned  by  the  wisdomi  of  the  common  law*  Its  theery  is, 
that  every  man  shall  hare  a  full  opportunity  to  meet  an  accusation 
against  him  ;  and  it  is  a  violation  of  that  theory,  that  he  should  be 
subjected  to  any  stage  of  condemnation  without  the  privilege  of  being 
heard  in  his  own  defence.  The  Commissioners  have  accordingly  pro- 
posed two  modes  of  proceeding  upon  the  action  of  the  grand  jury ; 
first,  that  where  the  defendant  has  been  held  to  answer  the  charge,  and 
in  no  other  case,  the  grand  jury  may,  if  they  believe  him  guilty,  find 
an  indictment  against  him ;  second,  that  if,  upon  an  investigation  of 
a  charge  against  him,  whether  originated  by  themselves  or  presented 
by  another^  they  believe  he  is  guilty  of  a  public  olGfencey  they  must 
proceed  by  presentment.  The  in(fictment  is  defined  to  be  an  accusa- 
tion presented  by  the  grand  jury  to  a  competent  court,  chafing  the 
defendant  with  a  public  offence.  The  presentment  is  an  informal 
statement  by  the  grand  jury,  representing  that  a  public  oflfence  has 
been  committed  which  is  triable  within  the  county,  and  that  there  is 
reasonable  ground  for  believing  that  the  defendant  has  committed  it. 
{Sec.  267,  268.)  Upon  the  former,  he  is  of  course  to  be  held  for 
trial ;  but  upon  the  latter,  he  is  only  to  be  held  for  examination  before 
a  magistrate,  in  the  same  manner  as  if  an  information  had  been  given 
to  the  ma^strate  in  the  first  instance,  and  with  the  same  opportunity 
for  explanation  or  defence. 
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These  proriaojis,  though  new  in  practice,  are  in  principk  no  inno- 
vations. In  the  criminal  code  recently  adopted  in  Virginia,  a  similar 
provision  is  contained.  {Laws  of  Virginia^  1848,  page  145,  sec,  16.) 
And  it  may  be  safely  asserted,  that  the  principle  contained  in  them  is 
in  consonance  with  the  common  law  itself.  In  a  late  case  in  Penn- 
sylvania, the  office  of  a  grand  jury  was  stated  by  judge  King,  to  be 
confined  to  tha  examination  of  such  cases  as  were  presented  by  the 
attorney  general,  afler  previous  bindiAg  over  by  a  committing  magis- 
tnle.  This  doctrine  was  held  in  a  cafle  where  a  communication  had 
been  received  from  the  grand  jury,  stating  that  charges  had  been  made 
by  one  of  their  number,  to  the  effect,  that  one  or  more  members  of  a 
public  trust  had  been  guihy  of  converting  to  their  own  use  public 
money,  and  asking  that  witnesses  should  b«  furnished  them  to  enable 
them  to  examine  the  charge.* 

*  Th6  remarks  of  the  learned  joilge  are  to  clear  awl  forcible,  Ihat  the  Commiaiion- 
en  eanaot  forbear  gWing  them  t 

<<  The  third  aad  last  of  the  extraordiaary  modes  of  criminal  procedure^"  says  he, 
*<knowa  to  our  penal  code,  is  that  which  is  originated  by  the  presentment  of  a  grand 
jury.  A  presentment,  properly  speakings  is  the  notice  taken  by  a  grand  jury  of  any  of- 
fisttoe  from  their  own  knowledge  or  observation,  without  any  bill  of  indictment  being 
laid  before  them  at  the  snit  of  the  eommonwealtlu  Like  an  indictmentj  howeyer,  it 
most  be  the  net  of  the  whole  jury,  not  leas  than  twelve  concurring  in  it.  It  is,  in  &ct, 
as  mneh  a  criminal  aeeusation,  as  an  indictment,  except  that  it  emanates  from  their 
own  knowledge,  and  not  from  the  public  accuser,  and  except  that  it  wants  technical 
form.  It  is  regarded  as  instructions  for  an  indietment.  That  a  grand  jury  may 
adopt  such  a  course  of  procedure,  without  a  previous  preliminary  hearing  of  the 
accused,  is  not  to  be  questioned  by  this  court.  And  it  is  equaUy  true,  that  in  mak- 
ing taeh  a  prestfitment,  the  grand  jury  are  entirely  irresponsible  either  to  the  public 
or  to  individuals  aggrieved;  the  law  giving  them  the  most  absolute  and  nnqnalilied 
indemnity  for  such  an  oileinl  act.  Had  the  grand  jury,  on  the  present  occasion, 
made  a  legal  presentment  of  the  parties  named  in  their  communication,  the  court 
would,  without  hesitation,  have  ordered  bills  of  indictment  against  them,  and  would 
have  furnished  ttie  grand  jury  with  all  the  testimony,  oral  and  written,  whi<^  the 
authority  we  are  clothed  with  would  have  enabled  us  to  obtain. .  While  the  power 
of  presentment  is  conceded*  we  think  no  reflecting  man  would  desire  to  see  it  ex- 
tended a  particle  beyond  the  limit  ftxed  to  it  by  precedent  aad  authority.  It  is  a 
proceeding  which  denies  the  accused  the  benefit  of  a  preliminary  hearing;  which 
prevents  him  from  demanding  the  endorsement  of  the  name  of  the  prosecutor  on  the 
indictment  before  he  pleads,-^*  right  he  possesses  in  every  other  case,— and  which 
takes  Away  all  his  remedies  for  malicious  prosecution,  no  matter  how  unfounded  the 
aeeusation  on  final  hearing  may  prove  to  be:  a  ^stem  which  certainly  has  in  it  no- 
thing to  recommend  its  extension." 

<«  Grand  juries  are  high  public  functionaries,  standing  between  accuser  and  accused. 
They  are  the  great  security  to  the  eitiaens  aipUnst  vindictive  prosecution,  either  by 
govemment,or  political  partisans,  or  by  private  enemies.  In  their  independent  action, 
the  persecuted  have  found  the  m€»st  fearless  protectors ;  and  in  the  records  of  their  do- 
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The  spirit  of  the  rule  so  well  expressed  in  this  extract,  is  embodied 
and  carried  out  in  the  provisions  proposed  by  the  CommissionerSy 

ings,  are  to  be  diKovered  the  noblest  stands  against  the  oppression  of  power,  the  yiru- 
lence  of  malice,  and  the  intemperance  of  prejadice.  These  elevated  functions  do 
not  comport  with  the  position  of  receiving  individual  accusations  from  any  source^ 
not  preferred  before  them  by  the  responsible  public  authorities,  and  not  resting  in 
their  own  cognizance  sufficient  to  authorize  a  presentment.  Nor  should  courts  give, 
unadvisedly,  aid  or  countenance  to  any  such  innovations.  For  if  we  are  bound  to 
send  for  persons  and  papers  to  sustain  one  charge  by  a  grand  juror  before  the  body 
against  one  citizen,  we  are  bound  to  do  so  upon  every  charge  which  every  other 
grand  Juror,  present- and  future,  following  the  precedent  now  sanctioned,  may  think 
proper  hereafter  to  prefer.  It  is  true,  tliat  in  the  existing  state  of  our  social  organ- 
ization, but  partial  and  occasional  evils  might  flow  from  grand  juries  receiving,  en- 
tertaining, and  acting  on  criminal  charges  against  citizens  not  given  them  by  the 
public  authorities,  nor  within  their  own  cognizance.  But  we  cannot  rationaUy 
claim  exemj^tion  from  the  agitations  and  excitements  which  have  at  some  period  of 
Its  history  convulsed  every  nation.  Those  communities  which  have  ranked  among 
the  wisest  and  the  best,  have  become,  on  occasions,  subject  to  temporary  political 
and  other  phrensies,  too  vehement  to  be  resisted  by  the  ordinary  safeguards  provided 
by  law  for  the  security  of  the  innocent.  Under  such  irregular  influences,  the  right 
of  every  member  of  a  body  like  a  grand  jury,  taken  immediately  from  the  excited 
mass,  to  charge  what  crim^  he  pleases  on  whom  he  pleases,  in  the  secret  conclave 
of  the  grand  jury  room,  might  produce  the  worst  results.  It  is  important  also,  in 
the  consideration  of  this  question,  to  be  borne  in  mind,  that  the  body  so  to  be  cloth- 
ed with  these  extraordinary  functions,  is  perhaps  the  only  one  of  our  public  agents 
that  is  totaUy  irresponsible  for  official  acts.  When  the  official  existence  of  a  grand 
jury  terminates,  they  mingle  again  with  the  general  mass  of  the  citizens,  intangible 
for  any  of  their  official  acts,  either  by  private  action,  public  prosecution,  or  legisla- 
tive impeachment.  That  the  action  of  such  a  body  should  be  kept  within  the  pow- 
ers dearly  pertaining  to  it,  is  a  proposition  self-evident;  particularly  where  a 
doubtful  authority  is  claimed,  the  exercise  of  which  has  a  direct  tendency  to  deprive 
a  citizen  of  any  of  the  guarantees  of  his  personal  righU,  secured  by  the  constitu- 
tion. Our  system  of  criminal  administration  is  not  subject  to  the  reproach  that  there 
exists  in  it  an  irresponsible  body  with  unlimited  jnrisiUetion.  On  the  contrary,  the 
duties  of  a  grand  jury,  in  direct  criminal  accusations,  are  confined  to  the  investiga- 
tion of  matters  given  them  in  charge  by  the  court,  of  those  preferred  before  them 
by  the  attorney  general,  and  of  those  which  are  sufficiently  within  their  own  know- 
ledge and  observation  to  authorise  an  official  presentment.  And  they  cannot,  on 
the  ap)>licat!on  of  any  one,  originate  proceedings  against  citizens,  which  is  a  duty 
imposed  by  law  on  other  public  agents.  This  limitation  of  authority  we  regard  at 
alike  fortunate  for  the  citizen  and  the  grand  jury.  It  protects  the  citizen  from  the 
persecution  and  annoyance  which  private  malice  or  personal  animosity,  introduced 
into  the  grand  jury  room,  might  subject  him  to.  And  it  conserves  the  dignity  of 
the  grand  jury,  and  the  veneration  with  which  they  ought  always  to  be  regard- 
ed by  the  people,  bt  making  them  an  umpire  between  the  accuser  and  the  accused, 
instead  of  assuming  the  office  of  the  former.'* 

«<  We  have  less  difficulty  in  coming  to  these  conclusions,  from  the  consciousness 
that  they  have  no  tendency  to  give  immunity  to  the  parties  named  in  the  communi- 
eation  of  the  grand  jury,  if  they  have  violated  any  public  law.  The  charge  prefer- 
red by  the  grand  juror  alluded  to  in  the  communication,  is  clear  and  distinct.  It  is 
one  over  which  every  committing  magistrate  of  the  city  and  county  of  Philadelphia 
has  jurisdiction.  Any  one  of  this  numerous  body  may  issue  his  warrant  of  arrest 
against  the  accused,  his  subpoBna  for  the  persons  and  papers  named,  and  may  com- 
pel their  appearance  and  production.    And  if  sufficient  probable  cause  is  shown 
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continuing  in  the  grand  jury  all  thdr  powers,  in  respect  to  the  inves- 
tigation of  charges  of  crime.  It  is  proposed  to  guard  against  hasty  and 
ill  advised  accusations  by  giving  to  the  defendant,  upon  presentment 
by  the  grand  j"ury,  (where  he  has  not  been  already  held  to  answer,)  the 
same  opportunity  of  answering  or  explaining  the  charge,  as  if  he  had 
been  proceeded  against  by  an  information  before  a  magistrate;  while, 
on  the  other  hand,  he  is  to  be  committed  or  bailed  upon  the  present- 
ment in  precisely  the  same  manner  as  upon  an  indictment.  In  this 
manner,  the  rights  of  the  defendant  are  protected,  and  the  demands 
of  public  justice  are  abimdantly  answered. 

By  other  provisions,  the  duties  of  the  grand  jury  in  relation  to  the 
kind  and  degree  of  evidence  upon  which  they  may  legitimately  act,  are 
defined.  In  practice,  there  is  now  no  established  rule  upon  this  subject, 
and  grand  jurors  are  left  wholly  uninformed,  except  as  they  are  occa- 
sionally instructed  upon  it,  by  the  court,  as  to  the  precise  line  of  duty 
marked  out  for  them  by  the  law.  The  consequence  has  been,  that 
acting  very  honestly  under  a  mistaken  view  of  their  powers,  indict- 
ments are  frequently  presented  by  them  upon  evidence  wholly  in- 
admissible, and  which,  even  if  admissible,  was  legally  inconclusive. 
In  one  case,  an  indictment  for  false  pretences  was  found  upon  a 
one-sided  and  extra  judicial  affidavit  taken  in  another  state.     In  an- 

that  the  accosed  have  been  guilty  of  the  crimes  charged  against  them,  he  may  baU 
or  commit  them  to  answer  to  this  court.  The  differences  to  the  accused  between 
this  procedure  and  that  proposed,  are,  that  before  a  primary  magistrate,  the  defend- 
ants have  a  responsible  accuser,  to  whom  they  may  look,  if  their  personal  and  offi* 
cial  characters  have  been  wantonly  and  maliciously  and  falsely  assailed.  They  have 
the  opportunity  of  hearing  the  witnesses,  face  to  face.  They  may  be  assisted  by 
counsel,  in  cross-examining  those  witnesses  and  sifting  from  them  the  whole  truth. 
-And  not  the  least,  they  by  this  means  know  what  crime  is  precisely  charged  against 
them;  and  when,  where,  and  how  it  is  said  to  have  been  perpetrated: — rights  which 
we  admit  and  feel  the  value  of,  and  of  which  we  would  most  reluctantty  deprive 
them,  even  if  we  had  the  legal  authority  to  do  so." 

«  On  the  whole,  we  are  of  opinion  that  we  act  most  in  iCccordance  with  the  rights 
of  the  citizen,  most  in  conformity  with  a  wise  and  equal  administration  of  the  pub- 
lic law,  by  declining  to  give  our  aid  to  facilitate  the  extraordinrry  proceedings  pro- 
posed against  the  parties  named  in  the  communication  of  the  grand  jury ;  and  by  re- 
ferring any  one,  who  desires  to  prosecute  them  for  the  offences  charged,  to  the  or- 
dinary tribunals  of  the  commonwealth,  which  possess  all  the  Jurisdiction  necessary 
for  that  purpose,  and  can  exercise  it,  more  in  unison  with  the  rights  of  the  accus- 
ed, than  could  be  accomplished  by  the  mode  proposed  in  the  communication  of  the 
grand  jury."    (Whmrton'9  Criminal  Law,  117, 118,  noU.) 


^i 
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other,  a  witness  was  conducted  into  the  graoid  jury  room,  with  a 
long  written  narrative  prepared  by  another,  and  was  sworn  by  the 
grand  jury,  generally,  as  to  the  truth  of  the  statement,  and  without 
fnrther  examination  or  a  single  question  as  to  the  particular  facts  con- 
stituting the  accusation,  the  witness  was  dismissed  and  an  indictment 
found.  In  both  these  instances,  too,  the  cases  originated  before  the 
grand  jury;  no  previous  complaint  having  been  made.  Nor  was  any 
remedy  within  the  reach  of  the  defendants.  Indicted  as  they  were 
upon  palpably  illegal  evidence,  there  was  no  way  of  bringing  the  facts 
before  the  court,  so  as  to  justify  an  application  to  quash  the  indict- 
ments. The  Commissioners  have  reason  to  believe  that  innumerable  ! 
cases  of  a  similar  and  even  of  a  more  flagrant  character  have  ex- 
isted, and  could  if  necessary  be  fdmiahed.  These,  however,  are 
deemed  sufficient,  to  illustrate  the  necessity  of  legislation  to  guard 
against  the  continuance  of  the  abuse— arising,  too,  from  no  dishonesty 
of  motive,  on  the  part  of  the  grand  jury,  but  from  the  fact  that  the 
delicate  and  difficult  duties  of  the  grand  jury  in  this  respect  are  en- 
tirely undefined  by  law. 

The  remedy  proposed  by  the  Commissioners,  is  to  be  found  in  the  ^ 

provi^ons  which  declare,  that  in  the  investigation  of  a  charge  for  the  ' 

purpose  of  either  presentment  or  indictment,  the  grand  jury  shall  re- 
ceive no  other  evidence  than  such  as  is  given  by  witnesses. produced 
*and  sworn  before  them,  or  furnished  by  legal  documentary  evidence, 
or  by  the  depositions  of  witnesses,  taken  under  such  circumstances  as 
to  make  them  legally  admissible;  and  further,  that  they  shall  receive 
none  but  legal  evidence,  and  the  best  evidence  in  degree,  to  the  ex- 
clusion of  hearsay  or  secondary  evidence,  {Sec»  272,  273.)  These 
are  elementary  and  simple  rules  of  evidence.  They  are  the  rules 
applicable  to  every  judicial  investigation,  in  accordance  with  which  the 
examination  before  the  magistrate  must  be  conducted,  and  by  which 
the  final  examination  of  the  case  before  the  trial  jury  is  governed. 
They  are  rules,  too,  of  plain  and  familiar  meaning,  and  can  be  eamly 
applied;  or  in  case  of  doubt  in  req)ect  to  them,  that  doubt  can  be 
readily  removed,  by  the  resort  of  the  grand  jury  to  the  advice  of  the 
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covLTtj  or  any  member  of  it,  or  of  the  district  attorney^  who  are  in  thin 
as  in  every  other,  stage  of  their  proceedings,  their  legal  adrisers. 

Another  question  of  considerable  practical  difficulty  has  presented 
itself  to  the  Commissioners.  How  far  is  the  grand  jury  bound  or  au- 
thorised to  bear  evidence  in  exculpation  of  the  defendanti  Regard- 
ing it  as  a  mere  accusing  body^  the  answer  would  be  plain,  that  they 
are  confined  to  the  evidence  offered  in  support  of  the  accusation. 
But  viewing  them  as  a  judicial  tribunal,  it  might  be  said  with  much 
propriety,  that  their  powers  and  duties  in  this  respect  are  more  com- 
prehensive. The  Commissioners  do  not,  however,  adopt  either  ex- 
treme. The  object  of  a  public  prosecution  is  to  place  the  defendant 
on  trial,  when  there  is  such  reasonable  evidence  of  his  guilt  as  to  af- 
ford a  fair  grouif  d  to  charge  him  with  the  offence.  His  defence  or  ex- 
planation is  then  properly  the  subject  of  enquiry^  and  in  such  case 
should  be  submitted  to  the  trial  jury.  It  should,  nevertheless,  be 
made  the  duty,  and  so  the  Commissioners  propose  to  make  it,  to 
weigh  all  the  evidence  submitted  to  them,  and  when  they  have  reason 
to  believe  that  other  evidence,  vrithin  their  reach,  vrill  explan  away 
the  charge,  to  order  it  to  be  produced ;  and  for  that  purpose,  they 
diould  be  authorised  to  require  the  district  attorney  to  issue  procesi^ 
for  the  witnesses.  {Sic.  274.)  And  as  the  concluding  nde  on  this 
subject,  tl^  grand  jury  should  be  distinctly  informed  by  the  law^  that 
they  ought  to  find  an  indictment,  when  all  the  evidence,  taken  togeth- 
er, is  such  as  in  their  judgment  would  warrant  a  conviction  by  th« 

trial  jury.     {Sec.  275.) 

« 

The  next  subject  to  be  considered, is /Ae  indictment.  '  It  is  treated  of, 
in  the  proposed  code,  under  the  heads  of  the  finding  and  presentation 
of  the  indictment, — its  form, — ^the  arraignment  of  the  defendant, — ^the 
setting  aside  the  indictment  for  substantial  irregularities  in  finding  it^ 
the  demurrer, — ^the  plea, — and  the  removal  of  the  action  into  another 
court  before  trial. 

In  relation  to  the  fmding  and  presentation  of  the  indictment,  the 
former  practice,  requiring  it  to  be  found  by  at  least  twelve  of  the 
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grand  jury,  and  its  presentation  publicly  to  the  court  by  the  foreman, 
is  retained.  {Sec.  297,  301.)  It  has  been  deemed  proper  also  to 
provide  a  convenient  check  upon  the  practice  which  now  prevails,  of 
repeated  applications  to  the  grand  jury  for  an  indictment  where  it  has 
been  already  dismissed.  Cases  have  existed,  where,  after  frequent 
dismissals  of  the  indictment,  the  perseverance  of  the  prosecutor  has  at 
length  succeeded  in  procuring  it  to  be  found.  The  Commissioners  are 
not  prepared  to  say,  that  an  indictment  should  not  be  found  after  one 
or  more  dismissal^;  for  they  are  ready  to  admit,  that  by  reason  of  the 
discovery  of  new  testimony  or  of  other  facts  intimately  connected 
with  the  due  admnistration  of  practice,  it  may  be  both  expedient  and 
necessary  that  the  case  should  be  submitted  to  another  grand  jury. 
To  prevent,  on  the  one  hand,  the  abuse  referred  to,  and  to  guard  the 
interests  of  the  public  on  the  other,  they  have  proposed  that  the  dis- 
missal of  the  charge  shall  not  prevent  its  being  again  submitted  to  the 
grand  jury,  as  often  as  the  court  shall  direct ;  but  that  vnthout  such 
direction,  it  shall  not  be  again  submitted.     {Sec.  299.) 

They  have  also  embodied  in  the  code,  a  provision  to  the  effect 
that  the  names  of  the  witnesses  examined  before  the  grand  jury,  or 
whose  depositions  have  been  read,  shall  be  inserted  at  the  foot  of  the 
indictment  or  endorsed  upon  it,  before  it  is  presented  to  the  court. 
I  Sec.  300.)  This  provision  is  in  accordance  with  the  English  prac- 
tice, which,  with  all  its  supposed  severity  in  the  punishment  of  crime, 
proceeds  upon  the  principle  that  no  advantage  shall  be  denied  to  the 
defendant,  adapted  to  enable  him  to  meet  and  defend  the  charge. 
And  indeed,  so  far  hSRs  it  been  carried  in  that  country,  that  the  judges 
are  in  the  constant  habit  of  requiring  the  prosecuting  counsel  to  place 
upon  the  stand  as  witnesses,  all  who  were  examined  before  the  grand 
jury.  In  a  case  recently  reported,  where  the  counsel  for  the  prosecu- 
tion had  refused  to  do  this,  because  the  witness  v^as  adverse  to  the 
prosecution,  the  judge  declared  that  unless  the  counsel  called  him,  he 
lumself  would  do  so,  that  the  defendant  might  have  the  privilege  of  a 
cross-examination,  and  gave  as  his  reason,  a  sentiment  sdike  honora- 
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ble  to  the  bench  and  to  the  law^  that  the  object  of  a  public  prosecu- 
tion was  the  attainment  of  truth  and  not  the  conviction  of  the  defend- 
ant. 

Next,  as  to  the  form  of  the  indictment.  The  Commissioners  have 
bestowed  upon  this  part  of  their  subject  most  careful  and  anxious  re- 
flection, and  after  weighing  every  consideration  connected  with  it, 
they  can  confidently  say  that  they  have  arrived  at  a  result  satisfacto- 
ry to  their  own  minds,  and  which  they  believe  will  be  found  to  be  in 
accordance  with  the  wise  and  just  demand  of  public  opinion.  They 
will  not  flatter  themselves  with  the  idea  that  their  labors  in  this  re- 
spect Will  meet  with  the  universal  approbation  of  the  legal  profession; 
but  placing  themselves  upon  the  immutable  princ^les  of  common 
sense,  and  regardless  of  denunciation  as  visionary  reformers,  they 
Will  be  content  to  rest  thdr  claims  to  having  faithfully  performed 
their  duty,  upon  the  wisdom  and  intelligence  of  the  people.  They 
are  not  ignorant  of  the  fact  that  their  proposed  reform  will  strike  at 
the  root  of  a  system,  artificial  and  absurd  in  itself,  and  which  is  only 
saved  from  the  contempt  it  merits,  by  the  frequent  use  of  the  names 
of  venerable  legal  authorities,  under  whose  sanction  it  has  grown  and 
ripened  into  maturity.  For  what  are  called  the  time  honored  institu- 
tutions  of  the  past,  they  entertain  a  high  and  becoming  regard ;  but 
when  they  are  told  that  the  machinery  of  the  law,  invented  and  put 
in  operation  in  an  age  of  comparative  darkness,  and  permitted  to  re- 
main for  no  other  reason  than  that  it  was  easier  to  continue  its  use, 
than  to  reform  it,  constitues  an  exception  to  the  spirit  of  the  age, 
whose  distinguishing  characteristic  is  advancement  and  reform,  they 
are- compelled  to  wonder  at  the  blind  devotion  which  would  de- 
ny in  this  respect,  the  clear  and  peremptory  demand  of  the  public 
voice.  Nor  will  they  allow  themselves  to  believe  that  absurdities 
and  fictiohs,  so  glaring  and  gross  in  themselves,  as  to  provoke  the 
laughter  and  contempt  of  the  intelligent,  will  be  permitted  to  continue 
longer  than  until  a  safe  substitute  for  them  can  be  found. 
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The  object  of  pleading,  whether  in  dvil  or  criminal  actions,  is  to 
inform  the  parties  of  the  fiicts  alleged  by  each  against  the  other,  with 
such  clearness  and  distinctness  as  to  enable  them  to  prepare  for  the 
trial  of  disputed  facts,  or  for  the  application  of  the  law  to  those  which 
are  admitted*  Refine  as  we  may,  upon  the  mode  of  effecting  this  ob* 
ject,  the  must  devoted  worshipper  of  the  ancient  forms  will  not  deny 
^t  this  is  the  only  legitimate  object  of  pleading.  And  in  its  appli- 
cation to  criminal  cases,  in  which  no  special  pleading  is  required  on 
the  part  of  the  defendant,  by  the  proposed  code,  (except  where  a  for* 
mer  conviction  is  pleaded,  which  must  be  in  a  brief,  prescribed  form,) 
the  elements  of  pleading  may  be  still  ftirther  condensed  into  this  de- 
finition :  that  it  is  a  statement  of  a  crime  imputed  to  the  prisoner,  with 
such  a  particularity  of  circumstances  only,  as  irill  enable  him  to^un- 
derstand  the  charge  and  prepare  for  his  defence,  and  at  will  authorize 
the  court,  applying  the  law  to  the  fects  chfvged,  to  give  the  appropri- 
ate judgment  upon  conviction^  Indeed,  adopting  the  definition  given 
by  the  elementary  vmters,  it  will  not  be  found  to  vary  from  that  just 
stated.  ^<In  the  statement  of  the  indictment"  says  Mr.  Archbold, 
'^  all  the  mgredients  in  the  offence  with  which  the  defendant  is  charged, 
the  facts,  circumstances  and  intent  constituting  it,  must  be  set  forth 
with  certainty  and  precision,  without  any  repugnancy  or  incondsten- 
cy ;  and  the  defendant  must  be  charged  directly  and  positively  with 
having  committed  it." 

Yet,  upon  this  simple  definition  has  been  built  a  superstructure  of 
rules  and  illustrations,  the  utter  ridicidousness  of  which  is  a  reproach 
to  legal  science.  In  the  first  place,  it  is  said  that  the  indictment  must 
be  certain  as  to  the  party  indicted ;  by  which  is  meant  that  he  must  be 
described  by  his  name,  or  as  a  person  unknown  to  the  grand  jurors,  in 
which  case  something  must  be  stated  to  ascertain  who  is  intended. 
He  must  also  be  disignated  by  his  ^^  mystery,"  which,  according  to 
Mr.  Archbold,  means  his  trade,  art  or  occupation.  Again,  it  must  be 
certain  as  to  the  person  against  whom  the  offence  was  committed,  and 
as  to  the  time  and  place  of  its  commission^  but  according  to  Mr.  Arch-- 
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bold|  ^  altboiigh  time  and  place  must  thus  be  laid  with  certainty,  it 
nerer  vas  necessary  that  it  should  be  laid  according  to  the  truth." 
(Ar€hb.  Orim.  Pi.  M&  Bd.^40.)  It  must  also  be  certain  as  to  the  feet, 
circumstanees  and  intent  constituting  the  offence.  So  far  as  these  rules 
require  the  facts  to  be  stated  with  truth,  and,  as  they  tend  to  inform 
the  defendant  with  preciaon  what  charge  he  is  called  upon  to  answer, 
they  are  certainly  unobjectionable.  But  when  we  come  to  see,  that 
according  to  the  existing  practice,  this  certainty  means  everything  but 
what  it  would  seem  to  import,  astonishment  may  well  be  expressed 
diat  its  continuance  should  be  deemed  desirable.  The  uninitiated  in 
the  mysteries  of  pleading  can  scarcely  conceive  how  entirely  Aitile 
these  rules  likve  become,  by  the  mass  of  fiction  in  which  they  are  im- 
bedded. The  terms  ^^  certainty  as  to  the  fact,  circumstances  and  in- 
tent," would  naturally  convey  to  the  mind  that  the  information 
to  be  given  to  the  defendant  is  precisely  such  as  should  be  fur- 
nished  to  him.  But  instead  of  that,  it  is  nothing  more  nor  less  than 
a  legal  creation,  which,  in  its  practical  operation,  is  often  made  the 
means  of  defeating  justice  upon  a  mere  quibble,  or  of  artfully  and 
adroitly  concealing  from  the  defendant  the  nature  of  the  charge 
against  him. 

Wlien  we  are  asked  what  is  meant  by  certainty,  in  the  sense  in 
which  it  is  used  in  these  rules,  we  have  but  to  recur  to  the  author  just 
refinred  to,  for  a  brief  and  comprehensive,  though  it  must  be  confess- 
ed not  a  very  satisfectory  or  intelligB)le  answer.  "  Certainty,' '  says 
he,  ^  is  of  three  Idnds:— certainty  to  a  eertfun  intent  in  every  particu* 
lar;  which  is  required  only  in  pleas,  iStc.,  of  estoppel  and  pleas  in 
abatement;  certainty  to  a  common  intent,  which  is  required  in  ordma- 
ry  pleas;  and  certiunty  to  a  certain  intent  in  general,  which  is  requi- 
red in  declarations  and  indictments.  He  latter  is  a  medium  between 
the  other  two;  not  so  great  a  degree  of  certainty  as  the  first,  and  a 
greater  degree  of  certainty  than  the  second.  I  shall  endeavor  further 
to  define  them.    Where  certainty  to  a  certain  intent  in  every  particu- 
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lar  is  required,  the  court  will  presume  the  negative  of  every  thing 
the  pleader  has  not  expressly  a£Eu*med,  and  the  affirmative  of  every 
thing  the  pleader  has  not  expressly  negatived;  or,  in  the  words  of 
Lord  Coke,  the  pleader  must  exclude  every  conclusion  against  him. 
Where  certainty  to  a  common  intent  only  is  required,  the  court  will 
presume,  in  favor  of  the  pleader,  every  proposition  which  by  reason- 
able intendment,  is  impliedly  included  in  the  pleading,  though  not 
expressed;  and  where  words  are  made  use  of,  which  admit  of  a  natu- 
ral sense,  and  also  of  an  artificial  one,  or  one  to  be  made  out  by  ar- 
gument or  reference,  the  natural  sense  shall  prevail."  ^rcA.  Crim. 
PL  9th  Ed.  43.) 

In  illustration  of  this  rule,  scores  of  cases,  if  it  were  necessary, 
might  be  presented,  to  show  to  what  an  absurd  length  quibbling  upon 
it  has  been  carried,  and  how  often  justice  has  been  entirely  defeated 
by  its  application.  A  few  only  will  be  referred  to.  Mr.  Livingston, 
in  his  notes  on  the  criminal  code  reported  by  him,  gives  the  follow- 
ing example:  ^^  In  an  indictment  for  forgery,  a  stroke  of  the  pen, 
which  occurred  in  the  instrument,  had  not  been  copied  in  the  indict- 
ment. The  prisoner  being  convicted,  his  counsel  moved  in  arrest  ht 
judgment,  and  assigned  the  omission  of  this  stroke  for  cause.  The 
paper  and  the  indictment  were  handed  up  to  the  bench,  and  the  judge 
not  being  able  with  the  naked  eye  to  discover  any  difference,  had  re- 
course to  a  glass,  and  by  the  aid  of  a  strong  magnifier  discovered  some- 
thing which  he  said  was  either  a  tickj  (a  word  of  which  I  do  not  pro- 
fess to  know  the  meaning,)  or  a  letter — ^which,he  would  not  or  could 
not  determine, — ^but  submitted  it  to  the  jury,  with  directions,  if  they 
found  it  to  be  the  one,  (I  forget  which,)  to  convict,  if  the  other  to  ac- 
quit; and  to  aid  in  the  determination  of  this  important  question,  he 
handed  them  his  glass — ^the  microscopic  powers  of  which  determined 
them  in  favor  of  the  acquitting  alternative — and  the  prisoner  was  dis- 
charged; if  the  judge's  glass  had  not  been  brought  into  court,  or  had 
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been  of  a  lower  power^  be  would  have  been  hanged."    {Lh*  Crim. 

In  a  spirii  of  greater  gravity,  however,  Mr.  Archbold,  in  illustra- 
ting the  rule  respecting  certainty,  cites  a  great  variety  of  cases,  from 
the  earliest  down  to  the  latest  period.  For  example: — ^^^An  indict- 
ment on  that  part  of  the  Black  Act,  (now  repealed,)  which  made  it 
felony  wUfully  and  maliciously  to  shoot  at  a  person  in  a  dwelling 
house  or  other  place,  was  holden  bad,  because  it  charged  the  offence 
to  have  been  done  unlawfully  and  maliciously^  omitting  the  word  voil' 
fully.  JR.  y.Dams^  1  Leachy  566.  Some  of  the  judges  indeed 
thought  that  "maliciously"  included  "wilfully;"  but  the  greater  num- 
ber held,  that  as  "wilfully"  and  "maliciously"  were  both  mentioned 
in  the  statute  as  descriptive  of  the  offence,  both  must  be  stated,  in  the 
indictment.  So,  an  indictment  upon  stat.  7  4r  8  G.  4,  c.  30,  s.  2,  for 
feloniously,  voluntarily,  and  maliciously  setting  fire  to  a  bam,  was 
holder  bad,  because  the  words  of  the  statute  are  ^^unlawfully  and  ma- 
liciously." -R.  V.  Turnery  1  Mood.  C.  C.  239.  So,  an  indictment  up- 
on stat.  9  G.  4,  c.  31,  s.  12,  charging  the  prisoner  with  "feloniously, 
wilfully,  and  maliciously  cutting,"  &c.,  is  not  sufficient;  the  words  of 
the  statute  being  '^tenldwjully  and  maliciously."  Reg.  v.  Ryany  2 
Jlfood.  C.  C.  15.  So  where  an  indictment  on  the  repealed  stats.  15 
G.  2,  c.  34,  and  14  G.  2,  c.  6,  which  made  it  felony  without  benefit 
of  clergy,  to  steal  any  cow,  ox,  heifer,  &c.,  charged  the  defendant  with 
stealing  a  cow,  and  in  evidence  it  was  proved  to  be  a  heifer,  this  was 
holden  to  be  a  fatal  variance;  for  the  statute  having  mentioned  both 
cow  and  heifer,  proved  that  the  words  were  not  considered  by  the 
legislature  as  synonymous.  R.  v.  Cokey  2  Easty  P.  C.  617;  1  Leachy 
123.  See  also  R.  v.  Douglasy  1  Camp.  212.  So,  where  an  indict- 
ment chained  in  one  count  that  the  defendant  did  break  to  get  out, 
and  in  another,  that  he  did  break  and  get  out,  it  was  holden  insuffi- 
cient, because  the  words  of  the  statute  are  "  break  out."     jR.  v. 

Fourth  Rep.]  D. 
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Oomptcnj  T  C,  tr  p.  139.  In  like  manner  it  -was  decided,  tbat, 
as  the  repealed  stat.  15  6.  2,  c.  34,  specified  lambs  as  well  as  sheep, 
a  defendant  could  not  be  convicted  for  stealing  sheep,  upon  an 
indictment  for  stealing  lambs;  R.  v.  Loom^  1  Mood,  C.  C  160; 
and  a  similar  construction  has  been  put  upon  the  stat.  7  4r  8  O.  4,  c. 
29  s.  25,  R.  V.  Puddifootj  1  Mood.  C.  C.  247.  But  in  Reg.  v.  ^- 
Cullyy  2  Mood.  C.  C.  37,  ail  indictment  under  that  statute  for  killing 
a  sheep,  with  intent  to  steal  the  carcase,  was  held  to  be  supported  by 
pooof  of  killing  a  ram  or  ewe;  the  words  of  the  statute  being  ^^  ram, 
ewe,  sheep,  or  lamb ;"  a  majority  of  the  judges  considering  "  sheep" 
a  generic  term,  including  the  former  words."  So  also,  **an  in- 
dictment upon  the  repealed  stat.  2  G.  2,  c.  25,  (which  made  the 
stealing  of  ^^bank  notes"  felony),  charging  the  defendant  with 
stealing  ^^  a  certain  note  commonly  called  a  bank  note,"  was  hold- 
en  bad,  because  it  did  not  follow  the  description  of  property  in 
the  statute.  B.  v.  Craven,  U.  &  B.  14  ;  2  East,  P.  C.  601,  602. 
So,  under  the  repealed  stat.  2  &  3  Ed.  6  c.  33,  which  contained  only 
the  words  "horse,  gelding,  or  mare,"  upon  an  indictment  for  stealing 
two  colts,  the  judges  were  unanimously  of  opinion,  that,  as  colts  were 
not  mentioned  eo  nomine  in  the  statute,  they  could  not  take  notice 
that  they  were  of  the  horse  species.  R.  v.  Beaney,  R.  &  R.  416; 
Archb.  Crim.  PI.  9tf^  Ed.,  51. 

These  illustrations  are  given,  with  no  view  of  appealing  to  the  mere 
prejudices  of  the  unprofessional  man,  against  the  technicalities  and  sub- 
tleties which  have  been  invented  as  the  means  of  administering  justice; 
but  are  presented  to  the  candid  and  sober  judgment  of  the  legisla- 
ture, as  an  argument  too  strong  to  be  resisted,  against  the  further  con- 
tinuance of  what,  it  cannot  but  be  admitted,  is  a  perversion  of  the  first 
principles  of  justice  and  a  violence  to  common  sense.  No  matter 
by  what  names  or  by  how  great  antiquity  its  defence  may  be  at- 
tempted, the  intelligence  of  the  age  demands  that  the  darkness  and 
mysticism  of  past  centuries  should,  in  the  science  of  the  law,  as  it 
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has  in  any  every  other,  yield  to  the  m<xe  advanced  enlightenment  of 
the  present  day. 

Happily  for  the  cause  of  legal  reform,  the  attempt  which  the 
Commissioners  liave  made,  to  substitute  for  these  senseless  techni- 
chalities,  a  system  of  pleading  founded  upon  the  unerring  principles 
of  justice,  and  having  for  their  end  the  attainment  of  right  without 
regard  to  form,i8  no  new  or  visionary  experiment.  More  than  twenty- 
•five  years  ago,  Mr.  Livingston,  under  the  authority  of  the  legislature  of 
fjouisiana,  engaged  himself  in  the  effort  to  reform  the  modes  of  crim- 
inal procedure;  and  among  the  subjects  to  whidh  he  directed  his  atten- 
tion, ihe  most  prominent  was  the  amplification  of  the  rules  of 
pleading.  Instead  of  the  imintelligible  subtleties  which  he  found  to 
grow  out  of  the  common  law  rules  on  the  subject,  he  reduced  the  art 
of  pleading  to  .a  plain,  comprehensive  and  practical  system.  In  place 
of  the  mystical  terms  ^'  certainty  to  a  comnkon  extent,  certainty  to  a 
eertain  intent  in  general,  and  certainty  to  certain  intent  in  particular," 
he  saw  no  difficulty  in  subtitutmg  the  clear  and  intelligible  rule,  that  all 
that  was  necessary  in  an  indictment  should  be  that  ^^  the  act  or  omission 
charged  be  ^so  clearly  and  distinctly  set  forth,  as  to  enable  a  man  of 
<^ommon  understanding  to  know  what  it  intended."  (Liv.  Crim.  Codcj 
620j  Art  254ySuhd.  6.)  In  more  recent  times,  and  in  the  coun- 
try from  which  our  legal  institutions  have  been  borrowed,  the  ^gaci- 
ty  of  our  great  jurist  has  been  justly  appreciated;  and  as  a  proof  that 
what  has  been  deemed  in  the  Commissioners,  an  act  of  reckless 
.and  visionary  presumption,  has  been  regarded  in  that  country  as  practi- 
cable and  just,  the  fact  need  only  be  mentioned,  that  the  British  Com- 
missioners, after  the  fullest  consultation  with  the  bench  and  bar  of  that 
<«ottntry,  have  recommended  the  adoption,  almost  in  terms,  of  the  pro- 
vision just  refeneed  to.  In  their  eighth  report,  (p.  76,)  is  embraced  the 
following  provision: — ^^  All  acts, omissions  and  circumstances  essential 
to  the  offence  must  be  so  plainly,  directly  and  distinctly  stated,  as  to 
.-enable  a  man  of  ordinary  understanding  to  know  what  is  intended*" 
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Resting  upon  this  weight  of  authority,  to  say  nothing  of  the  priiici- 
pie  involved  in  the  proposition,  the  Commisaoners  hatf  expected^ 

though  it  seems  without  just  reason^  that  the  introdtiction  of  this- 
rule  into  the  codfe  of  civil  procedure,  would  have  met  with  more  fa- 
vor than  it  has  been  its  fate  to  receive.  They  willj  however,,  permit 
themselves  to  indulge  the  hope,  that  thdir  attempt  to^anslate  into  in- 
telligible English  the  phrase  ^  certainly  to  a  common  inteat^'  may  be- 
more  favorably  appieciated. 

In  accordance  with  the  views  already  expressed^  the  Commissioners^ 
have  resolved  to  recommend  that  all  the  forms  of  plaadii^  in  criminal 
actions,  heretofore  existing,  be  abolished,  and'that  hereafter  theform& 
•f  pleading  ^d  the  rules  by  which  their  sufficiency  are  to  be  determin- 
ed, AbII  be  those  which  are  prescribed  by  the  proposed  Cede.  The- 
rules  to  be  substituted  in  thrir  place,  {see.  304 — 325,)  are  few  and  sim- 
ple, and  in  the  main  6ome  recommended  by  the  high  authorities  to^ 
which  allusion  has  just  been  made.  Referring  the  legislature  to  the^ 
Code  itself,  for  a  more  full  explanation  of  them,  the  Commissioners* 
will  content  themselves  with  a  brief  recapitulation' of  the  principles' 
which  they  embody. . 

Hrst; — ^The  indictment  must  contain  ^  title  of  the  aotion,  speci- 
fying the  name  of  the  court  to  which  the  indictment  is  presented,  and 
the  names  of'  the  parties,  and  a  statement  o{:  the  acts  constituting  the- 
offence,  in  ordinary  and  concise  language,  without  repetition,  and  in 
such  a  manner  as  to  enable  a  person  of  common  understanding  ta 
know  what  is  intended. 

Second ; — ^It  must  be  direct  and  certain,  as  it  regards  the  party,  and 
the  offence,  and  the  particular  circumstances  of  the  offence  charged,, 
when  they  are  necessary  to  constitute  a  complete  offence. 

T%ird  ; — ^11  must  diarge  but  one  offence,  and  in  one  form  only ;  exr- 
cept  that  where  the  offence  may  be  committed  by  the  use  of  different 
means,  the  indictment  may  allege  the  means  in  the  alternative. 


iX»Xfe  OF  CKIMUTAL  PROCKDUBft.  Ilfi 

Fbuf  ^A  ^'-^The  words  ^sed  must  be  construed  in  their  usual  ae- 
xseptation  in  common  language,  except  such  words  and  phrases  as  are 
defined  by  law,  which  aie  to  be  construed  according  to  their  legal 
meaning. 

JRf^A  ;-^Wor3s  used  in  a  statilte  to  define  a  public  offence,  need 
^ot  be  strictly  pursued  in  the  indictment  ;  but  other  words  conveying 
the  same  meaning,  may  be  used. 

Sixth  ;— The  indictment  is  sufficient,  if  it  can  be  understood  there- 
from, 1-  That  it  is  entitled  in  a  court  having  authority  to  receive  it, 
though  the  name  of  the  court  be  not  accurately  set  forth  ;  2.  That  it 
was  found  by  a  grand  jury  of  the  county  in  which  the  court  was 
iield ;  3.  That  the  defendant  is  named,  or  if  his  name  cannot  be  dis- 
covered, that  he  be  described  by  a  fictitious  name,  with  the  statement 
that  he  has  refused  to  discover  his  real  name ;  4.  That  the  offence 
was  consmitted  at  some  place  within 'the  jurisdiction  of  the  court;  ex- 
cept where  the  act,  though  done  without  the  local  jurisdiction »of  the 
county,  is  triable  therein ;  5.  That  the  offence  vras  committed  at  some 
time  prior  to  the  time  of  finding  the  indictment ;  6.  That  the  act  or 
x>mission,  charged  as  the  offence,  is  clearly  and  distinctly  set  forth,  in 
ordinary  and  concise  language,  without  repetition,  and  in  such  a  man- 
gier as  to  enable  a  person  of  ccmmion  understanding  to  know  what  is 
intended ;  7.  That  the  act  or  omission,  charged  as  the  offence,  is  stat- 
•ed  with  such  a  degree  of  certainty,  as  to  enable  the  court  to  pronounce 
judgment  upon  a  conviction,  according  to  the  right  of  the  case. 

Seventh } — ^The  indictment  shall  not  be  deemed  insufficient,  nor 
«hall  the  trial,  judgment  or  other  proceedings  thereon  be  affected,  by 
reason  of  any  defect  or  imperfection  in  matters  of  form,  which  shall 
oot  tend  to  the  prejudice  of  the  defendant. 

These  constitute  the  elements  of  the  system  of  pleading  recom- 
mended by  the  Commissioners;  to  which  are  added  others  of  a  subor- 
dinate character,  designed  to  render  them  convenient  in  their  practical 
operation.  They  have  also  incorporated  in  the  Code,  the  general 
form  of  ^n  indictment,  and  have  given  in  an  appendix,  several  forms 
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of  indictments  applicable  to  particular  cases,  propo^g  that  in  otbers,- 
forms  may  be  nsed  as  nearly  similar  as  the  nature  of  the  case  may 
permit.  That  the  diflerence  may  be  seen  between  those  now  in  use 
and  those  proposed  by  the  Commissioners,  they  will  submit  the  present 
form  of  an  indictment  of  murder,  and^that  which  the  Code  proposes* 
to  substitute. 

The  present  form  is  as  follows : 

"  County  of  Columbia,  ss:  The  jurors  of  the  people  of  the  State  of 
New-YoA,  in  and  for  the  body  of  the  county  of  Columbia,  upon  their 
oath  present,  that  John  Jones,  late  of  the  first  ward  of  the  city  of  Hud- 
son, in  the  county  of  Columbia,  laborer,  not  having  the  fear  of  God  be- 
fore his  eyes,  but  being  moved  and  seduced  by  the  instigation  of  the 
devil,  on  the  first  day  of  January,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  forty-nine,  with  force  and  arms,  at  the  ward,  city 
and  county  aforesaid,  in  and  upon  one  William  Green,  in  the  peace  of 
God  and  of  the  said  people,  then  and  there  being,  feloniously,  wilfully 
and  of  his  malice  aforethought,  did  make  an  assault,  and  that  the  said 
John  Jones,  then  and  there  riding  upon  a  certain  horse,  of  the  value  of 
fifty  dollars,  the  said  horse  in  and  upon  the  said  William  Green,  then 
and  there  feloniously,  wilfully  and  of  his  malice  aforethought,  did  ride 
and  force,and  him,  the  said  William  Green,  with  the  horse  aforesaid, 
then  and  there,  by  such  riding  and  forcing,  feloniously, wilfully  and  of 
his  malice  aforethought,  did  cast  and  threw  to  and  upon  the  ground  ;, 
by  means  whereof  the  said  horse,  with  his  hinder  feet,him,  the  said 
William  Green,  so  cast  and  thrown  to  and  upon  the  groi»id,  as  afore- 
said, in  and  upon  the  hinder  part  of  the  head  of  him,  the  said  William 
Green,  then  and  there  did  strike  and  kick,  thereby,  then  and  there 
giving  to  the  said  William  Green,  in  and  upon  the  said  hinder  part  of 
the  head  of  him,  the  said  William  Green,  one  mortal  fracture  and  con- 
tuaon,of  which  said  mortal  facture  and  contusion,he,the  said  William 
Green  then  and  there  instantly  died.  And  so  the  jurors  aforesaid, upon 
their  oath  aforesaid,do  say, that  the  said  John  Jones, him,  the  said  Wil- 


OODE  OF  CRnClNAL  PKOGBDUUt.  1t 

liam  Oreen,  in  maimer  and  form  aforesaid,  feloniously,  wilfully  and  of 
his  malice  aforethought,  did  kill  and  murder,  against  the  peace  of  the 
people  of  the  state  of  New-York,  and  their  dignity." 

This,  it  will  be  observed,  is  but  one  count.  If  there  be  the  slight- 
est possibility  that  any  other  mode  of  killing  or  means  of  death  should 
appear  upon  the  trial,  a  careful  pleader  will  of  course  insert  as  many 
counts,  in  the  same  form,  adapting  them  to  the  possible  difference  in 
proof,  as  will  obviate  the  danger  of  a  variance  between  the  evi- 
dence and  the  indictment. 

Under  the  Code,  the  same  case,  which  can  only  be  set  forth  in  a 
single  count,  would  be  stated  as  follows  : 
"  Court  of  oyer  and  terminer  of  the  county  of  Columbia. 

The  people  of  the  state  of  New-York ' 

against 

John  Jones. 

"  John  Jones  is  accused  by  the  grand  jury  of  the  county  of  Colum- 
bia, by  this  indictment,  of  the  crime  of  murder,  committed  as  fol- 
lows : 

"  The  said  John  Jones,  on  the  first  day  of  January,  1849,  at  the 
city  of  Hudson,  in  this  county,  without  the  authority  of  law,  and  with 
malice  aforethought,  killed  William  Green,  by  riding  over  him  with 
a  horse." 

The  indictment  having  been  found,  the  next  step  is  the  arraignment 
of  the  defendant.  The  provisions  on  this  subject,  {sec.  326 — ^344,) 
do  nqt  varyonaterially  from  the  existing  practice.  The  personal  pres- 
ence of  the  defendant  is  required  where  he  is  indicted  for  a  felony,  but 
where  the  charge  is  fpr  a  misdemeanor,  he  may  plead  by  counsel.  If 
he  appear  for  arraignment,  without  counsel, it  is  made  the  duty  of  the 
court  to  inform  him  of  his  right  to  coimsel  before  his  arraignment. 
Upon  his  arraignment,  he  is  to  be  furnished  with  a  copy  of  the  indict- 
ment and  of  the  list  of  witnesses  endorsed  upon  it.  To  obviate  the 
necessity  of  a  plea  of  misnomer,  he  is  to  be  informed  that  if  the  name 
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by  wkich  he  is  bwlicted  be  not  his  true  name,  he  must  declare  bis  trae 
name  or  be  proceeded  against  by  the  name  in  the  indictment.  If  he 
allege  that  another  name  is  his  true  name,  it  is  to  be  entered  in  the 
proceedings  and  in  that  name  all  subsequent  proceedings  are  to  be 
had.  If  he  require  it,  he  is  to  be  allowed  until  the  next  day,  or  such 
further  time  as  the  court  may  deem  proper,  to  answer  the  indictment, 
and  when  called  upon  to  do  so,  he  may  either  move  to  set  aside  the 
indictment,  or  demur,  or  plead. 

The  motion  to  set  aside  the  indictment  may  be  made,  when  it  has 
not  been  found  by  twelve  of  the  grand  jury,  or  endorsed  by  the  fore- 
man,  or  presented  to  the  court  in  their  presence,  or  when  the  names 
of  the  witnesses  examined  or  whose  depositions  have  been  read  before 
the  grand  jury,  are  not  endorsed  on  or  appended  to  the  indictment,  or 
when  any  person  has  been  permitted  to  be  present  during  the  oxisid- 
eration  of  the  case  by  the  grand  jury,  except  a  member  of  the  court 
or  the  district  attorney,  when  their  advice  has  been  required,  or  a 
witness  under  examination.  On  setting  aside  the  indictment,  the 
court  may  direct  the  case  to  be  re-submitted  to  the  grand  jury,  which 
must  be  done  before  the  end  of  the  next  term ;  and  may  in  the  mean 
time  continue  the  defendant  in  custody  or  on  bail.  The  order  setting 
aside  the  indictment  is  no  bar  to  another  prosecution.   {Sec.  345 — 352.) 

If  the  indictment  be  substantially  defective,  the  defendant  may  de- 
mur to  it,  as  at  present.  If  the  demurrer  be  allowed, he  must  bedis- 
chaiged,  unless  the  court  deem  that  a  new  indictment  can  be  found; 
on  which  he  can  be  legally  convicted  ;  in  which  case  he  may  be 
continued  in  custody  or  admitted  to  bail.  If  it  be  disallowed,  the  de- 
fendant may  plead  to  the  indictment,  if  he  elect  to  do  so.  If  not, 
judgment  may  be  pronounced  against  him.    {Sec.  263--263.) 

The  plea  is  of  three  kinds: — guilty, — ^not  guilty, — or  a  former  con- 
viction or  acquittal; — ^the  fsrms  of  which  are  given.     {Sec.  363-374.) 
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The  .existing  pcactice)  in  respect  to  the  remoyal  of  an  indictment 
before  trial,  is  proposed  to  be  abolished.  By  the  present  statutes,  ai> 
.  indictment  may  be  removed  from  a  court  of  sessions  to  the  court  of 
oyer  and  terminer  of  the  same  county,  by  the  order  of  a  judge  of 
the  supreme  court ;  and  an  indictment  may  also  be  removed  by  a  sim* 
ilar  order,  from  a  court  of  oyer  and  terminer  to  the  supreme  court. 
In  either  case,  sufficient  reasons  must  be  shown  for  the  removal,  and 
when  removed,  the  court  may  remit  the  case  to  the  court  from  which  the 
removal  was  had.  It  is  proposed,  instead  of  this  inconvenient  practice, 
to  substitute  in  all  cases  a  removal  by  the  supreme  court,  where  good 
cause  is  shown,  into  the  court  of  oyer  and  terminer  of  tbe  same  or 
another  county.  The  object  usually  sought  by  the  removal  of  an  in- 
dictment into  the  supreme  court,  was  the  change  of  the  venue  to  an- 
other county,  where  a  fair  trial  could  not  be  had  in  the  county  in 
which  the  indictment  was  found;  and  a  removal  into  the  court  of  oyer 
and  terminer  of  the  same  county  was  ordinarily  asked,  in  consequence 
of  the  difficulty  of  the  case.  Both  these  objects  are  attained,  by  the 
uniform  mode  of  procedure  proposed  in  the  Code.  The  application 
is  to  made  to  the  supreme  court  for  this  purpose,  and  if  sufficient 
cause  be  shown,  the  order  of  that  court  removing  the  cause  into  the 
oyer  and  terminer  of  the  same  or  another  county,  is  final.  {Sec. 
275-.386.) 

The  provisions  respecting  the  proceedings  on  the  indictment,  before 
trial,  embrace  the  mode  of  trial, — ^the  formation  of  the  trial  jury, — 
the  calendar  of  issues  for  trial, — ^the  postponement  of  the  trial, — and 
challenging  the  jury.  {Sec.  386-459.)  A  few  general  remarks,  ap- 
plicable to  such  of  these  provi^ons  as  embrace  a  new  principle,  will, 
with  the  aid  of  a  reference  to  the  sections  themselves,  sufficiently  ex- 
plain their  object.  The  Commissioners  have  not  designed  to  depart 
materially  from  the  existing  practice,  but  heve  comprehended  in  this 
portion  of  the  Code,  the  substance  of  the  statutory  enactments  now  in 
force,  and  have  proposed  to  declare,  partici^rly  in  reference  to  chal- 
lenges to  the  jury,  what  they  understand  to  be  the  rules  of  the  com- 
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mon  law.  In  respect  to  the  practical  proceedings  preparatory  to  the 
-trial,  they  have  recommended  a  course  of  proceeding  as  to  the  order 
of  the  trial  of  causes  and  theirpostponement,  which  they  believe  will  be 
conducive  of  great  convenience  both  to  the  bench  and  bar,  and  at  the 
same  time  promote  the  substantial  rights  of  the  people  and  of  the  de- 
fendant. Great  complaints  have  existed,  (especially  in  those  parts  of 
the  state  where  there  is  a  large  amount  of  criminal  bu^ess,)  of  the 
Inconvenience  resulting  from  a  want  of  regulation  on  this  subject. 
The  order  of  the  trial  of  criminal  cases  is,  as  the  practice  now  stands, 
entirely  under  the  control  of  the  district  attorney,  who  may  bring 
them  on  in  any  order  and  at  any  time  he  may  see  fit  This  has  led  to 
much  embarrassment,  not  merely  to  the  defendant,  who  is  thus  com- 
pelled to  be  ready  for  trial  at  any  moment, — but  to  the  court,  whose 
business  is  often  delayed  and  thrown  into  confusion,  by  the  necesaty 
of  the  postponement  of  the  trial  which  arises  from  the  fact  that  no 
rule  as  to  the  order  of  business  is  prescribed.  The  Commis- 
sioners propose  as  a  remedy  for  this  inconvenience,  that  a  calendar 
shall  be  made  of  all  the  indictments  ready  for  trial  at  each  court,  ar- 
ranging them  in  the  order  in  which  the  indictments  were  found,  and  dis- 
tinguishing between  felonies  and  misdemeanors,  and  between  the 
cases  in  which  the  defendant  is  in  custody  or  on  bail.  The  cases  are 
then  to  be  tried  in  this  order;  first,  those  in  which  the  defendant  is 
in  custody;  and  second,  those  in  which  he  is  on  bail.  Either  party 
may  apply,  however,  for  a  postponement  of  the  trial;  but  if  no  sufficient 
cause  be  shown  for  the  postponement,  it  must  be  tried  or  dismissed, 
subject  to  the  right  of  the  court,  according  to  the  justice  of  the  case, 
to  determine  whether  or  not  a  dismissal  of  the  indictment  shall  be  a 
bar  to  another  prosecution. 

On  the  subject  of  challenges  to  the  jury, —the  only  provision  to  which 
the  Commissioners  deem  it  necessary  specially  to  call  the  attention  of 
the  legislature,  is  that  which  lays  down  the  rule  as  to  the  exclusion  of 
a  juror,  on  the  ground  that  he  has  formed  or  expressed  an  opinion. 
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The  practice  on  this  subject  b  now  very  loose,  in  consequence,  it  i» 
believed,  of  a  misapprehension  as  to  the  extent  to  which  the  cases  at- 
tempting to  define  it,  have  gone  in  laying  down  the  rule.  It  is- pro- 
posed, that,  upon  a  challenge  for  implied  bias,  (answering  to  what  is 
now  known  as  a  challenge  for  principal  cause,)  it  must  appear,  in  or- 
der to  exclude  the  juror,  that  he  has  formed  or  expressed  an  unquali- 
fied opinion  that  the  defendant  is  guilty  or  not  guilty  of  the  offence 
charged.  (iSec.  445,  Subd.  8.)  This  provision  is  not,  however,  in- 
tended to  impair  the  rule,  that' upon  the  trial  of  a  challenge  for  actual 
biasj  (answering  to  a  challenge  for  favor,)  the  triers  may  exercise  a 
sound  discretion  in  admitting  or  excludmg  the  juror,  where  his  opin- 
ion  does  does  not  come  up  to  this  standard.  Nor  does  it  alter  the  ex- 
isting doctrine,  that  the  decision  of  the  triers  cannot  be  reviewed, 
{Sec.  455,456,)  It  is  hoped  these  provisions  will  effectually  remove 
the  embarrassments  growing  out  of  the  undefined  character  of  the 
present  rules,  and  that  while  they  will  take  away  from  the  defendant 
no  substantial  right,  they  will  afford  to  the  public  the  full  assurance 
that  the  defendant  will  be  promptly  as  well  as  fairly  tried. 
In  the  portion  of  the  code  applicable  to  the  trial  itself,the  Commissioners 
have  introduced  a  variety  of  provisions,  some  of  them  declaratory  of 
the  existing  law;  and  others  proposing  such  additions  or  substitutes  as 
do  not  conflict  with  its  spirit.  {Sec.  460-^99.)  The  length  to 
which  this  report  has  already  extended,  precludes  the  possibility  of 
anything  more  than  a  general  reference  to  some  of  the  more  promi- 
nent of  the  latter  class  of  provisions.  In  the  first  place,  it  is  proposed 
that  the  defendant's  counsel  should  close  the  argument  of  the  case  to 
the  jury.  This  provision,  independently  of  the  high  authority  of  Mr. 
Livingston,  seems  to  the  Commissioners  to  be  well  sustained,  not 
merely  by  every  consideration  of  humanity,  but  by  every  principle  of 
justice.  In  defending  its  introduction,  that  learned  jurist  has  furnish- 
ed an  argument  so  satisfactory  and  concluave  to  the  minds  of  the 
Commissioners,  that  they  deem  it  unnecessary  to  add  any  remarks  of 
their  own  to  what  he  so  well  presents. 
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**  The  order,"  says  he,  "  in  which  the  case  is  opened  to  the  jury, 
and  the  proof  introduced,  i«  the  same  as  that  now  in  use ;  but  a  ma- 
terial change  is  made,  by  giving  the  closing  argument  to  the  defend- 
ant. It  was  thought  that  this  was  proper  and  just,  because  it  is  an 
cdvanfag^j  that  is  to  say,  a  benefit  to  one  party,  that  the  other  does 
not  and  cannot,  from  the  nature  of  things,  enjoy.  To  whom  shall 
this  be  given, — to  the  accuser  or  the  accused, — to  him  who  asserts  or 
him  who  denies  1  Humanity  and  justice  seem  to  dictate  the  answer. 
Every  address  to  a  judge  must  be  supposed  to  contain  a  new  allega- 
tit)n  of  fact,  a  new  argument,  or  a  new  answer  to  rebut  those  which 
have  been  offered  on  the  other  «ide.  To  close  the  debate,  therefore, 
without  suffering  the  accused  to  reply  to  such  allegation  or  argument, 
would  be,  in  so  much  as  regards  it,  to  decide  on  his  case  without  hear* 
ing  him.  The  same  thing  may  be  said  of  the  prosecution.  The 
remedy  would  be  to  suffer  the  argument  to  go  on,  until  both  parties 
declared  they  had  nothing  further  to  say  ;  but  this  would  rarely  hap- 
pen, and  never  until  the  discussion  had  been  protracted  to  a  length  so 
highly  inconvenient  as  not  to  be  permitted.  It  seems,  then,  as  has 
been  said,  that  the  nature  of  the  case  imposes  the  necessity  of  giving 
this  advantage  to  the  one  party  or  the  other.  To  give  it  to  the  pro- 
secution, sometimes  defeats  the  ends  of  justice,  by  enlisting  the  feel- 
ings of  humanity  on  the  side  of  the  accused.  There  is  in  human  na- 
ture, when  not  perverted,  a  feeling  repugnant  to  oppression,  which 
generally  supposes  power  to  be  wrong,  and  ascribes  innocence  to 
weakness,  whenever  they  come  in  competition  with  each  other ;  and 
few  cases  give  such  scope  to  the  imagination  to  exert  itself  in  this 
way,  as  that  of  a  criminal  on  his  trial.  Squalid  in  his  appearance,  his 
body  debilitated  by  confinement,  his  mind  weakened  by  misery  or 
conscious  guilt,  abandoned  by  all  the  world,  he  stands  alone,  to  con- 
tend with  the  fearful  odds  that  are  arrayed  against  him.  It  is  true,  he 
has  counsel  assigned  him;  but  here  again  the  same  feelings  operate,  to 
lead  the  judgment  astray.  This  counsel  is  generally  the  youngest  coun- 
sellor at  the  bar,  who  is  thus  made  to  enter  the  lists  with  one  of  the 
highest  abilities  and  standings — ^with  a  reputation  so  well  established  as 


lo  have  made  him  tbe  choice  of  goTemmeiit,a0  the  de{K)6xtory  of  it» 
interests.  If  you  add  to  all  this,  the  decided  advantage  of  the  doss- 
ing argument^  giye&  to  a  jmctised  advocate^  Vihom  loog  habit  has 
taught  to  avail  himself  of  every  weak  argument  or  suspicions  fact^ 
and  a  zeal  in  the  performance  of  his  duty  has  taught  to  believe  it 
proper  to  do  so  ?— do  this^  and  of  two  opposite  effects,  one  must  be 
produced^  both  injurious  to  the  fair  administration  of  justice  :  either 
the  jury  will  be  swayed  by  the  sentiment  I  have  endeavored  to  de- 
scribe, and  feel  an  luidue  bias  in  favor  of  the  prisoner  :  or  if  this  fails 
to  act,  the  last  expression  given  with  the  force  of  eloquence  and  pro* 
fes^onal  skill,  may,  in  doubtful  cases,,  have  injurious  consequences  to 
the  innocent.  But  give  the  last  wwd  to  the  accused,  and  you  will 
do  little  more  than  counterbalance  the  disadvantages  inseparable 
from  his  situation  ;  while,  by  this  show  of  humamty  and  disdain  of 
using  the  power  in  your  hands,  your  neutralize  the  sentiment  that 
would  otherwise  be  felt  in  his  favor.  The  provision  here  recommend- 
ed makes  part  of  the  French  code  of  criminal  procedure,  and  it  is 
said  to  have,  in  practice,  the  most  beneficial  efiects J'  (JUv,  Crim^ 
Codey232,233.) 

Next,  it  is  proposed  to  define  more  clearly  than  it  is  understood  at 
present,  the  line  of  demarcation  between  the  duties  of  the  court  and 
of  the  jury.  Nothing  is  more  common,  than  for  juries  in  criminal  ca- 
ses to  be  told  that  they  are  the  judges  of  tbe  law  as  well  as  of  the  fact; 
and  as  a  matter  of  authority  merely,  the  weight  of  the  highest  judi- 
cial names  in  this  country  may  be  cited  in  support  of  and  against  this 
proposition.  In  this  state,  the  balance  of  judicial  authority  is  in  favor 
of  the  principle,  that  the  jury  in  crinunal  cases,  are  bound  ta 
take  the  law  from  the  court,  with  the  exception  of  the  caseof  libel^ 
in  which,  by  the  constitution,  the  right  is  expressly  given  to  the 
jury  to  determine  both  the  law  and  the  fact.  To  put  an  end,, 
however,  to  all  doubt  on  the  subject,  the  Commissioners  propose  to 
declare  the  rule,  in  as  clear  and  comprehensive  terms  ai}  they  have 
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been  able  to  deyise,  that  on  the  trial  of  an  indictment  for  any  other 
offence  than  libel,  questions  of  law  are  to  be  decided  by  the  court,  sa- 
ving the  right  of  the  defendant  to  except;  questions  of  fiaict  by  the  ju* 
ry;  and  that  although  the  jury  have  the  power  to  find  a  .general  ver- 
dict, which  includes  questions  of  law  as  well  as  of  fact,  they  are  bound 
nevertheless,  to  receive  as  law  what  is  laid  down  as  such  by  the  court. 
(5€C.  496.)  And  for  the  more  clear  and  perfect  understanding  of  this 
rule,  thej  have  added  a  provision,  that  in  charging  the  jury,  the  court 
shall  state  to  them  all  such  matters  cf  law  as  it  shall  think  necessary 
for  their  information  in  giving  their  verdict;  and  that  if  it  present  the 
facts  of  the  case,  in  addition  to  what  it  shall  deem  its  duty  to  say,  it 
shall  inform  the  jury  that  they  are  the  exclusive  juc^es  of  all  ques- 
tions of  fact 

There  is  also  embraced  in  this  portion  of  the  Code,  a  number  of 
provisions  as  to  the  evidence  by  which  an  indictment  may  be  sustain- 
-ed, — some  of  them  taken  from  the  existing  statutes,— others  declaratory 
•of  the  common  law, — and  a  few  also  which  are  new,  not  so  much,  in 
principle  as  in  their  application.  One  or  two  of  them  only  will  be 
referred  to  in  this  report. 

It  is  proposed  to  abrogate  the  distinction  between  principals 
in  the  first  and  second  degree,  and  between  principals  and  acces- 
saries, in  cases  of  felony.  There  is  no  distinction  in  the  punish- 
ment, in  reference  to  these  several  degrees  of  crime.  The  on- 
ly distinction  between  them  is,  in  the  form  in  which  they  shall  be  de- 
■scribed  and  in  the  order  of  their  trial.  By  the  common  law,  which 
in  this  respect  is  still  in  force  in  this  state,  the  accessary  cannot  be 
tried  until  after  the  principal  is  convicted.  The  moral  character  of 
the  guilt  is  the  same  in  both  cases,  and  the  legal  punishment  of  both 
is  identical.  But  by  the  operation  of  the  rule  just  referred  to,  the  ac- 
cessary, though  he  may  be  equally  guilty  with  the  principal, — ^nay, 
even  more  guilty, — ^for  he  may  have  instigated  the  commission  of  the 
crime, — is  enabled  to  escape,  because,  by  accident  or  otherwise,  the 
principal  cannot  be  tried  and  pimished.  A  case  occurred  many  years 
ago  in  Massachusetts,  illustrating  the  practical  absurdity  of  this  dis- 
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tinction.  The  principal  and  accessary  in  the  commission  of  a  hein* 
oas  murder,  were  both  arrested  and  indicted  for  the  crime;  but  before 
the  trial  of  either,  the  principal  committed  suicide;  and  though  the 
case  was  a  strong  one  against  the  accessary,  he  was  discharged,  by  the 
application  of  this  rule,  the  principal  not  having  been  convicted. 
The  distinction  referred  to  does  not  exist  in  cases  of  misdemeanor, 
where  all  who  committed  the  offence  are  deemed  principals;  and  the 
Commissioners  sefe  no  reason  for  its  further  contmuance  is  cases  of  fe- 
lony. 

It  is  also  proposed,  upon  a  trial  for  false  pretences,  that  no  evi- 
dence shall  be  admitted  of  a  false  pretence  expressed  in  language, 
and  unaccompanied  by  a  false  token  or  writing,  unless  the  pretence, 
or  some  note  or  memorandum  thereof,  be  in  writing,  either  subscribed 
by  or  in  the  hand  writtng  of  the  defendant;  except  a  prosecution  for 
falsely  representing  or  personating  another,  and  in  such  assumed 
character  receiving  money  or  property.  {Sec.  474,  475.)  Allu- 
fflon  has  already  been  made  to  the  frequency  of  this  class  of  pro- 
secutions, and  to  the  danger  of  extending  fticilities  for  the  use  of  it, 
(as  there  is  much  reason  to  believe  it  is  too  often  used,)  as  a  means  of 
collecting  or  coercing  the  payment  of  a  debt.  As  the  law  now  stands, 
any  false  pretence,  (though  expressed  in  language  only,)  by  which 
the  property  of  the  prosecutor  is  obtained, may  be  made  the  subject  of 
an  indictment ;  and. a  party,  who  would  fail  in  a  civil  suit  in  recover- 
ing the  value  of  property  sold,  because  the  sale  was  not  evidenced  by 
a  writing,  may  by  this  form  of  proceeding,  prosecute  his  debtor  for  a 
crime  and  cause  him  to  be  imprisoned  in  the  state  prison.  The  prin- 
ciple embodied  in  the  sections  just  referred  to,  is  intended  to  obviate 
this  injustice,  by  applying  to  mere  verbal  representations  the  rule  long 
since  adopted  by  the  legislature  and  sanctioned  by  public  policy,  in 
respect  to  civil  contracts;  a  rule  which  has  been  recently  extended  to 
promises  given  in  evidence  to  revive  a  debt,  barred  by  the  statute  of 
limitations,     {Code  ofProcedure^^Sec.  90.) 
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The  provisions  respecting  the  verdict  of  the  jury,  (^ec.  510 — 631,) 
are  substantially  in  accordance  with  the  present  rules.  There  is  one 
difference,  however,  in  respect  to  the  mode  of  settling  a  special  ver* 
diet,  to  which  a  passing  allusion  will  be  made.  By  the  existing  prac^ 
tice,  the  special  verdict  may  be  either  settled  at  the  trial,  or  a  note  of 
it  may  be  taken,  and  it  may  be  afterwards  reduced  to  fonn  and  settled 
vrithin  a  prescribed  time.  The  system  proposed  by  the  Commission- 
ers, contemplates  .throughout  the  abandonment  of  all  forms  not  essen- 
tial to  substance;  and  as  a  matter  of  convenience,  as  well  as  to  pre* 
vent  a  misunderstanding  as  to  the  facts  intended  to  be  found  by  the 
jury,  they  recommend  that  the  special  verdict  be  settled  at  the 
trial,  by  the  jury  or  in  their  presence;  declaring  that  it  shall  be  suffi- 
cient in  form,  if  it  present  intelligibly  the  facts  found.  (Sec.  516, 
517.) 

The  right  of  the  defendant  to  except  to  the  opinion  of  the  court 
upon  a  matter  of  law,  in  cases  which  are  particularly  defined,  and  all 
of  which  contemplate  the  denial  of  a  substantial  right,  is  retained 
with  very  slight  variations  from  the  existing  practice.  To  prevent 
delay,  however,  and  to  ensure  a  more  complete  enforcement  of  the 
rule  that  a  bill  of  exceptions  shall  contain  nothing  but  what  is  mate- 
rial to  the  question  to  be  raised,  provision  is  made  for  its  settlement  upon 
the  trial,  unless  the  court  otherwise  direct ;  in  which  case  it  is  to  be 
settled  as  prescribed  by  appropriate  sections. 

Provision  is  also  made  for  granting  a  new  trial  to  the  defendant,  by 
the  court  in  which  a  conviction  is  had,  in  the  following  cases: 

First; — ^When  the  trial  has  been  had  in  his  absence,  if  the  indict- 
ment be  for  a  felony; 

Second: — ^When  the  jury  has  received  any  evidence  out  of  court, 
other  than  that  resulting  from  a  view; 

Third; — ^When  the  jury  have  separated  without  leave  of  the  court,  af- 
ter retiring  to  deliberate  upon  their  verdict,  or  been  guilty  of  any  mis- 
conduct tending  to  prevent  a  fair  and  due  consideration  of  the  case; 


C»DE  OF  CRIMINAL   PROCEDURK.  IXT 

Fourth; — ^When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part  of  all  the 
jurors^ 

Fifth, — ^When  the  court  has  misdirected  the  jury  in  a  matter  of 
law,  or  has  given  an  expression  of  opinion  on  a  question  of  fact,  con- 
trary to  section  497; 

Sixth; — ^When  the  verdict  is  contrary  to  law  or  evidence.  But  no 
more  than  two  new  trials  shall  be  granted  for  this  cause  alone. 

The  power  to  grant  a  new  trial  in  a  criminal  case,  after  conviction, 
was  until  very  recently,  understood  to  belong  to  the  courts  of  oyer  and 
terminer,  but  to  no  other  court  of  criminal  jurisdiction.  It  had  in- 
deed been  the  subject  of  express  adjudication,  in  early  as  well  as  in 
more  modem  cases;  tfut  it  is  has  been  very  lately  held  otherwise,  by 
the  supreme  court,  in  the  second  district,  in  the  case  The  People  v. 
The  Judges  of 'the  Dutchess  oyer  and  terminer ^  (2  Barh,  Sup.  Court 
lUp.  282.)  This  result  was  arrived  at,  upon  a  very  critical  and  elab- 
orate examination  of  the  structure  of  the  criminal  courts,  and  upon 
an  enquiry  into  the  question  whether  they  were  courts  of  general  or 
inferior  jurisdiction;  and  upon  the  determination  of  that  question,  the 
former  decisions  of  the  supreme  court  and  the  practice  of  nearly 
half  a  century  were  overruled.  Assuming  this  decision  to  be  autho- 
rative;  the  necessity  for  legislation  is  obvious;  and  no  reason  presents 
itself,  why  it  should  not  be  exerted  in  favor  of  the  continuance  of  a 
power  long  existing,  and  it  is  believed,  safely  exercised.  It  is 
true  that  the.  learned  judge,  by  whom  the  opinion  of  the  court  was 
delivered,  argues  strenuously  against  the  existence  of  this  jurisdiction; 
placing  himself  upon  the  ground  that  in  cases  calling  for  its  exercise^ 
the  interposition  of  the  pardoning  power  affords  sufficient  relief.  In 
this  conclusion,  the  Commissioners  eannot  agree.  If  the  defendant 
have  been  improperly  convicted,  he  should  neither  suffer  the  punishment 
nor  the  disgrace  which  attaches  to  his  conviction.  The  law  should 
supply  the  means  of  correcting  the  error;  and  if  it  fail  to  do  so,  it  is 
remiss  in  its  highest  duty^ — that  of  full  protection  to  the  rights  of  the 

[Fourth  Kep.]  E 
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citizen.  This  view  of  the  subject  has  also  been  taken  by  the  British 
Commissioners,  in  their  eighth  report,  (P.  18-24,)  and  is  enforced  by 
them  by  the  most  conclusive  reasoning. 

Nor  do  the  commissioners  design  to  confine  this  power  to  the 
courts  of  oyer  and  terminer.  They  have  already  proposed  to  increase 
the  jurisdiction  of  the  courts  of  sessions,  and  mayors'  and  recorders* 
courts,  and  have  advanced  in  support  of  that  proposition  a  reason 
which  equally  applies  to  the  conferment  upon  them,  of  the  power  in 
question. 

The  Commissioners  will  pass  over  the  pro\isions  respecting  judg- 
ment and  execution,  {Sec.  552 — 594,)  with  this  single  remark:  that 
they  are  mainly  in  accordance  with  the  existing  practice,  except  where 
a  departure  is  had  to  adapt  them  to  the  principles  already  discussed. 

The  next  subject  is  that  of  appeals.  Referring  the  Legislature  to  the 
code  itself,  {Sec,  595-630,)  for  the  details  of  the  provisions  submit- 
ted, a  brief  statement  of  the  principles  proposed  will  here  be  suffi- 
cient. By  the  existing  practice,  as  well  as  by  this,  an  appeal  may  be 
taken,  in  some  cases  by  the  people,  and  by  the  defendant  in  every  case 
where  judgment  is  given  against  him.  The  cases,  in  which  this  right 
is  allowed  to  the  people,  do  not  extend  to  errors  happening  upon  the 
trial,  or  to  the  erroneous  acquittal  of  the  defendant  by  a  jury.  In  the 
case  of  the  defendant,  however,  the  right  to  a  review  of  errors  of 
this  description  is,  as  has  been  already  seen,  included.  By  the  pre- 
sent practice  also,  the  defendant  may  appeal  upon  a  bill  of  ex- 
ceptions before  judgment,  as  well  as  in  that  or  any  other  case  after 
judgment.  The  inconvenience  of  this  double  right  to  appeal,  has 
forced  itself  strongly  upon  the  Commisaoners.  It  can  only  be  de- 
fended, upon  the  ground  that  the  defendant  should  not  be  sentenced 
upon  a  conviction,  where  there  is  reasonable  ground  to  suppose  that 
fatal  errors  have  occurred  upon  the  trial.  But  its  continuance  leads 
to  this  practical  inconsistency,— *that  he  must  notwithstandmg,  be  i 
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tenced,  before  his  case  can  be  carried  beyond  the  supreme  couri.  This 
is  founded  upon  the  rule,  that  a  writ  of  error  cannot  be  brought  ex- 
cept upon  a  final  judgment.  The  consequence  has  been,  and  it  has 
actually  occurred  in  practice,  that  after  a  new  trial  has  been  denied  by 
the  supreme  court,  the  defendant  must  be  sentenced  by  the  court  below; 
and  their  judgment,  with  the  bill  of  exceptions  annexed, must  be  brought 
before  the  supreme  court,  that  their  former  decision  may  be  re-declar- 
ed and  embodied  in  the  form  of  a  judgment,  to  the  end  that  it  may 
be  reviewed  on  error  by  the  court  of  appeals.  In  one  case, — a  case 
of  murder, — ^this  useless  formality  delayed  the  final  decision  of  the 
cause  for  more  than  a  year;  and  it  is  apparent  that  in  all  cases,  it  must 
be  productive  of  great  delay.  The  Commissioners  see  no  reason  why 
the  substantial  rights  of  the  defendant  cannot  be  fully  protected,  by 
permitting  the  judgment  to  be  pronounced  upon  the  verdict  in  the 
first  instance,  by  the  court  in  which  the  defendant  is  convicted,  with  a 
stay  of  execution,  and  suitable  provisions  for  admitting  him  to  bail,  in 
cases  where  it  is  proper.  In  this  manner,  the  course  of  this  appeal^ 
through  all  the  courts  to  which  it  is  allowed,  is  easy  and  simple, — ^the 
whole  record,  including  the  bill  of  exceptions,  is  passed  upon, — and 
no  real  prejudice  is  suffered  by  the  defendant. 

The  next  subject  is  that  of  bail.  In  the  whole  range  of  criminal 
proceedings,  there  is  none  which  has  so  attracted  public  attention,  or 
which  has  more  loudly  called  for  searching  and  thorough  reform. 
Whether  owing  to  the  looseness  of  the  law  upon  the  subject,  or  to 
the  careless  exercise  of  this  high  discretionary  power,  the  Commis* 
sioners  will  not  undertake  to  decide — the  fact  is  nevertheless  undeni- 
able, that  the  system  of  bail,  as  it  now  exists,  has,  in  a  very  large 
number  of  cases,  and  those  too,  of  a  most  heinous  character,  led  to 
the  entire  defeat  of  public  justice.  In  some  portions  of  the  state, 
what  is  known  as  straw-bail  has  been  the  ready  and  successful  resort 
of  the  most  hardened  public  offenders;  and  the  very  name  of  criminal 
justice  has  been  rendered  an  object  of  ridicule  and  reproach,  by  the 
successful  operation  of  this  nefarious  system.     The  most  worthless 
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inrthe  communily,  have  been  found  ready  to  relieve  their  associates 
in  crime,  by  a  ready  resort  to  perjury ;  and  the  records  of  our  courts 
are  filled  with  evidence  of  the  fact  that  it  has  escaped  the  scrutiny  or 
eluded  the  detection  of  the  public  officers. 

To  provide  an  effectual  remedy  fo|^this  enormous  abuse,  has  been 
regarded  by  the  Commissioners  as  one  of  their  highest  duties;  and  in 
the  f)ro visions  which  they  submit,  {sec.  631 — 686,)  they  have 
faithfully  endeavored  to  accomplish  that  design.  They  will  not 
undertake,  in  the  space  which  remains  to  them,  to  review  the  de- 
details  of  the  system  they  propose.  While  they  have  not  imposed 
upon  the  lesser  class  of  crimes  any  unnecessary-  restrictions  in  respect 
to  bail, — they  have  provided  that  in  all  the  cities  of  the  state,  bail 
shall  not  be  taken  in  cases  of  felony,  but  upon  ample  notice  to  the 
prosecuting  officer,  of  the  names  of  the  bail  and  their  qualifications, 
wtth  a  description  of  the  property  in  respect  to  which  they  inten(i  to 
justify,  and  a  statement  of  the  incumbrances  upon  it.  Upon  the 
justification,  it  is  made  the  duty  of  the  public  officers  to  examine  aost 
thoroughly  into  the  sufficiency  of  the  bail .  The  magistrate  is  req  uired 
to*hear  additional  testimony  on  the  subject,  if  necessary, — ^to  t  ke  in 
writing  the  depositions  of  the  bail,  by  question  and  answer,  —and 
where  he  may  deem  it  proper,  to  adjourn  the  examination  to  a  "ord  a 
further  time  for  s^crutiny.  The  court  is  invested  also  with  the  power, 
where  the  bail  die, become  insolvent,  or  remove  from  the  state, a '  any  ' 
time  to  recoi-  mit  the  defendant  to  actual  custody,  or  again  to  a  mit 
bim  to  bail.  Provision  is  also  made  that,  instead  of  bail,  the  sum 
fixed  may  be  deposited  with  the  county  clerk,  with  the  same  efifectas 
if  bail  had  been  given.  This  is  but  a  brief  outline  of  the  system  pro- 
posed by  the  Commissioners,  in  respect  to  this  subject,  but  they  con- 
fidently believe  that  the  details,  by  which  it  is  carried  out  will,  if 
fidthfully  enforced  by  the  public  officers,  be  found,  if  not  wholly,  at 
least  in  a  great  degree,  to  have  remedied  the  abuses  of  the  existing 
practice. 
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The  remaining  title  of  this  part,  comprises  a  great  variety  of  pro- 
visions, arranged  in  appropriate  chapters,  respecting  the  incidental 
proceedings  in  a  criminal  action,  prosecuted  by  indictment.  {Sec.  687- 
786*)  A  particular  reference  to  them  in  this  report,  is  deemed  un- 
necessary,'from  the  fact  that  the  principles  they  involve,  are  sufficient- 
ly explained  by  the  provi»ons  themselves. 

6.  Proceedings  m  the  Police  Courts, 
It  has  been  already  stated,  that  these  courts  are  intended  to  super- 
sede the  present  courts  of  special  sessions.    Their  modes  of  proceed- 
ing, which  have  always  been  the  subject  of  statutory  regulation,  have 

been  carefully  revised,  and  the  most  ample  directions  have  been  giv- 
en, to  guide  the  ma^strates  by  whom  they  are  held,  in  the  perfor- 
mance of  their  duty.  {Sec.  787-861.)  In  no  material  respect  have 
the  statutes  governing  the  courts  of  special  sessions,  been  varied  except 
in  the  one  which  will  no  x  be  referred  to.  In  all  the  counties  of  the  state, 
except  New- York,  thos  j  courts  have  heretofore  had  authority  to  sum- 
mon a  jury  when  it  wa  demanded  by  the  defendant.  In  the  dty  of 
New-  York,  however,  tb  it  power  has  not  existed,  and  the  court  alone 
h^s  tried  and  determined  the  case.  To  guard  against  an  infringement 
of  the  constitution,  in  res,  ect  to  the  right  of  trial  by  jury,  it  is  provid- 
ed by  the  statutes  relatuig  to  that  city,  that  if  the  defendant  appeal 
from  the  conviction  a  the  time  of  sentence,  all  the  proceedings  before 
the  special  sessions  si  nil  become  void,  and  the  case  shall  be  remitted 
to  the  court  of  gener*  1  sessions.  To  remove  the  incongruity  of  per- 
mitting a  judgment  once  'pronounced,  to  be  annulled  by  the  act  of 
the  party  himself,  an  I  at  the  same  time  to  preserve  to  the  defendaat 
all  his  rights,  the  C  ommissioners  have  provided  as  a  substitute  for 
this  awkward  expedient,  that  a  jury  may  be  demanded  by  the  defen- 
dant upon  his  being  brought  before  the  court  for  trial,  and  that,  in 
that  case,  the  magistrate  shall  proceed  to  examine  the  charge  against 
him,  and  hold  him  to  answer  at  a  court  of  sessions,  or  discharge  Uai 
as  in  other  cases. 
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Instead  also,  of  the  present  system  of  appeal  from  the  court  of 
special  sessions,  the  Commissioners  have  provided  for  an  appeal  to 
the  courts  of  sessions,  very  analogous  to  that  which  is  contained  in 
the  Code  of  Procedure,  in  respect  to  appeals  from  justices  of  the 
peace  to  the  county  courts.     {Sec,  838-861.) 

7.  Special  Proceedings. 
This  Part  embraces  coroner's  inquests  and  the  duties  of  coroners, — 
search  warrants, — the  outlawry  of  persons  convicted  of  treason, — 
proceedings  against  fugitives  from  justice, — ^regulations  in  respect  to 
criminal  statistics, — and  provisions  applicable  to  criminal  proceedings 
generally.     {Sec.  862—948.) 

These  heads  embrace  subjects  which  are  already  regulated  by  stat- 
ute ;  and  in  respect  to  them,  the  Commissioners  have  only  to  observe,, 
that  without  essentially  departing  from  the  spirit  of  the  existing  law, 
they  have  supplied  many  deficiencies,  and  endeavored  to  provide 
greater  simplicity  of  detail. 

8.  Costs  in  criminal  actions  and  proceedings. 
The  Commissioners  have,  in  this  part  of  the  code,  {sec.  948 — ^954,) 
pursued  ttie  same  general  plan  adopted  in  the  Code  of  Procedure;-^ 
that  of  providing,  where  it  could  be  done,  a  distinct  compensation 
for  the  services  required  of  public  officers,  not  in  detail,  but  according 
to  the  stages  of  the  proceedings.  They  have  endeavored  to  adjust 
this  compensation,  (as  such  a  scale  only  can  be  Adjusted,)  by  adoptmg 
a  ftdr  average,  based  upon  the  fees  already  provided,  and  furnishing  a 
just  rate  of  payment  for  the  services  actually  and  necessarily  rendered. 


The  Commissioners  have  thus,  at  much  greater  length  than  was 
their  intention,  r^iewed  the  leading  principles  and  the  more  impor- 
tant details  of  the  code  of  criminal  procedure,  which  they  have  now 
the  honor  to  submit.  Their  design, in  this  report,has  been  to  present 
in  a  more  convenient  form  than  could  have  been  afforded  by  the  ex- 
amination of  abstract  provisions,  the  outlines  of  a  system,  to  the  per- 
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fecting  of  which  they  have  devoted  great  labor  and  the  most  patient 
and  untiring  care.  In  submitting  it  to  the  legislature,  they  will  not 
pretend  to  assert  that  it  is  free  from  omissions  or  defects.  But  it  is  due 
to  themselves  to  say,  that  they  have  spared  no  effort  to  make  the 
code  a  complete  substitute  for  the  existing  law  regulating  criminal 
procedure. 

In  the  performance  of  this  duty,  the  Commissioners  have  been  sensi- 
ble of  the  great  responsibility  cast  upon  them;  and  in  submitting  the 
result  of  their  labors,  they  have  resolved,  so  far  as  they  were  able 
to  present  such  a  system  of  reform  as  they  believe  is  demanded,  not  by 
senseless  and  unmeaning  clamor,  but  by  the  popular  judgment, — ^well 
considered  and  deliberately  expressed.  Sustained  by  the  conscious- 
ness of  mlegrity  of  motive,  and  of  implicit  obedience  to  the  constitu- 
tion \mder  which[they  act,  and  to  the  law  which  so  clearly  defines  their 
duties, — ^an  obedience  not  reluctantly  rendered,  but  in  entire  harmony 
with  their  own  honest  convictions, — ^they  repose  with  confidence  upon 
the  indulgent  consideration  of  the  Legislature,  and  upon  the  justice 
and  wisdom  of  the  people. 

.    All  which  is  respectfully  submitted. 

ARPHAXED  LOOMIS, 
DAVID  GRAHAM, 
DAVID  DUDLEY  FIELD- 
JUbmyy  January  30,  1849. 
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CRIMINAL  PROCEDURE. 


AN  ACT 

To  establish  a  Code  of  Criminal  Proeednre. 

The  People  of  the  State  of  New-York^  represented  in  Senate 
and  Assembly  y  do  enact  as  follows: 

§  k  This  act  shall  be  known  as  the  code  of  criminal 
PROCEDURE.     It  is  divided  into  eight  parts. 

The  first  embraces  general  definitions  and  provisions. 

The  second  relates  to  the  courts  having  original  juris- 
diction of  criminal  actions. 

The  third  relates  to  the  prevention  of  public  offences. 

The  fourth  relates  to  proceedings  for  the  removal  of 
public  officers  by  impeachment  or  otherwise. 

The  fifth  relates  to  the  proceedings  in  criminal  ac- 
tions prosecuted  by  indictment. 

The  sixth  relates  to  proceedings  in  the  police  courts. 

The  seventh  relates  to  special  proceedings. 

The  eighth  relates  to  costs  in  criminal  proceedings. 

[Fourth  Rep.J  1 


PART  I. 


General  Definitions  and  ProvisionH. 

§  2.  A  crime  or  public  offence  is  an  act  or  omission 
forbidden  by  laws,  and  to  which  is  annexed,  upon  con- 
viction, either  of  the  following  punishments  : 

1.  Death: 

2.  Imprisonment: 

3.  Fine: 

4.  Removal  from  office  :  or 

5.  Disqualification  to  hold  and  enjoy  any  office  of  ho- 
nor, trust  or  profit  under  this  state* 

§  3.  Public  oftences  are  divided  into, 

1.  Felonies,  and 

2.  Misdemeanors. 

§  4.  A  felony  is  a  public  offence,  punishable  with 
death,  or  which  is,  or  in  the  discretion  of  the  court  may 
be,  punishable  by  imprisonment  in  a  state  prison. 

§  5.  Every  other  public  offence  is  a  misdemeanor. 

§  6.  No  person  can  be  punished  for  a  public  offence, 
except  upon  legal  conviction  in  a  court  haying:  jurisdic- 
tion thereof. 


§  7.  Every  public  offence  must  be  prosecuted  by  in- 
dictment, except  ^ 

1.  AV^here  proceedings  are  had  for  the  removal  of  a 
civil  officer  of  the  state,  on  an  impeachment  by  the  as- 
sembly, for  wilful  or  corrupt  misconduct  in  office : 

2.  Where  proceedings  are  had  for  the  removal  of  jus- 
tices of  the  peace,  and  judges  and  justices  of  inferior 
courts  not  of  record,  and  their  clerks : 

3.  Offences  arising  in  the  militia  when  in  actual 
service;  and  in  the  land  and  naval  forces  in  time  of 
war,  or  which  this  state  may  keep  with  the  consent  of 
congress,  in  time  of  peace : 

4.  Petit  larceny  charged  as  a  first  oifence : 

5.  Assault  and  battery  not  charged  to  have  been 
committed  riotously,  or  upon  a  public  officer  in  the  ex- 
ecution of  his  duties : 

6.  Poisoning,  killing,  maiming,  wounding  or  cruelly 

beating  an  animal : 

7.  Racing  animals  within  one  mile  of  the  place  where 

a  court  is  held : 

8.  Committing  a  wilful  trespass,  or  severing  any  pro- 
duce or  article  from  the  freehold,  not  amounting  to 
grand  larceny : 

9.  Selling  poisonous  substances,  not  labelled  as  re- 
quired by  statute : 

10.  Maliciously  removing,  altering,  defacing  or  cut- 
ting down  monuments  or  marked  trees : 

11.  Maliciously  breaking,  destroying  or  removing 
mile  stones,  mile  boards  or  guide  boards,  or  altering  an 
inscription  thereon: 


§  8.  The  proceeding  by  which  a  party  charged  with 
a  public  offence  is  accused  and  brought  to  trial  and 
punishment,  shall  be  known  as  a  criminal  action. 

§  9.  A  criminal  action  is  prosecuted  in  the  name  of 
the  people  of  the  state  of  New-York  as  a  party,  against 
the  party  charged  with  the  offence. 

§  10.  The  party  prosecuted  in  a  criminal  action  is 
designated  in  this  Code  as  the  defendant. 

§  11.  In  a  criminal  action,  the  defendant  is  entitled, 

1.  To  a  speedy  and  public  trial : 

2.  To  be  allowed  counsel,  as  in  civil  actions;  or  he 
may  appear  and  defend  in  person  and  with  counsel;  and, 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  con- 
fronted with  the  witnesses  against  him  in  the  presence 
of  the  court ;  except  that  where  the  charge  has  been 
preliminarily  exajnined  before  a  committing  magis- 
trate, and  the  testimony  reduced  by  him  to  the  form  of 
a  deposition,  in  the  presence  of  the  defendant,  who 
has,  either  in  pers  n  or  by  counsel,  cross-examined,  or 
had  an  opportunity  to  cross-examine  the  witness ;  or, 
where  the  testimony  of  a  witness  on  the  part  of  the 
people,  who  is  unable  to  give  security  for  his  appear- 
ance, has  been  taken  conditionally  according  to  sections 
210  to  212,  both  inclusive,  the  deposition  of  the  witness 
may  be  read,  upon  its  being  satisfactorily  shown  to  the 
court  that  he  is  dead  or  insane,  or  cannot  with  due  dil- 
igence be  found  within  the  state. 


§  12.  No  person  shall  be  subject  to  a  second  prosecu-  % 
tion  for  a  public  offence,  for  which  he  has  once  been 
prosecuted  and  duly  convicted  or  acquitted. 

§  13.  No  person  shall  be  compelled,  in  a  criminal  ac- 
tion, to  be  a  witness  against  himself;  nor  shall  a  person 
charged  with  a  public  offence,  be  subjected  before  con- 
viction, to  any  more  restraint  than  is  necessary  for  his 
detention  to  answer  the  charge. 

§  14.  No  person  can  be  convicted  of  a  public  offence, 
where  he  is  entitled  to  a  tria]  by  jury,  unless  by  the  ver- 
dict of  a  jury  accepted  and  recorded  by  the  court,  or 
upon  a  plea  of  guilty,  or  upon  judgment  against  him  on 
a  demurrer  to  the  indictment  in  the  case  mentioned  in 
section  362. 


PABT  II. 


Of  the  courts  having^  original  Jnriffilictioit  in  criminal* 

artiou§. 

Title  I.  Of  the  courts  of  original  criminal  jurisdiction,  generalljr. 
II.  Of  the  court  for  the  trial  of  impeachments. 

III.  Of  the  courts  of  oyer  and  terminer. 

IV.  Of  the  courts  of  sessions. 

y .  Of  the  mayors'  courts  of  the  cities  of  Albany  and  Rocheiter>  aiul 
the  recorders'  courts  of  the  cities  of  Buffalo,  Utica  and  Oswego. 
Tl,  Of  the  police  courts. 


TITLE  I. 

OF  THE  COURTS  OF  ORIGINAL  CRIMINAL  JURISDICTION  GENERALLY. 

§  15.  The  following  are  the  courts  of  justice  of  this 
8tat«,  haying  original  jurisdiction  of  criminal  actions ; 

1.  The  court  for  the  trial  of  impeachments: 

2.  The  courts  of  oyer  and  terminer: 

3.  The  court  of  sessions : 

4.  The  mayors'  courts  of  the  cities  of  Albany  and 
Rochester,  and  the  recorders'  courts  of  the  cities  of 
Buflfalo,  Utica  and  Oswego : 

5.  The  police  courts. 

They  are  severally  courts  of  record,  except  the  police 
courts,  which  are  courts  not  of  record. 


§  16.  The  courts  of  record  enumerated  in  the  last 
Bcction^  shall  continue  to  exercise  the  jurisdiction  now 
vested  in  them  respectively,  except  as  otherwise  pre- 
scrihed  hy  this  code ;  and  those  not  of  record,  shall 
exercise  the  jurisdiction  conferred  by  section  50. 

TITLE  II. 

OF  THE  COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS. 

^  17.  The  court  for  the  trial  of  impeachments  has 
power  to  try  impeachments,  when  presented  by  the  as- 
sembly, of  all  civil  officers  of  the  state,  except  justices 
of  the  peace,  and  judges  and  justices  of  inferior  courts 
not  of  record,  and  their  clerks,  for  wilful  and  corrupt 
misconduct  in  office. 

§  18.  The  court  is  composed  of  the  president  of  the 
senate,  the  senators  or  the  major  part  of  them,  and  the 
judges  of  the  court  of  appeals  or  the  major  part  of 
them.  But  on  the  trial  of  an  impeachment  against  the 
governor,  the  lieutenant-governor  shall  not  act  a1s  a 
member  of  the  court. 

§  19.  The  president  of  the  senate,  or  in  case  of  his 
impeachment,  death  or  absence,  the  chief  judge  of  the 
court  of  appeals,  or  in  the  absence  of  both,  such  other 
member  as  the  court  shall  elect,  shall  be  the  presiding 
judge  of  the  court. 

§  20.  The  clerk  and  ofliicers  of  the  senate  are  the  clerk 
and  officers  of  [the  court  for  the  trial  of  impeachments. 
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§  21.  There  are  no  stated  terms  of  this  court;  but 
upon  the  delivery  of  an  impeachment  from  the  assem- 
bly, the  president  of  the  senate  shaD  cause  the  court  to 
be  summoned  to  meet  at  the  capitol,  in  the  city  of  Al- 
bany, as  provided  in  section  93. 

§  22.  At  the  time  and  place  appointed,  and  before  the 
court  proceed  to  act  on  the  impeachment,  the  clerk  shall 
administer  to  the  presiding  judge,  and  the  presiding 
judge  to  each  of  the  members  of  the  court  then  present, 
an  oath  or  affirmation  truly  and  impartially  to  hear,  try 
and  determine  the  impeachment;  and  no  member  of 
the  court  shall  act  or  vote  upon  the  impeachment,  or 
any  question  arising  thereon,  without  having  taken  such 
oath  or  affirmation. 

TITLE  III. 

OF  THE  COURTS  OF  OYER  AND  TERMINER. 

§  23.  The  courts  of  oyer  and  terminer,  respectively, 
have  power, 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  or  triable  in  the  county : 

2.  To  try  and  determine  any  indictment  found  there- 
in, or  which  may  have  been  found  at  the  court  of  ses- 
sions of  the  county,  or  at  a  mayor^s  or  recorder's  court 
within  the  county,  for  an  offence  punishable  with  4eath : 
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3.  To  try  and  detenntne  any  indictment  which  may 
have  been  found  at  any  of  the  courts  mentioned  in  the 
second  subdivision  of  (his  section,  for  an  offence  not 
punishable  with  death,  and  which  may  be  sent  or  re- 
moved to  the  court  of  oyer  and  terminer,  if  in  the  opin- 
ion of  that  court  it  be  proper  to  be  tried  therein. 

4.  To  send  any  indictment  found  therein  for  an  of- 
fence not  punishable  with  death,  or  to  send  back  any 
such  indictment  which  may  have  been  sent  or  removed 
to  that  court,  to  a  court  of  sessions  or  mayor's  or  re- 
corder's court,  when  in  the  opinion  of  the  court  of  oyer 
and  terminer,  the  same  should  not  be  tried  therein : 

5.  To  inquire  into  the  cause  of  the  detention  of  per- 
sons imprisoned  in  the  jails  of  their  respective  coun- 
ties, and  make  an  order  for  their  recommitment  or  dis- 
charge, or  otherwise,  according  to  law. 

§  34.  These  courts  shall  (except  in  the  city  and 
county  of  New-York,)  be  held  by  a  justice  of  the  su- 
preme court  as  the  presiding  judge,  together  with  the 
county  judge  and  two  justices  of  the  peace,  dedgnated 
according  to  section  40,  of  the  act  relating  to  the  ju* 
diciary,  passed  May  12,  1847,  as  members  of  the  courts 
of  sessions,  or  with  any  two  of  those  officers. 

§  25.  In  the  city  and  county  of  New- York,  the  court 
of  oyer  and  terminer  shall  be  held  by  a  justice  of  the 
supreme  court  as  the  presiding  judge,  together  with  the 
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three  jadges  of  the  court  of  common  pleas  for  the  city 
and  county  of  New-York,  and  the  mayor,  recorder  and 
aldermen  of  that  city,  or  with  any  two  or  more  of 
those  officers. 

§  26.  The  number  of  terms  of  these  courts  annually 
in  the  several  counties,  the  duration  thereof,  the  mode 
of  appointing  the  times  and  places  of  holding  the  same, 
and  of  designating  the  judges  of  the  supreme  court  by 
whom  they  shall  be  held,  and  the  manner  of  appointing 
extraordinary  courts  of  oyer  and  terminer,  are  prescribed 
by  sections  18  to  27,  both  inclusive,  of  the  code  of  pro- 
cedure. 

§  27.  The  clerks  of  the  several  counties  shall  be  the 
clerks  of  those  courts,  except  that  in  the  city  and  coun- 
ty of  New- York,  the  clerk  of  the  court  of  sessions  shall 
be  the  clerk  of  the  court  of  oyer  and  terminer. 

§  28.  A  crier  for  each  of  these  courts  may  be  appoin- 
ted by  the  board  of  supervisors  of  the  county,  to  hold 
his  office  during  their  pleasure.  He  shall  receive  a 
compensation  to  be  fixed  by  them,  and  paid  out  of  the 
county  treasury. 
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TITLE  IV. 

OF    THE    COURTS    OF    SESSIONS. 

Cbaptsii  I.  Tue  courts  of  sessions^  other  than  in  the  city  andcounty  of  New-York. 
II.  The  court  of  sessions  in  the  city  and  county  of  New- York. 

Chapter  I. 

The  courts  of  sessionsi  other  than  in  the  city  and  county  of  New  York. 

§  29.  The  courts  of  sessions  embraced  in  this  chap- 
ter, respectively  have  power. 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  or  triable  within  the 
county : 

2.  Ta  try  and  determine  indictments  found  therein 
or  sent  thereto  by  the  court  of  oyer  and  terminer  of  the 
county,  for  public  offences  not  punishable  with  death : 

3.  To  remove  justices  of  the  peace  and  judges  and 
justices  of  inferior  courts,  not  of  record,  in  cities  within 
their  respective  counties,  and  their  clerks,  after  due 
notice  and  an  opportunity  of  being  heard  in  their  de- 
fence, for  causes  to  be  stated  in  the  order  of  removal, 
as  proyided  in  sections  107  to  119,  both  inclusive: 

5.  To  hear  and  determine  appeals  from  orders  of  jus- 
tices of  the  peace,  under  the  statutes  respecting  the 
support  of  bastards : 

6.  To  examine  into  the  circumstances  of  persons 
committed  to  prison  as  parents  of  bastards,  and  to  dis- 
charge them  in  the  cases  provided  by  statute : 
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7.  To  hear  and  determine  complaints  under  the  stat- 
utes respecting  masters,  apprentices  and  servants : 

8.  To  review*  the  convictions  of  disorderly  persons 
actually  imprisoned,  and  to  execute  the  powers  confer- 
red and  duties  imposed  by  statute  in  relation  to  such 
persons : 

9.  To  continue  or  discharge  the  recognizances,  un- 
dertakings and  bonds  of  persons  bound  to  keep  the 
peace  or  to  be  of  good  behavior,  or  both  ;  and  to  inquire 
into  and  determine  the  complaints  on  which  the  same 

'  were' founded: 

10.  To  compel  relatives  of  poor  persons  and  com- 
mittees of  the  estates  of  lunatics  to  support  such  per- 
sons and  lunatics,  in  the  cases  and  in  the  manner  pre- 
scribed by  statute : 

11.  To  exercise  the  powers  conferred  by  statute,  in 
relation  to  the  estates  of  persons  absconding  and  leav- 
ing their  families  chargeable  to  the  public : 

12.  To  exercise  such  other  powers  and  duties  as  are 
or  may  be  conferred  or  imposed  by  the  constitution  and 
st^atutes  of.  this  state. 

§  30.  When  ah  indictment  is  found  in  one  of  these 
courts  for  an  offence  punishable  with  death,  the  court 
shall  send  it  to  the  court  of  oyer  and  terminer  of  the 
county. 

§  31.  These  courts  may  also  send  any  indictment, 
found  therein  and  remaining  undetermined,  for  an  of^ 
fence  not  punishable  with  deeth,  to  the  next  court  of 
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oyer  and  terminer  of  the  same  county,  to  be  determined 
according  to  law ;  but  that  court,  if  in  their  opinion  the 
same  is  not  proper  to  be  tried  therein,  nJay  remit  it;^  back 
to  the  court  by  which  it  was  sent,  which  must  proceed 
thereon  as  if  it  had  remained  there. 

§  32.  These  courts  shall  be  held  by  the  county  judge, 

together  with  two  justices  of  the  peace  of  the  county, 

designated,  according  to  section  40,  of  the  act  relating 

to   the  judiciary,   passed  May   J  2,  1817,  as  members 

:of  the  courts  of  sessions. 

§  33.  These  courts  shall  be  held  at  the  same  place  and 
commence  on  the  same  day  as  the  general  terms  of  the 
county  courts  in  the  respective  counties,  and  may  be 
continued  as  long  as  the  court  may  deem  necessary. 

§  34.  The  clerks  of  the  several  counties  shall  continue 
to  be  the  clerks  of  these  courts. 

Chapter  II. 

The  court  of  lessions  in  the  city  and  coanty  of  New-York. 

§  35.  The  court  of  general  sessions  in  the  city  and 
county  of  New- York,  shall  be  hereafter  known  as  the 
court  of  sessions  of  the  city  and  county  of  New- York. 

§  36.  This  court  has  power, 

1.  To  inquire,  by  the  intervention  of  a  grand  jury,  of 
all  public  offences  committed  or  triable  within  the  city 
and  county  of  New- York : 
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2.  To  try  and  determine  any  indictment  found  there- 
in or  sent  thereto  by  the  court  of  oyer  and  terminer  in 
the  city  and  county  of  New- York,  for  a  public  offence 
not  punishable  with  death. 

3.  To  remove  police  justices  and  justices  of  the  as- 
sistant justices'  courts  of  the  city  of  New-York,  and 
their  clerks,  after  due  notice  and  an  opportunity  of  being 
heard  in  their  defence,  for  causes  to  be  stated  in  the 
order  of  removal. 

4.  In  cases  arising  in  the  city  and  county  of  New- 
York,  such  as  are"  enumerated  in  subdivisions  5  to  12, 
both  inclusive,  of  section  29. 

§  37.  When  an  indictment  is  found  in  this  court  for 
an  offence  punishable  with  death,  it  shall  be  sent  to  the 
next  court  of  oyer  and  terminer  in  the  city  and  county 
of  New- York. 

§  38.  This  court  may  be  held  by  the  recorder  of  the 
city  of  New- York,  the  three  judgee  of  the  court  of 
common  [leas  for  the  city  and  county  of  New- York,  and 
the  mayor  and  aldermen  of  that  city,  or  by  any  three 
of  them ;  of  whom  the  recorder  or  one  of  the  three 
judges  of  the  court  of  common  pleas  must  be  one.  But 
it  is  the  special  duty  of  the  recorder  to  hold  the  court 
and  preside  therein. 

§  39.  Any  two,  but  no  more,  of  the  aldermen  of  the 
city  ( f  New-York,  who  may  sit  as  judges  of  the  court 
when  notified  by  the  recorder  for  that  purpose,  shall  re- 
ceive for  their  services  in  this  respect,  such  compensa% 
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tion  as  is  or  may  be  provided  by  the  common  council 
of  the  city  of  New- York. 

§  40.  The  court  shall  be  held  on  the  first  Monday  of 
every  month,  and  may  be  continued  until  the  fourth 
Saturday  thereafter,  inclusive. 

§  41.  If  the  trial  of  a  cause  be  commenced  before 
the  expiration  of  the  term,  the  court  may  be  continued 
beyond  the  term,  till  the  completion  of  the  trial,  and 
the  rendering  of  judgment  on  the  verdict. 

§  42.  The  clerk  of  the  court  shall  be  appointed  by  the 
court,  shall  hold  his  office  for  three  years,  unless  sooner 
removecj  by  the  court,  and  shall  receive  a  salary  to  be 
fixed  by  the  supervisors  of  the  city  and  county  of  New- 
York,  and  paid  out  of  the  county  treasury. 

§  43.  There  shall  also  be  a  deputy  clerk  of  the  court, 
who  shall  be  appointed  by  and  hold  his  office  during  the 
pleasure  of  the  clerk,  and  whose  salary  shall  be  fixed 
and  paid  in  like  manner. 

§  44.  A  crier  shall  be  appointed  by  the  court,  to  hold 
his  office  during  their  pleasure.  He  shall  receive  a 
salary  to  be  fixed  and  paid  in  like  manner. 
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TJTLE  V. 

Of  the  mayors'  courts  of  the  cities  of  Albany  and 
Rochester,  and  the  recorders'  courts  of  the  cities  of 
Buffalo,  Utica,  and  Oswego. 

§  46.  The  mayors'  courts  of  the  cities  of  Albany  and 
Rochester,  and  the  recorders'  courts  of  the  cities  of  Buf- 
falo, Utica  and  Oswego,  may  beheld  as  courts  of  crimi- 
nal  jurisdiction  within  those  cities  respectively,  by  the 
recorder,  together  with  the  mayor  and  aldermen  thereof, 
or  with  any  two  of  them. 

§  46.  When  so  organised,  these  courts  respectively 
have  power, 

.  1.  To  inquire  by  the  intervention  of  a  grand  jury,  of 
a]l  public  offences  committed  within  their  respective 
cities : 

2.  To  try  and  determine  any  indictment  found  there- 
in or  sent  thereto  by  the  court  of  oyer  and  terminer  of 
their  respective  counties,  for  a  public  offence  not  pun- 
ishable with  death,  committed  within  their  cities  re- 
spectively. 

§  47.  When  an  indictment  shall  be  found  at  any  of 
these  courts,  for  an  offence  punishable  with  death,  I  he 
court  shall  send  the  indictment  to  the  next  court  of 
oyer  and  terminer  of  the  county. 

§  48.  These  courts  may  also  send  any  indictment 
found  therein  and  remaining  undetermined,  for  an  of- 
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fbiiee  not  j^umsbable  with  death,  to  the  next  court  of 
oyer  and  terminer  of  the  same  contttjr,  to  he  determined 
according  to  law :  but  that  court,  if  in  their  opinion  the 
isame  is  not  proper  to  be  tried  therein,  may  remit  it  back 
to  the  court  by  which  it  was  sent,  which  mast  proceed 
thei^eon,  as  if  it  had  remained  there* 

4  49.  When  an  indictment  is  found  at  a  court  of  oyer 
and  terminer,  or  of  sessions  in  a  county,  embracing  any 
of  the  Cities  named  in  this  title,  &r  an  offence  not 
pimishahie  with  death  qommitted  within  such  city,  the 
court  in  which  it  waa  found  majr  send  it  to  the  ne^^t 
may<»r's  or  recorder's  court  in  which  ft  is  liable,  which 
must  proceed  to  try  and  determine  the  indictment,  as 
if  it  had  been  found  therein. 

TITLE  YL 
Of  the  police  courts. 

^  S6.  The  police  courts  shall  have  power  to  hear  and 
determine  the  charges  for  public  offences,  arising  within 
their  respective  counties,  which  are  enumerated  in  sub- 
divisions 4  to  11,  both  inclusive,  of  section  7,  and  no 
other: 

L  When  the  party  charged  shall,  upon  his  being 
brought  before  a  magistrate,  request  to  be  tried  by  a  po- 
lice court;  or, 

2,  Whea,  not  having  made  such  request,  and  after 
having  been  required  by  the  magistrate  to  give  bail  for 
his  appearance  at  the  next  court  of  sessions  in  the  county, 

[Fourth  Eep-]  2 
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he  shall  have  omitted  to  do  so  for  twenty^fotir  ho«i» 
after ^being  so  required. 

§  51.  In  the  city  and  county  of  New- York,  police 
courts  shall  be  held  at  the  several  police  offices,  on  Tues- 
day and  Friday  of  each  week,  by  two  of  the  police  jus- 
tices of  the  city  of  New- York,  and  by  no  other  officer. 
The  police  clerks  shall  be  the  clerks  of  these  courti^  at 
the  offices  to  which  they  are  respectively  assigned  by 
the  common  council  of  the  city  of  New- York  as  pro- 
vided by  section  8,  of  the  act  in  relation  to  justices  and 
police  courts  in  the  city  of  New- York,  passed  March  30; 

1848. 

• 

§  52.  In  the  other  counties,  the  police  court  shall  be 
held  by  the  magistrate  issuing  the  warrant  of  arrest,  of 
before  whom  the  defendant  is  brought  to  answer  th^ 
charge. 


PAET  m. 


Of  the  preTention  of  puMic  offences: 

TiTLX  I.  Of  lawful  resistance. 

II.  Of  the  intervention  of  the  olllceri  of  justice. 


TITLE  I. 

OF  LAWFUL  KESSBTAJXCK. 

CHA.PTX&  I.  General  proyisions. 

n.  Resistance  of  the  party  about  to  be  injiired. 
m.  Hesiftance  of  other  parties. 

Chapter  I. 

General  proyisions. 

§  53.  Lawful  resistance  to  the  commissionof  a  public 
offence  may  be  made, 

1.  By  the  party  about  to  be  injured: 

2.  By  other  parties. 

Chapter  H. 

Resistance  of  the  party  abont  to  be  ii\iared« 

§  54.  Resistance,  sufficient  to  prevent  the  offencie, 
may  be  made  to  the  party  about  to  be  injured, 
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1.  To  prevent  an  offence  asainst  his  person : 

2.  To  prevent  an  illegal  attempt  by  force,  to  take  or 
injure  property  in  his  lawful  possession. 

Chaptee  in. 

Resistance  of  other  parties •  ^ 

§  56.  Any  other  person,  ih  aid  or  defence  of  the  per- 
son about  to  be  injured,  may  make  resistance,  sufficient 
to  prevent  the  offence. 

TITLE  n. 

OF  THE  INTERVENTION  OF  THE  OFFICERS  OF  JUSTICE. 

CHAFTX&  I.  Interrention  of  pnbfic  olideis/  gwierally. 
n.  Security  to  keep  the  peace, 
m.  Police  in  oidet  and  Tillages,  and  tfieit  attendance  at  exposed  places. 
IV.  Suppression  of  riots. 

CHAPtEft  I. 

Intervention  of  public  oflicMS,  generally. 

§  56.  Public  offences  may  be  prevented  by  the  inter- 
vention of  the  officers  of  justice, 

1.  By  requiring  security  to  keep  the  peace : 

2.  By  forming  a  police  in  citiesl  and  villages,  and  by 
requiring  their  attendanc  in  exposed  placed : 

3.  By  suppressing  riots. 

§  57.  Whenever  the  0ffi66M  of  justice  are  authorised 
to  act  in  the  prevention  of  public  offences,  other  persons 
who  by  their  command  act  in  their  aid,  are  ja*tified  in 
so  doing. 
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Chaptsr  n. 

Seeurit^  to  keep  the  peace. 

§  58.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  140/that  a  person  has 
threatened  to  commit  an  offence  against  the  person  or 
property  of  another. 

4  59.  When  the  ugibcma^ioA  i»  laid  before  the  mi^- 
trate,  be  shall  examine  on  oath  the  complainant  and  any 
witoeasses  he  may  produce,  and  :^aU  take  theiir  (kpoei- 
Hoiis  in  writing  And  cauae  th^n  to  be  aub^cxibed  ^y 
the  parties  making  them. 

4  60.  If  it  appear  from  the  depositions  that  there  is 
jnst  reason  1o  fear  the  commission  of  the  offence  threat- 
ened, by  the  person  complained  of,  the  magistrate  ehall 
issue  a  warrant  directed  generally  to  the  sheciff  of  <the 
county,  or  any  constable,  marshal,  or  policeman  of  the 
city  or  town,  reciting  the  substance  of  the  information, 
and  commanding  the  officer  forthwith  to  arrest  the 
person  complained  of,  and  bring  him  before  the  magis- 
trate. 

§  61.  When  the  j>ersoii  complained  of  is  brovght  :be- 
fore  the 'magistrate,  if  the  charge  be  controyerted,  the 
magistrate  shall  take  testimony  in  relation  thereto. 
The  evidence  must  be  reduced  to  writing  and  subscribed 
by  the  witnesses. 

§  62.  If  it  appear  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offence  alleged  to  have  been 
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threatened,   the  person  complained  of  shall  be   dis- 
charged. 

§  63.  If,  however,  there  be  just  reason  to  fear  the 
commission  of  the  offence,  the  person  complained  of 
may  be  required  to  enter  into  an  undertaking  in  such 
sum,  not  exceeding  one  thousand  dollars,  as  the  magis- 
trate may  direct,  with  one  or  more  sufficient  sureties,  to 
abide  the  order  of  the  next  court  of  sessions  of  the 
county,  and  in  the  mean  time  to  keep  the  peace  to- 
wards the  people  of  this  state,  and  particularly  towards 
the  complainant. 

§  64.  If  the  undertaking  required  by  the  last  section 
be  given,  the  party  complained  of  shall  be  discharged. 
If  he  do  not  give  it  the  magistrate  shall  commit  him 
to  prison,  specifying  in  the  warrant  the  requirement  to 
give  security,  the  amount  thereof,  and  the  omission  to 
give  the  same. 

§  65.  If  the  person  complained  of  be  committed  for 
not  giving  an  undertaking,  he  may  be  discharged  by  any 
two  justices  of  the  peace  of  the  county,  or  police  or 
special  justices  of  the  city,  upon  giving  the  same. 

§  66.  An  undertaking  given  as  provided  in  section  63, 
must  be  transmitted  by  the  magisti-ate  to  the  next  court 
of  sessions  in  the  county. 

§  67.  Any  person  who,  in  the  presence  of  a  court  or 
magistrate,  shall  assault  or  threaten  to  assault  another. 


OT  to  commit  any  offence  against  his  petson  or  property, 
or  who  shall  contend  with  another  with  angry  words, 
may  be  ordered  by  the  court  or  magistrate  to  give  secu- 
rity as  provided  in  section  63,  or  if  he  refuse  to  do  so, 
may  be  committed  as  provided  in  section  64. 

§  68.  A  person  who  has  entered  into  an  undertaking 
to  keep  the  peace,  must  appear  on  the  first  day  of  the 
next  term  of  the  court  of  sessions  of  the  county.  If  he 
do  not,  the  court  shall  forfeit  his  undertaking,  and  order 
it  to  be  prosecuted,  unless  his  default  be  excused. 

§  69.  If  the  complainant  do  not  appear,  the  person 
complained  of  shall  be  discharged,  unless  good  cause 
to  the  contrary  be  shown, 

§  70.  If  both  parties  appear,  the  court  shall  hear  their 
proofs  and  allegations,  and  may  either  discharge  the 
undertaking  or  require  a  new  one  for  a  time  not  ex- 
ceeding one  year. 

§  71.  An  undertaking  to  keep  the  peace  shall  be 
deemed  broken,  on  the  failure  of  the  person  complained 
of  to  appear  at  the  court  of  sessions  as  provided  in  sec- 
tion 68,  or  upon  his  being  convicted  of  a  breach  of  the 
peace. 

§  72.  Upon  the  district  attorney  producing  evidence 
of  such  conviction  to  the  court  of  sessions  to  which 
the  undertaking  is  returned,  that  court  shall  order  the 
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undertakifig  to  be  pr<$9ecat^ ;  and  the  di^rtiriet  atiomef 
shall  theireupon  commenoe  am  action  in  the  iiaflse  ^ 

the  people  of  feis  istate. 

§  73.  In  the  aetion,  the  offence  stated  in  the  record 
of  conyiction,  shall  he  alleged  as  the  breach  of  the  un- 
dertaking, and  shall  be  eoncktsire  evidence  thereof! 

§  74,  No  security  to  keep  the  peace  or  be  of  good 
behavior,  shall  be  required,  except  as  prescribed  in  this 
chapter. 

Ciut>T£R  in. 

Police  in  cfti«9ftiid  yHIafpes,  and  th«&  atUn&iioeftt  e^ixMed  plMM*. 

§  75.  The  organization  and  regulation  of  the  police 
in  the  cities  and  villages  in  this  state,  are  governed  by 
special  laws,  and  shall  remain  as  at  present,  until  the 
legislature  otherwise  provide. 

§  76.  The  mayor  or  other  officer  having  the  direction 
of  the  police  in  a  city  or  village,  shall  order  a  force, 
sufficient  to  keep  the  peace  to  attend  any  public  meet- 
ing, when  he  is  satisfied  that  a  breach  of  the  peace  is 
to  be  apprehended. 

Chapter  IV, 

Suppreaaion  of  riota. 

§  77.  When  a  sheriff  or  other  public  officer  authorised 
to  execute  process,  shall  find  or  have  reason  to  appre- 
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^  this  process,  he  may  command  as  many  male  inhati- 
tants  of  his  county  as  he  may  think  proper,  and  any 
military  company  or  companies  in  the  county,  afmed 
and  equipped,  to  assist  him  in  overcoming  the  resist- 
ance, and  if  necessary,  in  seisdng,  arresting  and  confin- 
ing the  resisters  and  their  aiders  and  abettors,  to  be 
punished  according  to  law. 

§  78.  The  officer  shall  certify  to  the  coiyrt  from  which 
the  process  issued,  the  names  of  the  resisters  and  their 
aiders  and  abettors,  to  the  end  that  they  may  be  |^o- 

ceeded  against  for  their  contempt  of  court. 

« 

§  79.  Every  person  commanded  by  a  public  officer  to 
assist  him  in  the  execution  of  process,  as  provided  in 
section  77,  who  shall  without  lawful  cause  refuse  or 
neglect  to  obey  the  command,  shall  be  deemed  guilty 
of  a  misdemeanor. 

§  80.  If  it  appear  to  the  governor,  that  the  power  of 
any  county  is  not  irafficient  to  enable  the  sheriff  to  exe- 
cute process  delivered  to  him,  he  shall  on  the  applica- 
tion of  the  sheriff,  order  such  a  military  force  from^any 
other  county  or  counties  as  shall  be  necessary. 

§81.  When  personslo  the  numberoftwelve  or  more, 
armed  with  dangerous  weapons,  or  persoms  to  the  num- 
ber of  thirty  or  more,  whether  armed  or  not,  shall  be 
unlawfu'ly  or  riotously  assembled  in  any  city  or  town, 
the  sheriff  of  the  county  and  his  deputies,  the  mayor 
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and  aldermen  of  the  city,  or  the  supervisors  and  con- 
stables of  the  town,  and  the  justices  of  the  peace  or 
the  police  justices  of  the  city  or  town,  shall  go  among 
the*  persons  assembled,  or  as  near  to  them  as  possible, 
and  shall  command  them  in  the  name  of  the  people  of 
this  state,  immediately  to  disperse. 

§  82.  If  the  persons  assembled  do  not  immediately 
disperse,  the  magistrates  and  officers  shall  arrest  them, 
that  they  may  be  punished  according  to  law ;  and  for 
that  purpose  may  command  the  aid  of  all  persons  pre- 
sent or  within  the  county. 

§  83,  If  a  person  so  commanded  to  aid  the  magis- 
trates or  officers  neglect  to  do  so,  he  shall  be  deemed  to 
be  one  of  the  rioters  and  shall  be  punished  accordingly. 

§  84.  If  a  magistrate  or  officer  having  notice  of  an 
unlawful  or  riotous  assembly,  as  provided  in  section  81, 
neglect  to  proceed  to  the  place  of  the  assembly,  or  as 
near  thereto  as  he  can  with  safety,  and  to  exercise  the 
authority  with  which  he  is  invested  for  suppressing  the 
same  and  arresting  the  offenders,  he  shall  be  deemed 
guilty  of  a  misdemeanor. 

§  86.  If  the  persons  so  assembled  and  commanded  to 
disperse,  do  not  immediately  disperse,  any  two  of  the 
magistrates  or  officers  before  mentioned  may  conr«mand 
the  aid  of  a  sufficient  number  of  persons,  and  may  pro- 
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ceed  in  such  manner  as  in  their  judgnient  is  necessary, 
to  disperse  the  assembly  and  arrest  the  offenders. 

§  86.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  it  shall  obey  such  orders  in  re- 
lation thereto,  as  may  have  been  made  by  the  governor, 
or  by  a  judge  of  a  court  of  record  or  the  sheriff  of  the 
county,  or  by  any  two  of  the  magistrates  or  officers 
mentioned  in  section  81. 

§  87.  When  there  is  an  unlawful  or  riotous  assembly, 
with  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
state,  and  the  fact  is  made  to  appear  to  the  governor,  or 
to  a  judge  of  the  supreme  court,  or  to  the  sheriff  of  the 
county,  either  of  those  officers  may  issue  an  order  di- 
rected to  the  commanding  oflBicer  of  a  division,  brigade, 
regiment,  battalion  or  company,  to  order  his  command 
or  any  part  thereof,  (describing  the  kind  and  number  of 
troops,)  to  appear  at  a  time  and  place  therein  specified, 
to  aid  the  civil  authorities  in  suppressing  violence  and 
enforcing  the  laws. 

§  88.  The  commanding  officer,  to  whom  the  order  is 
given,  shall  forthwith  obey  the  same ;  and  the  troops  so 
required  shall  appear  at  the  time  and  place  appointed, 
armed  and  equipped  with  ammunition  as  for  inspection, 
and  shall  execute  any  order  they  shall  then  and  there 
receive  according  to  law. 
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4  S9.  When  the  governor  shall  he  satusfied  that  the 
execution  of  civil  or  criminal  proceas  has  heen  farcaUgr 
resisted  in  any  county  by  bodies  of  men,  or  that  com- 
binations to  resist  the  execution  of  process  by  force 
exist  in  any  county,  and  that  the  power  ci  the  counlgr 
has  been  exerted  and  has  not  been  sufficient  to  enable 
the  officer  having  the  process  to  execute  it,  he  may,  on 
the  application  of  the  officer,  or  of  the  district  attorney 
or  county  judge  of  the  county,  by  proclamation  to  be 
published  in  the  newspaper  printed  in  the  city  of  Al- 
bany, in  which  legal  noticei^  are  required  to  be  pub- 
lished, and  in  such  papers  in  the  county  as  he  shall  di- 
rect, declare  the  county  to  be  in  a  state  of  insurrection, 
and  may  order  into  the  service  of  the  state  such  num- 
ber and  description  of  volunteer  or  unilbrxn  companies, 
or  other  militia  of  the  state,  as  he  ahall  deem  necessa- 
ry, to  serve  for  such  term,  and  under  the  command  of 
such  officer  or  officers  as  he  shall  direct. 

§  90.  The  governor  may,  when  he  shall  think  proper, 
revoke  the  proclamation  authorized  by  the  last  section, 
or  declare  that  it  shall  cease  at  such  time  and  in  such 
manner  as  he  shall  direct. 

§  91.  Any  person  who  shall,  after  the  publication  of 
the^roclamation  authorised  by  section  89,  resist  or  aid 
in  resisting  the  execution  of  procesif  in  any  county  so 
declared  to  be  in  a  state  of  insurrection,  or  who  shall  aid 
or  attempt  the  rescue  or  escape  of  any  ()erson  from  law- 
ful custody  or  confinement,  or  who  shall  resist  or  aid  in 
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resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  shall  be  punished  by  im- 
prisonment in  a  state  prison  for  a  term  not  less  than  two 
years. 


PAET  IV. 


Of  proceedings  for  the  removal  of  pablic  officers  bf  In- 
peactament  or  otberwlse. 

Title  I.  Of  impeachment. 

n.  Of  the  removal  of  justices  of  the  peace^  and  Judges  or  justices  of  in- 
ferior courts^  not  of  record,  and  their  clerks. 


TITLE  I. 

OF   IMPEACHMENTS. 

§  92.  When  a  civil  officer  of  the  state  is  impeached 
by  the  assembly,  for  wilful  or  corrupt  misconduct  in  of- 
fice, the  articles  of  impeachment  shall  be  delivered  to 
the  president  of  the  senate. 

§  93.  The  president  of  the  senate  shall  thereupon 
cause  the  court  to  be  summoned  to  meet  at  the  capitol 
in  the  city  of  Albany,  on  a  day  not  less  than  three  nor 
more  than  six  weeks  from  the  day  of  the  delivery  of  the 
articles  of  impeachment.  He  shall  also  cause  a  copy  of 
the  articles  of  impeachment,  with  a  notice  to  appear  and 
answer  the  same  at  the  time  and  place  appointed  for  the 
meeting  of  the  court,  to  be  served  on  the  defendant,  not 
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less  than  twenty  days  before  the  day  fixed  for  the  noteet- 
ing  of  the  court. 

§  94.  The  service  must  be  upon  the  defendant  person- 
ally, or  if  he  cannot  upon  diligent  inquiry  be  found  with- 
in the  state,  the  court  upon  due  proof  of  that  fact,  may 
order  .that  publication  be  made  in  such  manner  as  they 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a 
specified  time  and  place  and  answer  the  articles  of  im- 
peachment. 

§  95.  If  the  defendant  do  not  appear,  the  court  upon 
proof  of  service  or  publication  as  provided  in  the  last 
two  sections,  may,  of  their  own  motion,  or  for  cause 
shown,  assign  another  day  for  hearing  the  impeach- 
ment  or  may  then,  or  at  any  other  time  which  they 
may  appoint,  proceed,  in  the  absence  of  the  defendant, 
to  trial  and  judgment. 

§  96.  When  the  defendant  appears,  he  must  answer 
the  articles  of  impeachment,  which  he  may  do  either 
by  objecting  to  the  suflSciency  of  the  same,  or  of  any 
article  therein,  or  by  denying  the  truth  of  the  same. 

§  97.  If  the  defendant  object  to  the  sufficiency  of  the 
impeachment,  the  objection  must  be  in  writing,  but  need 
not  be  in  any  specific  form ;  it  being  sufiScient  if  it 
present  intelligibly  the  grounds  of  the  objection.  If 
he  deny  the  truth  of  the  impeachment,  the  denial  may 
be  oral,  and  without  oath,  and  shall  be  entered  upon 
the  minutes. 
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§  98.  It  an  objection  to  the  aoffioieocy  of  the  impeach- 
ment be  not  sustained  by  a  majority  of  the  members 
of  the  court  who  heard  the  argument,  the  defendant 
shall  be  ordered  forthwith  to  answer  the  articles  of  iza- 
peachment  If  he  plead  guilty^  or  refuse  to  plead,  the 
court  shall  render  judgment  of  conviction  against  him.  If 
he  deny  the  matters  charged,  the  court  shall,  at  such 
time  as  they  may  appoint,  proceed  to  try  the  impeach- 
ment. 

§  99.  The  oath  or  affirmation  prescribed  by  section 
32,  having  been  administered,  the  court  shall  proceed 
to  try  and  determine  the  impeachment,  and  may  ad- 
journ the  trial  from  time  to  time. 

\  100.  The  defendant  cannot  be  convicted  on  an  im- 
peachment, without  the  concurrence  of  two-thirds  of 
the  members  present ;  and  if  two-thirds  of  the  mem- 
bers present  do  not  concur  in  a  conviction,  he  shall  be 
declared  acquitted. 

§  101.  After  conviction,  the  court  shall  immediately, 
or  at  such  other  time  as  they  shall  appoint,  pronounce 
judgment,  which  shall  be  in  the  form  of  a  resolution 
entered  upon  the  minutes  of  the  court.  The  vote  upon 
the  passage  thereof  shall  be  taken  by  yeas  and  nays, 
and  shall  in  like  manner  be  entered  upon  the  minutes. 

§  102.  On  the  adoption  of  the  resolution,  by  a  major- 
ity of  the  members  present,  who  voted  on  the  question 
of  acquittal  or  conviction,  the  same  shall  be  the  judg- 
ment of  the  court 


§  103.  The  judgmeat  may  be  that  the  defendant  be 
suspended  and  removed  from  office,  or  that  he  be  re- 
moved from  oilice  at;d  disqualiiied  to  hold  and  enjoy  a 
particular  office  or  class  of  offices,  or  any  office  of  honor, 
trust  or  profit  under  this  state^ 

§  104.  If  judgment  of  suspension  be  given,  the  defend- 
ant shall,  during  the  continuance  thereof,  be  disqualified 
from  receiving  the  salary,  fees  or  emoluments  of  his 
office. 

§  105.  No  judicial  officer  shall  exercise  his  office  after 
being  impeached,  until  he  is  acquitted. 

§  106.  It  the  president  of  the  senate  be  impeached, 
notice  of  the  impeachment  shall  be  immediately  given  to 
the.  senate  by  the  assembly,  that  'another  president  may 
be  chosen. 

§  107.  If  the  offence  for  which  the  defendant  is  ifti- 
peached  be  the  subject  of  an  indictment,  the  indictment 
shall  not  be  barred  by  the  impeachment. 


[Fourth  Rbp.]  3 
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TlTLi:  IF. 

Or  THIi  KEVIOVAL  OF  JUSTICES  OF  THE  PEACE,  AMD  JUDGES  OR 
JUSTICES  OF  INFERIOR  COI'RTS,  NOT  OF  RECORD,  AND  THEIR 
CLERKS. 

§  108.  An  accusation  in  writing  against  a  justice  of 
the  peace,  or  a  judge  or  justice  of  an  inferior  court, 
not  of  record,  or  any  of  their  clerks,  for  wilful  or  cor- 
rupt misconduct  in  office,  may  be  presented  to  the  pre- 
siding judge  of  the  court  of  sessions  of  the  county, 
within  or  for  which,  the  officer  accused  is  elected  or  ap- 
pointed. 

§  109.  The  accusation  shall  state  the  offence  charged, 
in  ordinary  and  concise  language,  without  repetition, 
and  in  such  a  manner  as  to  enable  a  person  of  common 
understanding  to  know  w  hat  is  intended,  antl  shall  be 
verified  by  the  oath  of  the  person  making  the  same,  to 
the  effect  that  he  believes  the  charges  therein  contained 
to  he  Uue. 

§  110.  After  receiving  the  accusation,  the  judge  to 
whom  it  is  delivered  shall  forthwith  cauvse  it  to  be  trans- 
mitted to  the  district  nttorney  of  the  county,  who  shall 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require  by  notice  in  writing  of  not  h  ss  than  twenty 
days,  that  he  appear  before  the  court  of  sessions  of  the 
county  and  answer  the  accusation,  at  a  time  specified 
in  th.*  notice,  which  shall  be  either  at  a  term  of  the  court, 
or  at  any  other  time  appointed  by  the  presiding  judge 
by  an  order  in  writing,  to  be  filed  with  the  clerk. 
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§  111.  The  defendant  must  appear  at  the  time  ap- 
pointed in  the  notice,  and  answer  the  accusation,  unless 
for  some  sufficient  cause,  the  court  assign  another  day 
fcgr  that  purpose.  If  he  do  i  ot  appear,  the  court  may 
proceed  to  hear  and  determine  the  accusation  in  his 
absence. 

§  112.  The  defendant  may  answer  the  accusation  ei- 
ther by  objecting  to  the  sufficiency  thereof,  or  of  any 
article  therein,  or  by  denying  the  truth  of  the  same. 

§  113.  If  he  object  to  the  legal  sufficiency  of  the  ac- 
cusation, the  objection  must  be  in  writing,  but  need  not 
be  in  any  specific  form;  it  being  sufficient  if  it  present 
intelligibly  the  grounds  of  the  objection. 

§  114.  If  he  deny  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  shall  be  en- 
tered upon  the  minutes. 

§  116.  If  an  objection  to  the  sufficiency  of  the  accu- 
sation be  not  sustained,  the  defendant  shall  be  required 
to  answer  the  accusation  forthwith 

§  116,  If  the  defendant  plead  guilty,  or  refuse  to  an- 
swer the  accusation,  the  court  shall  render  judgment  of 
conviction  against  him.  If  he  deny  the  matters  charged, 
the  court  shall  immediately,  or  at  such  time  as  they  may 
appoint,  proceed  to  try  the  accusation. 

§  117.  The  district  attorney  and  the  defendant  shall 
be  respectively  entitled  to  such  process  as  may  be  ne- 
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cessary  to  enforce  the  attendance  of  witnesses,  as  upon 
the  trial  of  an  indictment. 

§  118.  The  defendant  cannot  be  convicted,  without 
the  concurrence  of  a  majority  of  the  members  of  the 
court  who  heard  the  trial ;  if  a  majority  do  not  concur 
in  a  conviction,  he  shall  be  declared  acquitted. 

§  119.  Upon  a  conviction,  the  court  shall  immedi- 
ately, or  at  such  other  time  as  they  may  appoint,  pro- 
nounce judgment  that  the  defendant  be  removed  from 
office.  But  to  warrant  a  removal,  the  judgment  must 
be  given  by  a  majority  of  the  members  of  the  court,  who 
heard  the  trial,  and  must  be  entered  upon  the  minutes, 
assigning  therein  the  causes  of  removal. 
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PAET  V. 


Of  tlie  proceedings  in  criminal  actions  pr€»«ecttte4  by  l»» 

dicfment« 

TiTLX  I.  uf  the  local  jurisdiction  of  public  offences. 
II.  Of  the  time  of  commencing'  criminal  actions, 
ni.  Of  the  information  and  proceedinga  thereon^  to  the  commitment  1a» 

clnslre. 
ly.  Of  proceedings  after  commitment  and  before  indictment, 
y.  Of  the  indictment. 

yi.  Of  the  proceedings  on  the  indictment^  before  trial, 
yn.  Of  the  trial. 

ym.  Of  the  proceedings  after  trial  and  before  jadf  meat. 
IX.  Of  the  judgment  and  execution. 
X.  Of  appeals. 
V.  Of  bail. 
Xn.  Of  miscellaneous  proceedings. 


TITLE  I. 

OF  THE  LOCAL  JURISDICTION   OF  PUBLIC  OFFENCES. 

4  120.  Eyery  person,  whether  au  inhabitant  of  this  or 
any  other  state  or  country,  or  of  a  territory  or  district 
of  the  United  States,  is  liable  to  punishment  by  ^fhe 
laws  of  this  state,  for  a  public  offence  committed  by  him 
therein,  except  where  it  is  by  law  cognizable  ezclusiveljr 
in  the  courts  of  the  United  States. 
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§  121.  When  the  commission  of  a  public  offence  com- 
menced without  this  state,  is  consummated  within  the 
boundaries  thereof,  the  defendant  is  Jiable  to  punish- 
ment therefor  in  this  state,  though  he  were  without  the 
state  at  the  time  of  the  commission  of  the  offence 
charged,  provided  he  consummated  the  offence  through 
the  intervention  of  an  innocent  or  guilty  agent  within  this 
state,  or  any  other  means  proceeding  directly  from  him- 
self; and  in  such  case,  the  jurisdiction  is  in  the  county  in 
which  the  offence  is  consummated. 

§  122.  When  an  inhabitant  or  resident  of  this  state 
shall  by  previous  appointment  of  engagement  fight  a 
duel,  or  be  concerned  as  second  therein,  without  the  ju- 
risdiction of  this  state,»and  in  such  duel  a  wound  shall 
be  inflicted  upon  any  person,  whereof  he  shall  die  within 
this  state,  the  jurisdiction  of  the  offence  is  in  the  county 
where  the  death  shall  happen. 

§  123.  When  an  inhabitant  of  this  state  shall  have  left 
the  same  for  the  purpose  of  eluding  the  operation  of  the 
provisions  of  the  revised  statutes,  contained  in  the  first, 
second,  third  and  fourth  sections  of  the  article  entitled, 
"Of  duelling  and  challenges  to  fight,"  with  the  intent 
specified,  or  for  the  purpose  of  doing  any  of  the  acts 
prohibited  in  the  fifth  section  of  that  article,  the  jurdic- 
tion  is  in  the  county  of  which  the  offender  was  an  inha- 
bitant when  the  offence  was  committed,  or  in  any  cojunty 
in  which,  ki  the  opinion  of  the  governor^  the  evidence 
can  be  most  conveniently  obtained  and  produced,  to  be 
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designated  by  him  by  an  appointment  in  writing  to  be 
filed  in  the  office  of  the  clerk  of  such  county. 

§  124.  When  a  public  offence  is  committed  in  part 
in  one  county  and  in  part  in  another,  or  the  acts  or  ef- 
fects thereof,  constituting  or  requisite  to  the  consumma- 
tion of  the  offence,  occur  in  two  or  more  counties,  the 
jurisdiction  is  in  either  county. 

§  125.  When  a  public  offence  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hun- 
dred yards  thereof,  the  jurisdiction  is  in  either  county. 

§  126.  When  an  offence  is. committed  within  this 
state,  on  board  a  vessel  navigating  a  river,  lake  or  canal, 
or  lying  therein  in  the  prosecution  of  her  voyage,  the 
jurisdiction  is  in  any  county  through  which  the  vessel 
is  navigated  in  the  course  of  her  voyage,  or  in  the 
county  where  the  voyage  shall  terminate. 

§  127.  The  jurisdiction  of  an  indictment  for  the  crime 
of  forcibly  and  without  lawful  authority  seizing  and  con- 
fining another,  or  inveigling  or  kidnapping  him,  with  in- 
tent, against  his  will,  to  cause  him*  to  be  secretly  conrin- 
ed  or  imprisoned  within  this  state,  or  to  be  sent  out  of 
the  state,  or  to  be  sold  as  a  slave,  or  in  any  way  held 
#  to  service,  or  of  selling  or  in  any  manner  transferring 
for  a  term  the  services  or  labor  of  a  black,  mulatto,  or 
other  person  of  color,  forcibly  taken,  inveigled  or  kid- 
napped from  tbis  state,  to  any  other  state,  place  or 
country,  or  of  decoying,  or  taking,  or  enticing  away  a 
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child  under  the  age  of  twelve  years,  with  intent  to  de- 
tain and  conceal  it  from  its  parent,  guardian,  or  other 
person  ha^  ing  the  lawful  charge  of  such  child,  or  of 
inveigling,  enticing  or  taking  away  an  unmarried  fe- 
male of  previous  chaste  character,  under  the  age  of 
twenty-one  years  for  the  purpose  of  prostitution,  is  in 
any  county  in  which  the  offence  is  committed,  or  into 
or  out  of  which  the  person,  upon  whom  the  offence  was 
committed,  may  in  the  prosecution  of  the  offence,  have 
been  brought,  or  in  which  an  act  shall  be  done  by  the 
offender  in  instigating,  procuring,  promoting,  aiding  in 
or  being  an  accessary  to  the  commission  of  the  offence, 
or  in  abetting  the  parties  concerned  therein. 

§  las.  When  the  offence,  either  of  bigamy  or  of  in- 
cest, is  committed  in  one  county,  and  the  defendant  is 
apprehended  in  another,  the  jurisdiction  is  im  either 
county. 

§  129.  When  property  feloniously  taken  in  one  county, 
by  burglary,  robbery,  larceny  or  embezzlement,  has 
been  brought  into  another,  the  jurisdiction  of  the  offence 
is  in  either  county.  But  if  at  any  time  before  his  con- 
viction in  the  latter,  he  be  indicted  in  the  former  county, 
the  sheriff  of  the  latter  county  shall  upon  demand,deliver 
him  to  the  sheriff  of  the  former  county,  upon  being 
served  with  a  copy  of  the  indictment,  and  upon  a  receipt 
endorsed  thereon  by  the  sheriff  of  the  former  county  of 
the  body  of  the  offender ;  and  shall  on  filing  the  copy  of 
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the  indictmeiit  and  the  receipt,  be  exonerated  from  all 
liability  in  respect  to  the  custody  of  the  offender. 

§  130.  In  the  case  of  an  accessary  before  or  after  the 
fact  in  the  commission  of  a  public  offence  the  jurisdic- 
tion is  in  the  county  where  the  offence  of  the  accessary 
was  committed,  notwithstanding  the  principal  offence 
was  committed  in  another  county. 

§  131.  When  an  act  charged  as  a  public  offence,  is 
within  the  jurisdiction  of  another  state,  county  or  terri- 
tory, as  well  as  of  this  state,  a  conviction  or  acquittal 
thereof  in  the  forntfer,  is  a  bar  to  a  prosecution  or  in- 
dictment therefor  in  this  state. 

§  132.  When  an  offence  is  within  the  jurisdiction  of 
two  or  more  counties,  a  conviction  or  acquittal  thereof 
in  one  county,  is  a  bar  to  a  prosecution  or  indictment 
therefor  in  another. 

TITLE  II, 

OF  THK  TlxME  OF    COMMENCING    CRIMINAL  ACTIONS. 

§  133.  There  is  no  limitation  of  time  with  which  a 
posecution  for  murder  must  be  commenced.  It  may 
be  commenced  at  any  time  after  the  death  of  the  per- 
son killed. 

§  134.  An  indictment  for  a  public  offence  must  be 
found  within  two  years  after  the  commission  thereof,  in 
the  following  cases : 
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1.  Falsely  representing  or  personating  any  person^ 
and  in  such  assumed  character  marrying  another : 

2.  Inveigling,  enticing  or  taking  away  an  unmarried 
female  of  previous  chaste  character,  under  the  age  of 
twenty-five  years,  for  the  purpose  of  prostitution : 

3.  Seducing  and  having  illicit  connexion  with  an  un- 
married female  of  previous  chaste  character,  under 
promise  of  marriag<\ 

§  135.  In  all  other  cases,  an  indictment  for  a  public 
offence  must  be  found  within  three  years  after  its  com- 
mission. 

§  136.  If,  when  the  offence  is  committed,  the  defend- 
ant be  out  of  the  state,  the  indictment  may  be  found 
within  the  term  herein  limited  after  his  coming  within 
the  state ;  and  no  time,  during  which  the  defendant  is 
not  an  inhabitant  of  or  usually  resident  within  the 
state,  shall  be  a  part  of  the  limitation. 

§  137.  An  indictment  is  found   within  the  meaning 
of  this  title,  when  it  is  duly  presented  by  the  grand  ju-  * 
ry  in  open  court,  and  there  received  and  filed. 
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TITLE  m 

or  THE  INFORMATION,  AND  PROCEEDINGS  THEREON  TO  THE  COM- 
MITMENT  INCLUSIVE. 

Chaptkr  I.  The  inforoiatioii. 

II,  The  warrant  of  arrest. 

III.  Arrest  by  an  officer,  under  a  warrant. 

ly.  Arrest  by  an  officer,  without  a  warrant, 

y.  Arrest  by  a  private  person. 

YI.  Retaking,  after  an  escape  Or  rescue. 

•  yil.  Examination  of  the  case,  and  discharge  of  the  defendant  ox  hold- 
ing him  to  answer. 

Chapter  I. 

The  information. 

^  138.  The  information  is  the  allegation  made  to  a 
magistrate,  that  a  person  has  been  guilty  of  some  desig- 
nated public  offence. 

^  139.  A  magistrate  is  an  officer,  having  power  to  is- 
sue a  warrant  for  the  arrest  of  a  person  charged  with  a 
public  offence. 

§  140.  The  following  persons  are  magistrates: 

1.  The  judges  of  the  supreme  court : 

2.  The  county  judges : 

3.  The  judges  of  the  superior  court  of  the  city  of  New- 
York: 

4.  The  judges  of  the  court  of  common  pleas  for  the 
city  and  county  of  New- York : 

6.  Justices  of  the  peac^ : 

6.  Police  and  other  special  justices,  appointed  or  elec- 
ted in  a  city,  village,  or  town:  and 

7.  The  mayors  and  recorders  of  cities. 
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Warrant  of  arrest. 

§  141.  When  an  information  is  laid  before  a  magis- 
trate, of  the  commission  of  a  public  offence  triable  with- 
in the  county,  he  must  examine  on  oath  the  informant 
or  prosecutor,  and  any  witnesses  he  may  produce,  and 
take  their  depositions  in  writing,  and  cause  them  to  be 
subscribed  by  the  parties  making  them. 

§  142.  The  depositions  must  set  forth  the  facts  stated 
by  the  prosecutor  and  his  witnesses,  tending  to  estab- 
lish the  commission  of  the  offence  and  the  guilt  of  the 
defendant. 

§  143.  If  the  magistrate  be  satisfied  therefrom  that 
the  offence  complained  of  has  been  committed,  and 
that  there  is  reasonable  ground  to  believe  that  the  de- 
fendant has  committed  it,  he  shall  issue  a  warrant  of 
arrest. 

§  144.  A  warrant  of  arrest  is  an  order  in  writing  in 
the  name  of  the  people,  signed  by  a  magistrate,  com- 
manding the  arrest  of  the  defendant,  and  may  be  sub- 
stantially in  the  follawiifg  form : 

"  County  of  Albany y  [or  as  the  case  may  be.] 

In  the  name  of  the  people  of  the  state  of  New- York : 
To  any  sheriff,  con  table,  marshal  or  policeman  in  this 
state,  [or  in  the  county  of  Albany ^  or  as  the  case  may  be, 
as  provided  in  sections  148  and  149.] 
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Information  upon  oath  having  been  this  day  laid  be- 
fore me,  by  A.  B.,  that  the  crime  of,  [designating  it,]  has 
been  committed,  and  accusing  C.  D,,  thereof. 

You  are  therefore  commanded,  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  me,  at  — 
[naming  the  place,]  or  in  case  of  my  absence  or  inabil- 
ity to  act,  before  the  nearest  or  most  accessible  mngi»- 
trate  in  this  county. 

Dated  at  the  City  of  Albany,  [or  as  case  may  be,] 
this  day  of  ,  1849. 


,  9> 


§  145.  The  warrant  must  specify  the  name  of  the  de- 
fendant, or  if  it  be  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It 
must  also  state  an  offence  in  respect  to  which  the  ma- 
gistrate has  authority  to  issue  the  warrant,  and  the 
time  of  issuing  it,  and  the  city,  town  or  village  where 
it  is  issued,  and  be  signed  by  the  magistrate  with  his 
name  of  office. 

§  146,  The  warrant  must  be  directed  to  and  executed 
by  a  peace  officer. 

§  147.  Peace  officers  are  sheriffs  of  counties,  and 
constables,  marshals  and  policemen  of  cities,  towns 
and  villages  respectively. 

§  148.  If  the  warrant  be  issued  by  a  judge  of  the  su- 
preme court,  or  of  the  superior  court  or  court  of  com- 
mon pleas,  in  the  city  and  county  of  New- York,  or  by  a 
county  judge,  it  may  be  directed  generally  to  any  she- 
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riff,  constable,  marshal  or  policeman  in  the  state,  and 
may  be  executed  by  any  of  those  officers  to  whom  it 
may  be  delivered. 

§  149.  If  it  be  issued  by  any  other  magistrate,  it  may 
be  directed  generally  to  any  sheriff,  constable,  marshal, 
or  policeman  in  the  county  in  which  it  is  issued,  and 
may  be  executed  in  that  county,  or  if  the  defendant  be 
in  another  county,  it  may  be  executed  therein  upon  the 
written  direction  of  a  magistate  of  that  county  en- 
dorsed upon  the  warrant,  signed  by  him,  with  his  name 
of  office,  and  dated  at  the  city,  town  or  village  where 
it  is  made,  to  the  following  effect :  "  This  warrant  may 
be  executed  in  the  county  of  Monroe,"  or  as  the  case 
may  be.] 

§  150.  The  endorsement  mentioned  in  the  last  sec- 
tion shall  not,  however,  be  made,  unless  upon  the  oath 
of  a  credible  witness  in  writing,  endorsed  on  or  annex- 
ed to  the  warrant,  proving  the  hand  writing  of  the  ma- 
gistrate by  whom  it  was  issued.  Upon  such  proof,  the 
magistrate  endorsing  the  warrant  shall  be  exempted 
from  liability  to  a  civil  or  criminal  action,  though  it 
afterwards  appear  that  the  warrant  was  illegally  or  im- 
properly issued. 

§  151.  If  the  offence  charged  in  the  warrant  be  a  fel- 
ony, the  officer  making  the  arrest  must  take  the  de- 
fendant 1  efore  the  magistrate  who  issued  the  warrant, 
or  some  other  magistrate  of  the  same  county,  as  pro- 
vided in  section  166. 
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§  162.  If  the  offence  charged  in  the  warrant  be  a 
misdemeanor^  and  the  defendant  be  arrested  in  another 
county,  the  officer  must,  upon  being  so  required  by  the 
defendant,  bring  him  before  a  magistrate  of  such  coun- 
ty who  shall  admit  the  defendant  to  bail. 

§  153.  On  admitting  the  defendant  to  bail,  the  mag- 
istrate shall  certify  on  the  warrjint,  the  fact  of  his  hav- 
ing done  so,  and  deliver  the  warrant  and  un'dertaking 
of  bail  to  the  officer  having  charge  of  the  defendant. 
The  officer  shall  forthwith  discharge  the  defendant 
from  arrest,  and  shall  without  delay  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the 
defendant  is  required  to  appear. 

§  154.  If  on  the  admission  of  the  defendant  to  bail, 
as  provided  in  section  152,  or  if  bail  be  not  forthwith 
given,  the  officer  shall,  take  the  defendant  before  the 
magistrate  who  issued  the  warrant,  or  some  other  ma- 
gistrate of  the  same  county,  as  provided  by  the  next 
section. 

§  165.  Where,  by  the  preceding  sections  of  this 
chapter,  the  defendant  is  required  to  be  taken  before 
the  magistrate  who  issued  the  warrant,  he  may,  if  the 
magistrate  be  absent  or  unable  to  act,  be  taken  before 
the  nearest  or  most  accessible  magistrate  in  the  same 
county.  ThiB  officer  must  at  the  same  time  deliver  to 
the  magistrate,  the  warrant  with  his  return  endorsed 
and  subscribed  by  him. 
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§  156.  The  defendant  must,  in  all  cases,  be  taken  be- 
fore the  magistrate  without  unnecessary  delay. 

§  157.  If  the  defendant  be  brought  before  a  magis- 
trate other  than  the  one  who  issued  the  warrant,  the 
affidavits  on  which  the  warrant  was  granted,  must  be 
sent  to,  such  magistrate,  or  if  they  cannot  be  procured, 
the  prosecutor  and  his  witnesses  must  be  suqfimoned 
to  give  their  testimony  anew. 

Chapter  III. 

Arrest  by  an  officer  under  warrant 

§  158.  Arrest  is  the  taking  of  a  person  into  custody, 
that  he  may  be  held  to  answer  for  a  public  offence. 

§  159.  An  arrest  may  be  either, 

1.  By  a  peace  officer,  under  a  warrant: 

2.  By  a  peace  officer  without  a  warrant :  or 

3.  By  a  private  person. 

§  160.  Every  person  must  aid  an  officer  in  the  execu- 
tion of  a  warrant,  if  the  officer  require  his  aid  and  be 
present  and  acting  in  its  execution. 

§  161.  If  the  offence  charged  be  a  felony,  the  arrest 
may  be  made  on  any  day  and  at  any  time  of  the  day  or 
night.  If  it  be  a  misdemeanor,  the  arrest  cannot  be 
made  at  night,  unless  upon  the  direction  of  the  magis- 
trate endorsed  upon  the  warrant. 
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§  162.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the 
custody  of  the  oliicer. 

§  163.  The  defendant  is  not  to  be  subjected  to  any 
more  restraint,  than  is  necessary  for  his  arrest  and  de- 
tention. 

§  164.  The  officer  must  inform  the  defendant  that  he 
acts  under  the  authority  of  the  warrant,  and  must  also 
show  the  warrant  if  required. 

§  165.  If  after  notice  of  intention  to  arrest  the  defen- 
dant, he  either  flee  or  forcibly  resist,  the  officer  may 
use  all  necessary  means  to  effect  the  arrest. 

§  166.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling-house  to  execute  the  war-, 
rant,  if,  after  notice  of  his  authority  and  purpose,  he  be 
refused  admittance. 

§  167.  An  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling-house,  for  the  purpose  of 
liberating  a  person,  who,  having  entered  for  the  purpose 
of  making  an  arrest,  is  detained  therein,  or  when  ne- 
cessary for  his  own  liberation. 

Chapter  IV. 

Arrest  by  an  officer,  without  a  warrant. 

§  168.  A  peace  officer  may,  without  a  warrant,  arrest 
a  person, 

[Fourth  Rep.|  4 
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1.  For  a  public  offence  committed  or  attempted  in  his 
presence : 

2.  Where  the  person  arrested  has  committed  a  felo- 
ny, although  not  in  his  presence : 

3.  Where  a  felony  has  in  fact  been  committed,  and 
he  has  reasonable  cause  for  believing  the  person  arrest* 
ed  to  have  committed  it: 

4.  On  a  charge  made  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

§  169.  To  make  an  arrest  as  provided  in  the  last  sec- 
tion, the  officer  may  break  open  any  outer  or  inner  door 
or  window  of  a  dwelling-house,  if,  after  notice  of  his 
office  and  purpose,  he  be  refused  admittance. 

§  170.  He  may  also  at  night,  without  a  warrant,  ar- 
rest any  person  whom  he  has  reasonable  cause  for  be- 
lieving to  have  committed  a  felony,  and  is  justified  in 
making  the  arrest,  though  it  afterwards  appear  that  a 
felony  had  not  been  committed. 

§  171.  When  arresting  a  person  without  a  warrant, 
the  officer  must  inform  him  of  his  authority  and  the 
canse  of  the  arrest,  except  when  he  is  in  the  actual 
commission  of  a  public  offence,  or  when  he  is  pursued 
immediately  after  an  escape. 

§  172.  He  may  take  before  a  magistrate  any  person, 
who  being  engaged  in  a  breach  of  the  peace  is  arrested 
by  a  by-stander  and  delivered  to  him. 
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§  173.  When  a  public  oflFence  is  committed  in  the 
presence  of  a  magistrate,  he  may,  by  a  verbal  order, 
command  any  person  to  arrest  the  offender,  and  may 
thereupon  proceed  as  if  the  offender  had  been  brought 
before  him  on  a  warrant  of  arrest. 

Chapter   V. 

Arrest  by  a  private  person. 

§  174.  A  private  person  may  arrest  another, 

1.  For  a  public  offence  committed  or  attempted  in 
his  presence : 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  bis  presence : 

3.  When  a  felony  has  been  in  fact  committed,  and 
he  has  reasonable  cause  for  believing  the  person  arres- 
ted to  have  committed  it. 

§  175.  He  must,  before  making  the  arrest,  inform  the 
person  to  be  arrested  of  the  cause  thereof,  and  require 
him  to  submit,  except  when  he  is  in  the  actual  com- 
mission of  the  offence,  or  when  he  is  arrested  on  pur- 
suit immediately  after  its  commission. 

§  176.  If  the  person  to  be  arrested  have  committed  a 
felony,  and  a  private  person,  after  notice  of  his  inten- 
tion to  make  the  arrest,  be  refused  admittance,  he  may 
break  open  any  outer  or  inner  door  or  window  of  dwell- 
ing house,  for  the  purpose  of  making  the  arrest. 
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§  177.  A  private  person  who  has  arrested  another  for 
the  commission  of  a -public  offence,  must,  withcrut  un- 
necessary delay,  take  him  before  a  magistrate,  or  deli- 
ver him  to  a  peace  officer. 

Chapter  VI. 

Retaking:  after  an  escape  or  rescue. 

4  178.  If  a  person  arrested,  escape  or  be  rescued,  the 
person,  from  whose  custody  he  escaped  or  was  rescued, 
may  immediately  pursue  and  retake  him  at  any  time, 
and  i  I  any  place  within  the  state. 

§  179.  To  retake  the  person  escaping  or  rescued,  the 
person  pursuing  may,  after  notice  of  his  intention  and 
refusal  of  admittance,  break  open  any  outer  or  inner 
door  or  window  of  a  dwelling  house. 

Chapter  VII. 

Examination  of  the  case,  anil  discharge  of  the  defendant,  or  hohling  him  to  answer. 

§  180.  When  the  defendant  is  brought  before  a  ma- 
gistrate upon  an  arrest  either  with  or  without  warrant, 
on  a  charge  of  having  committed  a  public  offence,  the 
magistrate  shall  immediately  inform  him  of  the  charge 
against  him,  and  of  his  right  to  the  aid  of  counsel  in 
every  stage  of  the  proceedings,  and  before  any  further 
proceedings  are  had. 

§  181.  He  shall  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  adjourn  the  examination 
for  that  purpose ;  and  shall,  upon  the  request  of  the  de- 
fendant, require  a  •peace  officer  to  take  a  message  to 
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such  counsel  within  the  town  or  city  as  the  defendant 
may  name.     The  officer  shall  without  delay  and  with- 
out fee,  perform  that  duty. 

§  182.  The  magistrate  shall  immediately  after  the  ap- 
pearance of  counsel,  or  if  the  defendant  require  the  aid 
of  counsel,  after  waiting  a  reasonable  time  therefor, 
proceed  to  examine  the  case. 

§  183.  The  examination  must  be  completed  at  one 
session,  unless  the  magistrate,  for  good  cause  shown  by 
affidavit,  adjourn  it.  The  adjournment  cannot  be  for 
more  than  two  days  at  each  time,  nor  more  than  six 
days  in  all,  unless  by  consent  or  on  motion  of  the  de- 
fendant. 

§  184.  If  an  adjournment  be  had  for  any  cause,  the 
magistrate  shall  commit  the  defendant  for  examination, 
or  discharge  him  from  custody  upon  the  deposite  of 
money  as  provided  in  sections  636  and  666,  as  security 
for  his  appearance  at  the  time  to  which  the  examina- 
tion is  adjourned. 

§  185.  The  commitment  for  examination  shall  be  by 
an  endorsement  signed  by  the  magistrate,  on  the  war- 
rant of  arrest,  to  the  following  effi-ct :  "  The  within 
named  A.  B.,  having  been  brought  before  me  under  this 
warrant,  is  committed  for  examination,  to  the  sheriff  of  ^ 
the  county  of  ,"  or,  in  the  city  and  county  of  New- 
York,  "  to  the  keeper  of  the  city  prison  of  the  city  of 
New-York." 
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§  186.  At  the  examination,  the  magistrate  shall,  in  the 
first  place,  read  to  the  defendant  the  depositions  of  the 
witnesses  examined  on  the  taking  of  the  information, 
and  if  the  defendant  request  it,  shall  summon  the  wit- 
nesses so  examined,  if  they  be  within  the  county.  He 
shall  also  issue  subpcenas  for  any  additional  witnesses 
required  by  the  prosecutor  or  the  defendant,  as  provided 
•  in  section  688. 

§  ia7.  The  witnesses  shall  be  ej^amined  in  the  pre- 
sence of  the  defendant,  and  may  be  cross-examined  in 
his  behalf 

§  1S>^.  When  the  examination  of  the  witnesses  on  the 
part  of  the  people  is  closed,  the  magistrate  shall  dis- 
tinctly inform  the  defendant,  that  it  is  his  right  to  make 
a  statement  in  relation  to  the  charge  against  him,  (sta- 
ting to  him  the  nature  thereof,)  that  the  statement  is 
designed  to  enable  him,  if  he  see  fit,  to  answer  the 
charge  and][to  explain  the  facts  alleged  against  him,  that 
he  is  at  liberty  to  waive  making'  a  statement,  and  that 
his  wavier  cannot  be  used  against  him  on  the  trial. 

§  189.  If  the  defendant  waive  his  right  to  make  a 
statement,  the  magistrate  shall  make  a  note  thereof, 
immediately  following  the  depositions  of  the  witnesses 
against  the  defendant ;  but  the  fact  of  his  waiver  shall 
not  be  used  against  the  defendant  on  the  trial. 

§  190.  If  the  defendant  choose  to  make  a  statement, 
the  magistrate  shall  proceed  to  take  the  same  in  writing. 
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without  oath,  and  shall  put  to  the  defendant  the  follow- 
ing questions  only : 

What  is  your  name  and  age  ? 

Where  were  you  born? 

Where  do  you  reside,  and  how  long  have  you  resided 
there? 

What  is  your  business  or  profession  ? 

Give  any  explanation  you  may  think  proper,  of  the 
circumstances  appearing  in  the  testimony  against  you, 
and  state  any  facts  which  you  think  will  tend  to  your 
exculpation. 

§  191.  The  answer  of  the  defendant  to  each  of  the 
questions  must  be  distinctly  read  to  him,  as  it  is  taken 
down.  He  may  thereupon  correct  or  add  to  his  ans- 
wer, and  it  shall  be  corrected  until  it  is  made  conforma- 
ble to  what  he  declares  is  the  truth. 

§  192.  The  statement  must  be  reduced  to  writing  by 
the  magistrate,  or  under  his  direction,  and  authentica- 
ted  in  the  following  form : 

1.  It  must  set  forth  in  detail,  that  the  defendant  was 
informed  uf  hi*  iiglito  ao  piuviueil  by  section  188,  and 
that  after  being  so  informed,  he  made  the  statement. 

2.  It  must  contain  the  questions  put  to  him,  and  his 
answers  thereto,  as  provided  in  sections  190  and  191. 

3.  It  may  be  signed  by  the  defendant,  or  he  may  re- 
fuse to  sign  it :  but  if  he  refuse  to  sign  it,  his  reason 
therefor  must  I  e  stated  as  he  gives  it : 

4.  It  must  be  signed  and  certified  by  the  magistrate. 
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§  193.  After  the  waiver  of  the  defendant  to  make  a 
statement,  or  after  he  has  made  it,  his  witnesses,  if  he 
produce  any,  shall  he  sworn  and  examined. 

§  194.  The  witnesses  produced  on  the  part  either  of 
the  people  or  of  the  defendant,  shall  not  be  present  at 
the  examination  of  the  defendant ;  and  while  a  witness 
is  under  examination,  the  magistrate  may  exclude  all 
witnesses  who  have  not  been  examined.  He  may  a' so 
cause  the  witnesses  to  be  kept  separate,  and  to  be  pre- 
vented from  conversing  with  each  other,  imtil  they  are 
all  examined. 

§  195.  The  magistrate  shall  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination,  every 
person,  except  the  clerk  of  the  magistrate,  the  prosecu- 
tor and  his  counsel,  the  attorney-general,  the  district- 
attorney  of  the  county,  the  defendant  and  his  counseli 
and  the  officer  having  the  defendant  in  custody. 

§  196.  The  testimony  given  by  each  witness  must  be 
reduced  to  writing,  as  a  deposition,  by  the  magistrate 
or  under  his  direction,  and  authenticated  in  the  follow- 
ing form : 

1.  It  must  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession: 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto ;  each  answer  being  distinctly 
read  to  him  as  it  is  taken  down  and  being  corrected  or 


67 

added  to,  until  if  is  made  conformable  to  what  he  de- 
clares is  the  truth : 

3.  If  a  question  put,  be  objected  to  on  either  side,  and 
overruled,  or  the  witness  decline  answering  it,  that  fact, 
with  the  ground  on  which  the  question  was  overruled, 
or  the  answer  declined,  must  be  stated: 

4.  The  deposition  must  be  signed  by  the  witness,  or 
if  he  refuse  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing,  as  he  gives  it : 

5.  It  must  be  signed  and  certified  by  the  magistrate. 

§  197.  The  magistrate  or  his  clerk  shall  keep  the  de- 
positions taken  on  the  information  or  on  the  examina- 
tion, and  the  statement  of  the  defendant,  if  any,  until 
they  are  returned  to  the  proper  court ;  and  shall  not 
permit  them  to  be  inspected  by  any  person  except  a 
judge  of  a  court  having  jurisdiction  of  the  offence,  the 
attorney-general,  the  district  attorney  of  the  county, 
and  the  defendant,  and  his  counsel. 

§  198.  A  violation  of  the  provisions  of  the  last  section 
is  punibhable  as  a  misdemeanor. 

§  199.  If  the  defendant  be  held  to  answer  the  charge, 
the  magistrate  or  his  clerk  having  the  custody  of  the 
depositions  taken  on  the  information  or  examination^ 
and  of  the  statement  of  the  defendant,  shall,  on  pay- 
ment of  his  fees  at  the  rate  of  five  cents  for  every 
hundred  words,  and  within  two  days  after  demand^ 
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furnish  to  the  defendant,  or  his  counsel,  a  copy  of  the 
depositions  and  statement,  or  of  either  of  them,  or  per- 
mit him  to  take  a  copy. 

§  200.  After  hearing  the  proofs  and  the  statement  of 
the  defendant,  if  he  have  made  one,  if  it  appear,  either 
that  a  public  offence  has  not  been  committed,  or  that 
there  is  no  sufficient  cause  to  believe  the  defendant 
guilty  thereof,  the  magistrate  shall  order  the  defendant 
to  be  discharged,  by  an  endorsement  on  the  depositions 
and  statement,  signed  by  him,  to  the  following  eiffect : 
*•  There  being  no  sufficient  cause  to  believe  the  within 
named  A.  B  guilty  of  the  offence  within  mentioned,  I 
order  him  to  be  discharged." 

§  201.  If,  however,  it  appear  from  the  examination,' 
that  a  public  offence  has  been  committed  and  that  there 
is  sufficient  cause  to  believe  the  defendant  guilty  there- 
of, the  magistrate  shall  in  like  manner,  endorse  on  the 
depositions  and  statement,  an  order,  signed  by  him,  to 
the  following  effect :  "  It  appearing  to  me  by  the  with- 
in depositions  (and  statement,  if  any,)  that  the  offence 
therein  mentioned,  [or  any  other  offence,  according  to 
the  fact,  stating  generally  the  nature  thereof,]  has  been 
committed,  and  that  there  is  sufficient  cause  to  believe 
the  within  named  A.  B.  guilty  thereof,  I  order  that  he 
be  held  to  answer  the  same." 

§  202.  If  the  offence  be  not  bailable,  the  following 
words,  or  words  to  the  same  effect,  shall  be  added  to  the 
endorsement:  «  and  that  he  be  committed  to  the  sheriff 
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of  the  ooanty  of  /'  [or  in  the  city  and  county  of 
New- York,  "  to  the  keeper  of  the  city  prison  of  the  city 
of  New-York/'] 

203.  If  the  offence  be  bailable,  and  bail  be  taken  by 
the  magistrate,  the  following  words,  or  words  to  the 
same  effect,  shall  be  added  to  the  endorsement  men- 
tion in  section  201 ;  "  and  I  have  admitted  him  to  bail, 
to  answ.er,  by  the  undertaking  hereto  annexed." 

§  204.  If  the  ojBence  be  bailable  and  the  defendant  be 
admitted  to  bail,  but  bail  have  not  been  taken,  the  fol- 
lowing words,  or  words  to  the  same  effect,  shall  be  added 
to  the  endorsement  mentioned  in  section  201 ;  ''  and 
that  he  be  admitted  to  bail  in  the  sum  of  dollars, 

and  be  committed  to  the  sheriff  of  the  county  of  ," 
[or  in  the  city  and  county  of  New- York,  "  to  the  keeper 
of  the  city  prison  of  the  city  of  New- York,"]  until  he 
gives  such  bail." 

§  205.  If  the  magistrate  order  the  defendant  to  be 
committed  as  provided  in  sections  202  and  204,  he  shall 
make  out  a  commitment,  signed  by  him,  with  his  name 
of  office,  and  deliver  it,  with  the  defendant,  to  the  officer 
to  whom  he  is  committed,  or  if  that  officer  be  not  present, 
to  a  peace  officer,  who  shall  deliver  the  defendant  into 
the  proper  custody,  together  with  the  commitment. 


so 

^  206.  The  commitment  mast  be  to  the  following 
effect : 

"County  of  Albany^  [or  as  the  case  may  be.) 
"Ill  the  name  of  the  people  of  the  State  of  New- York: 
"To  the  sheriff  of  the  county  of  Albany,''  [or  in  the  city 
and  county  of  New- York,   "  to  the  keeper  of  the  city 
prison  of  the  city  of  New- York  :"J 

"An  order  having  been  this  day  made  by  me,  that  A. 
B.  be  held  to  answer  upon  a  charge  of  [stating  briefly 
the  nature  of  the  offence,]  you  are  commanded  to  re- 
ceive him  into  your  custody  and  detain  him  until  he  be 
legally  discharged." 

l)ated  at  the  city  of  Albany,  [or  as  the  case  may  be,] 
this       day  of  ,  1849." 

§  207.  On  holding  the  defendant  to  answer,  the  ma- 
gistrate shall  take  from  each  of  the  material  witnesses 
examined  before  him  on  the  part  of  the  people,  a  writ- 
ten undertaking,  to  the  effect  that  he  will  appear  and 
testify  at  the  court  to  which  the  depositions  and  state- 
ment are  to  be  sent,  or  that  he  will  forfeit  Jhe  sum  of 
one  hundred  dollars. 

§  20S.  Whenever  the  magistrate  shall  be  satisfied  by 
proof  on  oath,  that  there  is  reason  to  believe  that  any 
such  witness  will  not  fulfil  his  undertaking  to  appear 
and  testify  unless  securit/  be  required,  he  may  order  the 
witness  to  enter  into  a  written  undertaking,  with  such 
sureties,  and  in  such  sum  as  he  may  deem  meet,  for  his 
appearance  as  specified  in  the  last  section. 
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"^^  §  209.  Infants  and  married  women,  who  are  material 

witnesses  against  the  defendant,  may  in  like  manner  be 
x^  required  to  procure  sureties  for  their  appearance,  as  pro- 

r.  vided  in  ihe  last  section. 


ir- 


§  210.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuse  compliance  with  the  order  for  that  pur- 
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pose,  the  magistrate  shall  commit  him  to  prison  until 
he  comply  or  be  legally  discharged. 

§  211.  When,  however,  it  shall  satisfactorily  appear, 
by  the  examination  on  oath  of  the  witness  or  any  other 
person,  that  the  witness  is  unable  to  procure  surelies, 
he  may  be  forthwith  conditionally  examined,  on  behalf 
of  the  people,  in  the  manner  and  with  the  effect  pro- 
vided in  sections  710  to  714,  both  inclusive,  and  shall 
thereupon  be  discharged. 

§  212.  The  last  section  shall  not  apply  to  the  prose^ 
cutor,  or  to  an  accomplice  in  the  commission  of  the 
offence  charged. 

§  213.  When  a  magistrate  has  discharged  a  defend- 
ant, or  has  held  him  to  answer,  as  provided  in' sections 
201  and  202,  he  must  return  to  the  next  court  of  oyer 
and  terminer  of  the  county,  or  mayor's  or  recorder's  court 
having  power  to  inquire  into  the  offence,  by  the  inter- 
vention of  a  grand  jury,  (or  in  the  city  and  county  of 
New- York,  to  the  next  court  of  sessions,)  at  or  before 
its  opening  on  the  first  day,  the  warrant  if  any,  the  de- 
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positions,  the  statement  of  the  defendant,  if  he  have 
made  one,  and  all  undertakings  of  bail,  or  for  the  ap- 
pearance of  witnesses,  taken  by  him. 

TITLE  IV. 

OP  PROCEEDINGS  AFTER  COMMITMENT,  AND  BEFORE  INDICTMENT. 

Chapter  T.  Prelimioary  proyisions. 

II.  Formation  of  the  grand  jury. 

III.  Powers  and  duties  of  the  grand  jury. 

IV.  I^esentment^  and  proceedings  thereoo. 

Chapter  I. 

Preliminary  provisions. 

§  214.  All  public  offences  prosecuted  in  a  court  of 
oyer  and  terminer,  or  in  a  court  of  sessions,  or  in  a  may- 
or's or  recorder's  court,  must  be  prosecuted  by  indict- 
ment, except  as  provided  in  the  next  section. 

§  215  Where,  however,  the  proceedings  are  had  for 
the  removal  of  justices  of  the  peace,  or  judges  or  jus- 
tices of  inferior  courts  not  of  record,  or  their  clerks,  be- 
fore a  court  of  general  sessions,  they  may  be  commenced 
by  an  accusation  in  writing,  as  provided  in  sections  108 
and  109. 

Chapter  II. 

Formation  of  the  g^rand  jury. 

§  216.  A  grand  jury  is  a  body  of  men,  not  less  than 
sixteen  nor  more  than  twenty-three  in  number,  return- 
ed at  state!  periods  from  the  citizens  of  the  county, 
before  a  court  of  competent  jurisdiction,  and  sworn  to 
inquire  of  public  offences  committed  or  triable  within 
the  county. 
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§  217.  The  grand  jury  shall  be  drawn  and  summoned, 
from  the  persons  whose  names  are  in  the  ballots  kept  by 
the  coanty  clerk  in  the  grand  jury  box. 

§  218.  A  grand  jury  must  be  drawn  and  summoned 
for  every  court  of  oyer  and  terminer,  except  in  the  city 
and  county  of  New- York,  and  for  every  mayor's  and  re- 
corder's court  having  criminal  jurisdiction;  and  no  grand 
jury  shall  be  summoned  for  a  court  of  sessions,  unless 
when  specially  ordered  by  the  court,  or  by  the  board  of 
supervisors;  nor  shall  a  grand  jury  be  drawn  for  the 
court  of  oyer  and  terminer  in  the  city  and  county  of 
New- York,  except  upon  the  order  of  a  judge  of  the  su- 
preme court  elected  in  the  first  judicial  district. 

§  219.  The  order  for  the  drawing  and  summoning  of 
a  grand  jury,  as  provided  in  the  last  section,  must  be 
filed  with  the  clerk  of  the  county,  at  least  thirty 
days  before  the  court  for  which  it  is  required,  in  the 
manner  prescribed  in  sections  391  to  393  both  inclu- 
sive. 

§  220.  To  constitute  a  grand  jury,  thirty-six  ballots 
shall  be  drawn  from  the  grand  jury  box,  for  the  court  of 
sessions  in  (he  city  and  county  of  New- York,  and  twen- 
ty-four for  the  courts  in  every  other  city  and  county. 

§  221.  The  drawing  shall  take  place  ai  the  office  of  the 
county  clerk,  not  less  than  fourteen  nor  more  than  twen- 
ty days  before  the  holding  of  the  court. 
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§  222.  At  least  six  days  notice  of  the  time  and  place  of 
the  drawing  shall  be  given,  by  publication  in  a  newspa- 
per of  the  county,  or  if  there  be  none,  by  affixing  the 
notice  on  the  outer  door  of  the  house  where  the  court 
is  to  be  held. 

§  223.  A  copy  of  the  notice  must  also  be  served  on  the 
sheriff  of  the  county,  and  on  one  of  the  persons  authoriz- 
ed to  sit  as  a  judge  of  the  court,  at  least  three  days  be- 
fore the  time  appointed  for  the  drawing. 

§  224.  At  the  time  appointed,  the  sheriff  or  under  she- 
riff, and  the  judge  upon  whom  notice  has  been  served 
as  prescribed  in  the  last  section,  shall  attend  at  the  of- 
fice of  the  county  clerk  to  superintend  the  drawing. 

§  225.  If  either  of  those  officers  do  not  appear,  the 
clerk  must  adjourn  the  drawing  to  the  next  day,  and 
must,  by  written  notice,  require  the  delinquent  sheriff 
or  judge,  or  any  two  justices  of  the  peace,  or  special 
justices  to  attend  the  drawing  at  that  time. 

§  226.  If  the  officers  notified  shall  then  appear,  but 
not  otherwise,  the  clerk  shall  proceed  in  their  presence 
to  draw  the  grand  jury. 

§  227.  The  drawing  shall  be  conducted  as  follows : 

1.  The  clerk  shall  shake  the  box  containing  the  bal- 
lots, so  as  to  mix  them  as  much  as  possible  : 

2.  He  shall  then  publicly  draw  out  of  the  box,  as 


many  of  the  ballots  as  there  shall  be  grand  jurors  re- 
quired: 

3.  A  minute  of  the  diawiiig  shall  be  kept,  in  which 
shall  be  entered  the  n^me  contained  on  every  ballot 
drawn,  before  any  other  ballot  shall  be  drawn : 

4.  If  when  the  whole  number  of  ballots  required  is 
drawn,  it  shall  satisfactorily  appear  that  a  person,  whose 
name  is  contained  on  any  ballot,  is  dead  or  has  become 
insane  or  has  permanently  removed  from  the  county, 
that  feet  shall  be  entered  in  the  minute  of  the  drawing, 
and  the  ballot  containing  the  name  shall  be  destroyed  : 

'5.  Another  ballot  shall  then  be  drawn  in  place  of  that 
destroyed,  and  the  name  contained  thereon  shall  in  like 
manner  be  entered  in  the  minute  of  the  drawing : 

6.  The  same  proceedings  shall  be  had  as  often  as  ne- 
cessary, until  the  requisite  number  of  ballots  is  drawn : 

7.  The  minute  of  the  drawing  shall  then  be  signed 
by  the  clerk  and  the  attending  officers,  and  forthwith 
filed  in  the  clerk's  office: 

8.  A  list  of  the  names  of  the  person  drawn  as  grand 
jurors,  with  their  places  of  residence  and  occupations 
respectively ,'and  stating  for  what  court  they  were  drawn 
shall  then  be  made  and  certified  by  the  clerk  and  the 
attending  officers,  and  delivered  without  delay  to  the 
sheriff  of  the  county. 

^  228.  If  the  grand  jury  be  drawn  for  a  mayor^s  ov  re- 
corder's court,  the  clerk  shall  return  to  the  grand  jury 
box  all  ballots  except  those  containing  the  names  of 
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persons  stated  thereon  to  reside  in  the  city  to  which  the 
court  appertains.  The  fact  shall  be  entered  in  the 
minute  of  the  drawing,  and  the  grand  jury  shall  be 
completed  from  the  jaames  of  persons  residing  in  that 
city. 

§  229.  At  least  six  days  before  the  court,  the  sheriff 
shall  summon  the  persons  named  in  the  list  delivered 
to  him  to  attend  the  court,  by  giving  notice  to  each  of 
them  personally,  or  by  leaving  the  same  at  his  place  of 
residence  with  some  person  of  suitable  age  and  discre- 
tion. 

§  230.  The  sheriff  shall  also  return  the  list  to  the 
court,  at  its  opening,  specifying  the  persons  summoned, 
and  the  manner  in  which  each  was  notified. 

§  231.  The  court  to  which  the  list  of  grand  jurors  is 
returned  by  the  sheriff,  may  impose  a  fine  not  exceed- 
ing twenty-five  dollars  for  each  day  a  grand  juror  shall, 
without  reasonable  cause,  neglect  to  attend. 

§  232.  If,  however,  the  notice  to  attend  were  not  per- 
sonally served,  the  fine  shall  not  he  imposed,  until 
upon  an  order  to  show  cause,  an  apportunity  is  afforded 
him  to  be  heard. 

§  233.  The  court  may  discharge  or  excuse  a  person 
from  serving  as  a  grand  juror,  in  the  same  cases  in  which 
a  trial  juror  may  be  discharged  or  excused. 
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§  2a4.  At  any  time  after  the  drawing  of  the  grand 
jury,  the  county  clerk  or  sheriflF  shall,  without  charge, 
furnish  any  person  applying  therefor,  a  copy  of  the  list 
thereof. 

§  235.  After  the  adjournment  of  the  court,  the  clerk 
shall  deposite  the  ballots  containing  the  names  of  those 
who  attended  and  served  as  grand  jurors,  in  the  box  of 
drawn  grand  jurors;  and  the  ballots  containing  the 
names  of  those  not  appearing  and  serving,  shall,  unless 
destroyed,  as  provided  in  section  237,  be  returned  to  the 
grand  jury  box. 

§  236.  When  a  person  drawn  as  a  grand  juror  has  at- 
tended and  performed  his  duty  during  the  year  for  which 
his  name  was  returned,  he  cannot  again  be  required  to 
serve  as  a  grand  juror  during  that  year,  except  as  pro- 
vided in  section  23d. 

§  237.  When  a  person  drawn  as  a  grand  juror  is  dis- 
charged by  the  court,  on  account  of  any  disqualifica- 
tion, or  for  a  cause  not  of  a  temporary  nature,  the  bal- 
lot containing  his  name  shall  be  destroyed. 

§  238.  When  a  person  is  drawn  both  as  a  grand  and 
trial  juror  for  the  same  court,  his  name  shall  be  omitted 
from  the  list  of  trial  jurors,  and  another  name  drawn  in 
its  place ;  but  after,  the  completion  of  the  drawing  of 
trial  jurors,  his  name  shall  be  returned  into  the  box  con- 
taining the  undrawn  names  of  the  trial  jurors. 


§  239.  If  a  new  list  of  grand  jurors  be  not  retumeJto^ 
the  county  clerk  before  the  list  fot  the  yeaif  is  exhaus- 
ted, he  shall  draw  the  grand  jurors  from  the  box  of 
drawn  grand  jurors,  -notwithstanding  the  year  has  ex« 
pired  or  will  expire  before  the  end  of  the  term  of  the 
court  for  which  they  shall  be  drawn. 

§  240.  The  persons  so  drawn  shall  be  summoned,  and 
shall  serve  and  be  subject  to  the  same  penalties  fer  ne- 
glect, as  if  the  year  had  not  expired. 

§  241.  If  at  least  sixteen  persons,  qualified  to  seiYe  a» 
grand  jurors,  and  who  have  been  summoned,  do  not 
appear,  or  if  the  number  of  grand  jurors  attending  be 
reduced  below  sixteen,  the  court  may  order  the  sheriff 
of  the  county  to-  summon  a  sufficient  number,  (speci- 
fying it,)  to  complete  the  grand  jury. 

§  242.  In  the  city  and  county  of  New- York,,  fhte  iiaiile» 
of  persons  so  required  to  complete  the  gxand  jury,  shaM 
be  drawn  by  the  county  clerk  in  the  presence  of  the 
sheriff  or  under  sheriff,  and  of  one  or  more  members  of 
the  court  fr^m  the  grand  jury  box  of  undrawn  ballots- 
in  the  manner  provided  in  section  227^ 

§  243.  In  any  <rther  county,  f  he  names  of  the  persons 
required  to  complete  the  grand  jury  may,  in  the  discre 
tion  of  the  court,  be  d^awn  aspit^vided  in  the  last  sec- 
tion, or  may  be  publicly  designated  by  the  court  from 
the  by-standers,  or  the  body  of  the  county. 

§  244.  The  sheriff  shall  accordingly  in  the  manner 
prescribed  in  sections  229  and  230,  forthwith  summosb 
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the  persons  whose  names  are  drawn  or  designated  as 
provided  in  the  last  two  sections,  who  shall  attend  and 
serve  as  if  they  had  been  originally  snmmoned  as  grand 
jurors,  and  subject  to  the  same  penalties,  unless  excus- 
od  or  discharged  by  the  court. 

§  245.  If  an  offence  be  committed  during  the  sitting 
of  the  court,  after  the  discharge  of  a'  grand  jnry,  the 
court  may  in  its  discretion,  direct  an  order  to  be  entered, 
that  the  sh^iff  summon  another  grand  jury. 

§  246.  The  names  of  the  persons  to  be  summoned, 
if  in  the  city  and  county  of  New- York,  shall  be  drawn 
as  prescribed  in  section  227.     If  in  any  other  county, 

they  may  be  drawri^or  designated,  as  prescribed  in  sec- 
tion 243. 

§  247.  The  sheriff  shall  accordingly,  in  the  manner 
prescribed  in  sections  229  and  230,  forthwith  summon 
the  persons  whose  names  are  so  drawn  or  designated, 
who  shall  attend  and  serve  as  if  they  had  been  origi- 
nally summoned  as  grand  jurors,  and  subject  to  the 
same  penalties,  unless  excused  or  discharged  by  the 
«ourt. 

^  248.  No  more  than  twenty-three,  nor  less  than  six- 
teen persons  can  be  sworn  on  a  grand  jury ;  nor  can  a 
grand  jury  proceed  to  any  business,  unless  sixteen  mem?- 
bers  at  least  are  present. 

§  249.  When  more  than  twenty-three  persons  sum^ 
moned  as  grand  jurors  attend  to  serve,  the  clerk  shall 
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prepare  separate  ballots  containing  their  names,  whicb 
shall  be  folded  each  in  the  same  manner  as  near  as 
possible,  and  so  that  the  name  shall  not  be  visible,  and 
shall  deposit  them  in  a  box.  He  shall  then  openly  draw 
out  of  the  box  twenty-three  ballots,  and  the  persons 
whose  names  are  drawn  shall  constitute  the  grand  jury. 
The  names  remaining  in  the  box,  as  well  as  those 
drawn,  must  be  returned  to  the  box  of  drawn  grand  jurors. 

§  250.  A  person  held  to  answer  to  a  charge  for  a  pub- 
lic offence  may  challenge  the  panel  of  the  grand  jury, 
or  any  individual  grand  juror. 

§  251.  A  challenge  to  the  panel  may  be  interposed, 
for  one  or  more  of  the  following  causes  only : 

1.  That  the  requisite  number  of  ballots  was  not 
drawn  from  the  grand  jury  box  of  the  county  as  prescrib- 
ed by  section  220. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given,  as  prescribed  by  sections  222  and  223. 

3.  That  the  drawing  was  not  had  in  the  presence  of 
the  officers  designated  in  sections  222  to  226  both  in- 
clusive, and 

4.  That  the  drawing  was  not  had,  at  least  fourteen 
days  before  the  court. 

§  252.  A  challenge  to  an  individual  grand  juror  may 
be  interposed,  for  one  or  more  of  the  following  causes 
only : 

1.  That  he  is  a  minor: 

2.  That  he  is  an  alien  : 

3.  That  he  is  insane : 
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4.  That  he  is  the  prosecutor  upon  a  charge  against 
the  defendant : 

5.  That  he  is  a  witness  on  the  part  of  the  prosecu- 
tion, and  has  been  served  with  process  or  bound  by  an 
undertaking,  as  such ; 

6.  That  he  has  formed  or  expressed  an  unqualified 
opinion  that  the  defendant  is  guilty  of  the  ofience  for 
which  he  is  held  to  answer. 

§  253.  The  challenges  mentioned  in  the  last  three 
sections  may  be  oral,  and  shall  be  entered  upon  the 
minutes,  and  tried  by  the  court,  in  the  same  manner  as 
challenges  in  the  case  of  a  trial  jury,  which  are  triable 
by  the  court. 

§  254.  The  court  shall  allow  or  disallow  the  challenge, 
and  the  clerk  shall  enter  its  decision  in  the  minutes. 

§  265.  If  a  challenge  to  the  panel  be  allowed,  the 
grand  jury  are  prohibited  from  inquiring  into  the  charge 
against  the  defendant  by  whom  the  challenge  was  in- 
terposed. If  they  should,  notwithstanding,  do  so,  and 
find  an  indictment  against  him,  the  court  shall  direct 
the  indictment  to  be  set  aside. 

§  256.  If  a  challenge  to  an  individual  grand  juror  be 
allowed,  he  shall  not  be  present  at,  or  take  part  in  the 
consideration  of  the  charge  against  the  defendant  who 
interposed  the  challenge,  or  the  deliberations  of  the 
grand  jury  thereon. 

§  257,  The  grand  jury  shall  inform  the  court  of  a  rio- 
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lation  of  the  last  section,  and  it  shall  be  puni^ed  by 
the  court  as  a  contempt. 

§  258.  From  the  persons  summoned  to  serve  as  grand 
jurors,  and  appearing,  the  court  shall  appoint  a  fore- 
man. The  court  shall  also  appoint  a  foreman,  when  a 
person  already  appointed  is  discharged  or  excused  be- 
fore the  grand  jury  are  dismissed. 

§  259.  The  following  oath  shall  be  administered  to 
the  foreman  of  the  g:rand  jury :  "  You,  as  foreman  of 
this  grand  jury,  shall  diligently  inquire  and  true  pre- 
sentment make,  of  all  public  offences  against  the  people 
of  this  state,  committed  or  triable  within  this  county, 
of  which  you  shall  have  or  can  obtain  legal  evidence  : 
you  shall  present  no  person  through  malice,  hatred  or 
ill  will,  nor  leave  any  unpresented  through  fear,  favor, 
or  affection,  or  for  any  reward,  or  the  promise  or  hope 
thereof;  but  in  all  your  presentments,  you  shall  present 
the  truth,  the  whole  troth,  and  nothing  but  the  truth, 
according  to  the  best  of  your  skill  and  understanding. 
So  help  you  God!" 

§  260.  The  following  oath  shall  be  immediately 
thereupon  administered  to  the  other  grand  jurors  pre- 
sent :  "  The  same  oath  which  your  foreman  has  now  ta- 
ken before  you  on  his  part,  you  and  each  of  you  shall 
well  and  troly  observe  on  your  part.     So  help  you  God !" 

§  261.  If  after  the  foreman  is  sworn,  any  grand  juror 
appear,  and  be  admitted  as  such,  the  oath,  as  prescribed 
in  section  259,  shall  be  administered  to  him,  commenc- 
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ing,  "You,  as  one  of  this  grand  jury,'*  and  so  on,  to 
the  end. 

§  262.  The  grand  jury  being  impanelled  and  sworn, 
shall  be  charged  by  the  court.  In  doing  so,  the  court 
shall  read  to  them  the  provisions  of  this  code,  from  sec- 
tion 266  to  section  282,  both  inclusive,  and  shall  give 
them  such  information  as  it  may  deem  proper,  as  to 
the  nature  of  their  duties,  and  any  charges  for  public 
offences  returned  to  the  court,  or  likely  to  come  before 
the  grand  jury.  The  court  need  not,  however,  charge 
them  respecting  violations  of  any  particidar  statute. 

§  263.  The  grand  jury  shall  then  withdraw  to  a  pri- 
vate room,  and  inquire  into  the  offences  cognizable  by 
them. 

§  264.  The  grand  jury  shall  appoint  one  of  their 
nuimber  as  clerk,  who  «hall  preserve  minutes  of  their 
proceedings,  (except  of  the  votes  of  the  individual 
members  on  a  presentment  or  indictmeint,)  and  of  the 
evidence  given  before  them. 

§  265.  The  grand  jury,  on  the  completion  of  the  bu- 
siness before  them,  shall  be  discharged  by  the  court ; 
but  whether  the  business  be  completed  or  not,  they  are 
discharged  by  the  final  adjournment  of  the  court. 
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Chapter  III. 

Powers  and  duties  of  the  grand  Jury. 

§  266.  The  grand  jury  has  power,  and  it  is  their  duty, 
to  inquire  into  all  public  offences  committed  or  triable 
within  the  county,  and  to  present  them  to  the  court, 
either  by  presentment  or  indictment,  or  as  provided  in 
the  next  two  sections. 

§  267.  Upon  such  inquiry,  they  may,  where  the  de- 
fendant has  been  held  by  a  magistrate  to  answer  the 
charge,  and  in  no  other  case,  if  they  believe  him  guilty 
thereof,  find  an  indictment  against  him. 

§  268.  In  all  other  cases,  if,  upon  investigation,  the 
grand  jury  believe  that  a  person  is  guilty  of  a  public 
offence,  they  can  proceed  by  presentment  only. 

§  269.  An  indictment  is  an  accusation  in  writing, 
presented  by  a  grand  jury  to  a  competent  court,  charg- 
ing a  person  with  a  public  offence. 

§  270.  A  presentment  is  an  informal  statement  in 
writing  by  the  grand  jury,  representing  to  the  court 
that  a  public  offence  has  been  committed,  which  is 
triable  within  the  county,  and  that  there  is  reasonable 
ground  for  believing  that  a  particular  individual,  named 
or  described,  has  committed  it. 

§  271.  The  foreman  may  administer  an  oath  to  any 
witness  appearing  before  the  grand  jury. 
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§  272.  In  the  investigation  of  a  charge,  for  the  par- 
pose  of  either  presentment  or  indictment,  the  grand 
jury  shall  receive  no  other  evidence  than, 

1.  Such  as  is  given  by  witnesses  produced  and  sworn 
before  them,  or  furnished  by  legal  documentary  evi- 
dence :  or, 

2.  The  deposition  of  a  witness,  in  the  cases  men- 
tioned in  the  third  subdivision  of  section  11. 

§  273.  The  grand  jury  shall  receive  none  but  legal 
evidence,  and  the  best  evidence  in  degree,  to  the  ex- 
clusion of  hearsay  or  secondary  evidence. 

§  274.  The  grand  jury  is  not  bound  to  hear  evidence 
for  the  defendant ;  but  it  is  their  duty  to  weigh  all  the 
evidence  submitted  to  them,  and  when  they  have  rea- 
son to  believe  that  other  evidence  within  their  reach, 
will  explain  away  the  charge,  they  should  order  such 
evidence  to  be  produced ;  and  for  that  purpose  may  re- 
quire the  district  attorney  to  issue  process  for  the  wit- 
nesses. 

§  275.  The  grand  jury  ought  to  find  an  indictment, 
when  all  the  evidence  before  them  taken  together,  is 
such  as  in  their  judgment  would  warrant  a  conviction 
by  the  trial  jury. 

§  276.  If  a  member  of  the  grand  jury  know,  or  have 
reason  to  believe,  that  a  public  offence  has  been  com- 
mitted, which  is  triable  within  the  county,  he  must  de- 
clare the  same  to  his  fellow  jurors,  who  shall  thereup- 
on investigate  the  same. 
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^  277.  The  grand  jury  must  inquire, 

1.  Into  the  ca«e  of  every  person  imprisoned  in  the 
jail  of  the  county,  on  a  criminal  charge,and  not- indicted: 

2.  Into  the  condition  and  management  of  the  public 
prisons  within  the  county  j  and 

3.  Into  the  wilful  and  corrupt  misconduct  in  office,  of 
public  officers  of  every  description,  within  the  county. 

§  278.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  exami- 
nation, without  charge,  of  all  public  records  within  the 
county. 

§  279.  The  grand  jury  may,  at  all  reasonable  times, 
ask  the  advice  of  the  court,  or  of  any  member  thereof, 
or  of  the  district  attorney  of  the  county ;  but  unless  such 
advice  be  asked,  neither  of  those  officers  shall  be  per- 
mitted to  be  present  during  the  sessions  of  the  grand 
jury ;  nor  shall  any  other  person  be  permitted  to  be  pre- 
sent  during  such  sessions,  except  the  members  of  the 
grand  jury,  and  a  witness  who  may  be  actually  under 
examination. 

§  280.  Every  member  of  the  grand  jury  shall  keep  se- 
cret, whatever  he  himself,  or  any  other  grand  juror  may 
have  said,  or  in  what  manner  he,  or  any  other  graad 
juror  may  have  voted  on  a  matter  before  them. 

§  281.  A  member  of  the  grand  jury  may,  however,  be 
required  by  any  court,  to  disclose  the  testimony  of  a 
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witness  examined  before  the  grand  jury^  for  the  pur- 
pose of  ascertaining  whether  it  is  consistent  with  that 
given  by' the  witness,  before  the  court;  or  to  disclose 
the  testimony  given  before  them  by  any  person,  upon 
a  charge  against  him  for^  perjury  in  givi&g  his  testimo- 
ny, or  upon  his  trial  thereibn 

^  282.  No  grand  jntor  shall  be  question^  for  any- 
thing he  may  say,  or  any  vot6  he  may  give,  in  the 
grand  jury,  relative  to  a  matter  legally  pending  before 
the  jury,  except  for  a  perjury  of  which  he  may  have 
been  guilty,  in  making  an  accusation,  or  giving  testi- 
mony to  his  fellow  jurors. 

Chapter  IV* 

PreMntmeiit,  and  proceeding  thereon. 

§  283.  A  presentmeiit  cannot  be  fotmd,  Without  the 
concurrence  of  at  least  twelve  grand  jurors.  When  so 
found,  it  must  bel  signed  by  the  foreman. 

§'  284.  The  presentnient  when  fonnd  must  be  presen- 
ted by  the  foreman  in  the  presence  of  the  grand  jnry^ 
to  the  court,  and  shall  be  filed  with  the  clerk. 

§  285.  When  the  grand  jury  make  a  presentmieirt,, 
they  shall  return  to  the  court  therewith,  the  depositioa& 
of  the  witnesses  examined  before  them,  or  the  minutes^ 
or  a  copy  thereof],  of  ihe  testimony  on  which  the  pre- 
sentment is  made. 
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§  286.  When  the  depositions  are  returned,  as  provided 
in  the  last  section,  they  shall  be  filed  with  the  clerk  of 
the  court,  and  shall  not  be  inspected  by  any  person,  ex- 
cept the  court,  the  clerk  and  his  deputies  or  assistants, 
and  the  district  attorney,  until  after  the  arrest  of  the  de- 
fendant. 

§  287.  A  violation  of  the  provisions  of  the  last  section 
shall  be  punishable  as  a  contempt,  and  as  a  misde- 
meanor. 

§  288.  After  the  arrest  of  the  defendant,  the  clerk 
shall,  on  payment  of  his  fees,  at  the  rate  of  five  cents  for 
every  hundred  words,  within  two  days  after  the  de- 
mand, furnish  a  copy  of  the  depositions  to  the  defendant 
or  his  counsel. 

§  289.  No  grand  juror,  district  attorney,  clerk,  judge 
or  other  officer,  shall  disclose  the  fact  of  a  presentment 
having  been  made  for  a  felony,  until  the  defendant  shall 
have  been  arrested.  But  this  prohibition  shall  not  ex- 
tend to  a  disclosure,  by  the  issuing  or  in  the  execution 
of  a  warrant  to  arrest  the  defendant. 

§  290.  A  violation  of  the  provisions  of  the  last  section 
shall  be  punishable  as  a  contempt  and  ad  a  misde- 
meanor. 

§  291.  If  the  court  deem  that  the  facts  stated  in  the 
presentment  constitute  a  public  ofience,  triable  within 
the  county,  it  shall  direct  the  clerk  to  issue  a  bench 
warrant  for  the  arrest  of  the  defendant. 
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§  292.  The  clerk,  on  the  application  of  the  district  at- 
torney, may  accordingly,  at  any  time  after  the  order, 
whether  {he  court  be  sitting  or  not,  issue  a  bench  war- 
rant, under  his  signature,  and  the  seal  of  the  court,  into 
one  or  more  counties. 

§  293.  The  bench  warrant,  upon  a  presentment,  shall 
be  substantially  in  the  following  form : 
"  County  of  Albany,  [or  as  the  case  may  be.] 
"  In  the  name  of  the  people  of  the  state  of  New- York — 
"  To  any  sheriff,  constable,  marshal  or  police- 
man in  this  state.     A  presentment  having 
[seal.]        been  made  on  the  day  of  , 

1849,  to  the  court  of  sessions  %f  the  county  of 
Albany^  [or  as  the  case  may  be,]  charging 
C.  D.  with  the  crime  of,  [designating  it 
generally.] 

"  You  are  therefore  commanded,  forthwith  to  arrest 
the  above  named tl!.  D.,  and  take  him  before  E.  F.,  amag- 
istrate  of  this  county,  or  in  case  of  his  absence  or  ina- 
bility to  act,  before  the  nearest  or  most  accessible  mag- 
istrate in  this  county 

"  City  [or  "town"]  of  ,  the        day  of       ,  1849, 

"  By  order  of  the  court. 

"G.H.,  clerk." 

§  294.  The  bench  warrant  may  be  served  in  any  coun- 
ty ;  and  the  officer  serving  it  shall  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 


80 

tion,  as  provided  in  sections  151  to  154,  both,  inclusive, 
except  that  when  served  in  another  county,  it  need  not 
be  endorsed  by  a  magistrate  of  that  county.  * 

§  295.  The  magistrate,  when  the  defendant  is  brought 
before  him,  shall  proceed  to  examine  the  charge  con- 
tained in  the  presentment,  and  hold  the  defendant  to 
answer  the  same  or  discharge  him  therefi)ten,  in  the 
same  manner  in  all  respects  as  upon  a  warruit  of  aerest 
on  an  information. 

§  296.  Upon  the  arrest  of  the  defendant,  the  clerk 
with  whom  the  presentment  and  depositions  are  filed, 
shall,  without  delay,  furnish  to  the  magistrate  named 
in  the  warrant,  a  certified  copy  of  the  presentment  and 
depositions. 

TITLE  V. 

OF  TttE  INDICTMeOT^. 

Chapt'kjei  I.  Finding  and  presentation  of  the  indictment. 

IT.  F6rm  of  the  i&dtetment. 

ni.  Arraignment  of  tha  defendant, 

ly.  Setting  aside  the  indiotmeAt. 

y.  Demurrer. 

VI.  Plea.  ^ 

VII.  RemoTal  of  the  action  before  trial. 

Chapter  I. 

Finding  and  presentation  of  the  indictment. 

§  297.  An  indictment  cannot  be  found,  without  the 
concurrence  of  at  least  twelve  grand  jurors.  When  so 
found,  it  shall  be  endorsed,  "A  true  bill,"  and  the  en- 
dorsement  shall  be  signed  by  the  foreman  of  the  grand 
jury. 
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§  298.  If  twelve  grand  jurors  do  not  concur  in  find- 
ing an  indictment,  the  depositions,  (and  statement,  if 
any,)  transmitted  to  them,  shall  be  returned  to  the 
court,  with  an  endorsement  thereon,  signed  by  the  fore- 
man, to  the  effect  that  the  charge  is  dismissed. 

§  299.  The  dismissaPof  the  •  charge  shall  not,  how- 
ever, prevent  the  same  charge  from  being  again  sub- 
mitted to  a  grand  jury,  as  often  as  the  court  shall  so  di- 
rect. But  without  such  direction,  it  shall  not  be  again 
submitted. 

§  300.  When  an  indictment  is  found,  the  names  of 
the  witnesses  examinedjbefore  the  grand  jury,  or  whose 
depositions  may  have  been  read  before  them,  as  provi- 
ded in  section  272,  shall,  in  all  cases,  be  inserted  at  the 
foot  of  the  indictment,  or  endorsed  thereon,  before  it  is 
presented  to  the  court. 

§  3Cfl.  An  indictment,  when  found  by  the  grand  jury, 
as  prescribed  in  section  297,  shall  be  presented  by  their 
foreman,  in  their  presence,  to  the  court,  and  shall  be  * 
filed  with  the  clerk,  and  remain  in  his  office  as  a  public 
record. 

Chapter  II. 

Form  of  the  iadictment. 

§  302.  All  the  forms  of  pleading  in  criminal  actions, 
heretofore  existing,  are  abolished ;  and  hereafter,  the 
forms  of  pleading,  and  the  rules  by  which  the  sufficiency 
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of  pleadings  is  to  be  determined,  shall  be  those  which 
are  prescribed  by  this  code. 

§  303-  The  first  pleading  on  the  part  of  the  people, 
is  the  indictment. 

§  304.  The  indictment  shall  contain, 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  indictment  is  presented,  and  the 
names  of  the  parties : 

2,  A  statement  of  the  acts  constituting  the  offence,  in 
ordinary  and  concise  language,  without  repetition,  and 
in  such  manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  is  intended. 

§  305.  It  may  be  substantially  in  the  following  form: 

**.Court  of  sessions  of  the  county  of  Albany,  [or  mayor's 
court  of  the  city  of  Rochester,  or  recorder's  court  of  the 
city  of  Oswego,  as  the  case  may  be.] 

**The  people  of  the  state  of  New-York, 
against 
A.    B. 

*' A.  B.  is  accused  by  the  grand  jury  of  the  county  of 
Albany,  [or  as  the  case  may  be,]  by  this  indictment,  of 
the  crime  of  [giving  its  legal  appellation,  such  asmw^der, 
arson,  manslaughter,  or  the  like,  or  designating  it  as  a  fe- 
lony or  misdemeanor,  committed  as  follows : 

*'The*  said  A.  B.,  on  the  day  of        ,  1849,  at  the 

town  I  or  city  ox  village,  ?iS  the  case  may  be,]  of  ,  within 
this  county,"  [stating  the  act  or  omission  constituting 


S3 

the  oftence,  in  the  manner  prescribed  in  this  chapter, 
according  to  the  forms  mentioned  in  the  next  section, 
where  they  are  applicable.] 

§  306.  The  forms  of  indictments,  set  forth  in  the 
appendix  to  this  code,  shall  be  sufficient  in  all  cases 
where  they  are  applicable.  In  other  cases,  forms  may 
be  used,  as  nearly  similar  as  the  nature  of  the  case  will 
permit. 

•;  307.  The  indictment  must  be  direct  and  certain,  as 
it  regards, 

1.  The  party  charged: 

2.  The  offence  charged : 

3.  The  particular  circumstances  of  the  offence 
charged,  when  they  are  necessary  to  constitute  a  com- 
plete offence. 

§  308.  When  a  defendant  is  indicted  by  a  fictitious  or 
erroneous  name,  and,  in  any  stage  of  the  proceedings, 
his  true  name  is  discovered,  it  shall  be  inserted  in  the 
subsequent  proceedings,  referring  to  the  fact  of  h\s  being 
indicted  by  the  name  mentioned  in  the  indictment. 

§  309.  The  indictment  shall  charge  but  one  offence, 
and  in  one  form  only :  except  that  where  the  offence 
may  be  committed  by  the  use  of  different  means,  the 
indictment  may  allege  the  means  in  the  alternative. 

§  310.  The  precise  time  at  which  the  offence  wascom- 
mixted,  need  not  be  stated  in  the  indictment ;  but  it  may 
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be  alleged  to  have  been  committed  at  any  time  before 
the  finding  of  the  same,  except  where  the  time  is  a  ma- 
terial ingredient  In  the  offence. 

§  311.  When  an  offence  involves  the  commission  of, 
or  an  attempt  to  commit  private  injury,  and  is  describ- 
ed with  sufficient  certainty  in  other  respects  to  iden- 
tify the  act,  an  erroneous  allegation  as  to  the  person 
injured,  or  intended  to  be  injured,  shall  not  be  deemed  ,        i 

material. 

• 

§  312.  The  words  used  in  an  indictment  shall  be 
construed  in  their  usual  acceptation  in  common  lan- 
guage, except  such  words  and  phrases  as  are  defined 
by  law,  which  are  to  be  construed  according  to  their 
legal  meaning. 

§  313.  Words  used  in  a  statute  to  define  a  public  of-  ^ 

fence,  need  not  be  strictly  pursued  in  the  indictment ;  ^ 

but  other  words,  conveying  the  same  meaning,  may  be 

used. 

§  314.  The  indictment  shall  be  sufficient,  if  it  can  be 
understood  therefrom. 

1.  That  it  is  entitled  in  a  court  having  authority  to 
receive  it,  though  the  name  of  the  court  be  not  accu- 
rately set  forth ; 

2.  That  it  was  found  by  a  grand  jury  of  the  county 
in  which  the  court  was  held  ; 

3.  That  the  defendant  is^named,  or  if  his  namcL  can- 
not be  discovered,  that  he  be  described  by  a  fictitious 
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name,  with  the  statement  that  he  has  refused  to  dis- 
cover his  real  name ; 

4.  That  the  offence  was  committed  at  some  place 
within  the  jurisdiction  of  the  court ;  except  where,  as 
provided  by  sections  121  to  130,  both  inclusive,  the  act 
though  done  without  the  local  jurisdiction  of  the  coun- 
ty, is  triable  therein ; 

5.  That  the  offence  was  committed  at  some  time  prior 
to  the  time  of  finding  the  indictment ; 

6.  That  the  act  or  omission,  charged  as  the  offence, 
is  clearly  and  distinctly  set  forth,  in  ordinary  and  con- 
cise language,  without  repetition,  and  in  such  a  man- 
ner as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended ; 

7.  That  the  act  or  omission,  charged  as  the  offence,  is 
stated  with  such  a  degree  of  certainty,  as  to  enable  the 
court  to  pronounce  judgment  upon  a  conviction,  ac- 
cording to  the  right  of  the  case. 

§316.  No  indictment  shall  be  deemed  insufficient, 
nor  shall  the  trial,  judgment  or  other  proceedings  there- 
on be  affected,  by  reason  of  any  defect  or  imperfection 
im  matters  of  form,  which  shall  not  tend  to  the  preju- 
dice of  the  defendant. 

§  315.  Neither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  in- 
dictment. 
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§  ai7.  Ill  pleading  a  judgment  or  other  determination 
of,  or  proceeding  bpfore,  a  court  or  officer  of  special 
jurisdiction,  the  facts  conferring  jurisdiction  need  not  be 
stated ;  but  it  may  be  stated  that  the  judgment  or  deter- 
mination was  duly  made,  or  the  proceedings  duly  had, 
before  such  court  or  officer.  The  facts  constituting  the 
jurisdiction,  however,  must  be  established  on  the  trial. 

§  :J18.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  shall  be  sufficient  to  refer  to  the  statute, 
by  its  title  and  the  day  of  its  passage,  and  the  court 
shall  thereupon  take  judicial  notice  thereof. 

vj  319.  An  indictment  for  libel  need  not  set  forth  any 
extrinsic  facts,  for  the  purpose  of  shewing  the  applica- 
tion to  the  party  libelled,  of  the  defamatory  matter  on 
which  the  indictment  is  founded :  but  it  shall  be  suffi- 
cient to  state  generally,  that  the  same  was  published 
concermng  him,  and  the  fact  that  it  was  so  published 
must  be  established  on  trial. 

§  320.  When  an  instrument,  which  is  the  subject  of 
an  indictment  for  forgery,  has  been  destroyed  or  with- 
held by  the  act  or  procurement  of  the  defendant,  and 
the  fact  of  such  destruction  or  withholding  is  alleged 
in  the  indictment,  and  established  on  the  trial,  the  mis- 
description of  the  instrument  shall  be  deemed  imma- 
terial. 

§  321.  In  an  indictment  for  perjury  or  subornation  of 
perjury,  it  shall  be  sufficient  to  set  forth  the  substance 
of  the  controversy  or  matter  in  respect  to  which  the 
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whom,  the  oath  alleged  to  be  false  was  taken,  and  that 
the  court  or  person  before  whom  it  was  taken,  had  au- 
thority to  administer  the  same,  with  proper  allegations 
of  the  falsity  of  the  matter  on  which  the  perjury  is  as- 
signed ;  but  the  indictment  need  not  set  forth  the  plead- 
ings, record  or  proceedings,  with  which  the  oath  is  con- 
nected, nor  the  commission  or  the  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed. 

§  322.  Upon  an  indictment  against  several  defend- 
ants, any  one  or  more  may  be  convicted  or  acquitted. 

§  323.  The  distinction  between  an  accessary  before 
the  fact  and  a  principal,  and  between  principals  in  the 
first  and  second  degree,  in  cases  of  felony,  is  abrogated ; 
and  all  persons  concerned  in  the  commission  of  a  felony 
whether  they  directly  commit  the  act  constituting  the 
offence,  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  indicted,  tried  and  punished 
as  principals,  as  in  the  case  of  a  misdemeanor. 

§  324.  An  accessary  after  the  fact  to  the  commission 
of  a  felony,  may  be  indicted,  tried  and  punished, 
though  the  principal  felon  be  neither  tried  nor  indicted. 

§  325.  A  person  may  be  indicted  for  having,  with  the 
knowledge  of  the  commission  of  a  public  offence,  taken 
money  or  property  of  another,  or  a  gntulty  or  reward, 
or  an  engagement  or  promise  therefor,  upon  agreement 
or  understanding,  express  or  implied,  to  compound 
or  conceal  the  offence,  or  to  abstain  from  a  prosecu- 
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tion  therefor,  or  to  withhold  any  evidence  thereof  though 
the  person  guilty  of  the  original  offence  heve  not  been 
indicted  or  tried. 

Chapter  III. 

Arraignment  of  the  defendanr. 

§  326.  When  the  indictment  is  filed,  the  defendant 
must  be  arraigned  thereon,  before  the  court  in  which  it 
is  found,  if  it  be  triable  therein,  or  if  not,  before  the 
court  to  which  it  is  sent  or  removed. 

§  327.  If  the  indictment  be  for  a  felony,  the  defend- 
ant must  be  personally  present ;  but  if  for  a  misdemea- 
nor only,  his  personal  appearance  is  unnecessary,  and 
he  may  appear  upon  the  arraignment  by  counsel. 

§  328.  Where  his  personal  appearance  is  necessary,  if 
he  be  in  custody,  the  court  may  direct  the  officer  in 
whose  custody  he  is,  to  bring  him  before  it  to  be  ar- 
raigned ;  and  the  officer  shall  do  so  accordingly. 

§  329.  If  the  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not 
appear  to  be  arraigned,  when  his  personal-attendance  is 
necessary,  the  court  in  addition  to  the  forfeitu  e  of  the 
undertaking  of  bail  or  of  the  money  deposited,  may  di-  - 
rect  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

§  330.  The  clerk,  on  the  application  of  the  district  at- 
torney, may  accordingly  at  any  time  after  the  order, 
whether  the  court  be  sitting  or  not,  issue  a  bench  war- 
rant into  one  or  more  counties. 
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§  331.  The  bench  warrant  upon  the  indictment  shall, 
if  the  offence  be  a  felony,  be  substantially  in  the  fol- 
lowing form : 

**  County  of  Albanyy  [or  as  the  case'may  be.] 
"  In  the  name  of  the  people  of  the  state  of  New- York 
To  any  sheriff,  constable,  marshal  or  policeman 
in  this  state.    An  indictment  having  been  found 
on  the  day  of  ,  1849,  in  the  cowt  of 

[seal.]  sessions  of  the  county  of  Albany,  [or  as  the  case 
may  be,]  charging  C.  D.  with  the  crime  of 
[designating  it  generally.  | 
"  You  are  therefore  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  that  court j 
[or  if  the  indictment  have  been  sent  or  removed  to 
another  court,  before  the  court  of  oyer  and  t ermine?^  of  that 
county,  [or  as  the  case  may  be,]  to  answer  the  indictment; 
or  if  the  court  have  adjourned  for  the  term,  that  you  de- 
liver  him  into  the  custody  of  the  sheriff  of  the  county 
of  Albany,  [or  as  the  case   may  be,  or  in'  the  city  and 
county  of  New- York  "to  the  keeper  of  the  city  prison 
of  the  city  of  New-York." 

"  City  [or  town]  of  ,  the  day  of         ,  1849. 

*'  By  order  of  the  court, 

E.  F.,  clerk." 

§  332.  If  the  offence  be  a  misdemeanor,  the  bench 
warrant  shall  be  in  a  similar  form,  adding  to  the  body 
thereof  a  direction  to  the  following  effect:  "or  if  he  re- 
quire it,  that  you  take  him  before  any  magistrate  in  that 
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county,  or  in  the  county  in  which  you  arrest  him,  that 
he  may  give  bail  to  answer  the  indictment." 

§  333.  If  the  offence  charged  be  bailable,  the  court 
upon  directing  the  bench  warrant  to  issue,  shall  fix  the 
amount  of  bail ;  and  an  endorsement  shall  be  ma  *e 
upon  the  bench  warrant  and  signed  by  the  clerk,  to  the 
following  effect : — "  The  defendant  is  to  be  admitted  to 
bail  in  the  sum  of dollars." 

§  334.  The  bench  warrant  may  be  served  in  any 
county,  in  the  same  manner  as  a  warrant  of  arrest,  ex- 
cept, that  when  served  in  another  county,  it  need  not 
be  endorsed  by  a  magistrate  of  that  county. 


'*  cw:*-  X'f: 


§  335.  If  the  defendant  be  brought  before  a  magistrate 
of  another  county,  for  the  purpose  of  giving  bail,  the 
magistrate  shall  proceed  in  respect  thereto,  in  the  same 
manner  as  if  the  defendant  had  been  brought  before 
him  upon  a  warrant  of  arrest,  and  the  same  proceed- 
ings may  be  had  thereon,  as  provided  in  sections  151 
to  154,  both  inclusive. 

§  336.  When  the  indictment  is  for  a  felony,  and  the 
defendant,  before  the  finding  thereof,  has  given  bail 
for  his  appearance  to  answer  the  charge,  the  court,  to 
which  the  indictment  is  presented,  or  sent  or  removed 
for  trial,  may  order  the  defendant  to  be  committed  to 
afetual  custody,  either  without  bail,  or  unless  he  give  bail 
in  an  increased  amount," to  be  specified  in  the  order. 

§  337.  If  such  order  be  made,  and  the  defendant  be 
present,  he  shall  be  forthwith  committed  accordingly. 
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If  he  be  not  present,  a  bench  warrant  shall  be  issued 
and  proceeded  upon  in  the  manner  provided  in  this 
chapter. 

§  338.  If  the  de  fendant  appear  for  arraignment,  with- 
out counsel,  he  shall  be  informed  by  the  court,  that  it 
is  his  right  to  have  counsel  before  being  arraigned,  and 
shall  be  asked  if  he  desire  the  aid  of  counsel. 

§  339.  The  arraignment  must  be  made  by  the  court, 
or  by  the  clerk  or  district  attorney,  under  its  direction, 
and  consists  in  reading  the  indictment  to  the  defen- 
dant, and  delivering  to  him  a  copy  thereof,  and  of  the 
endorsements  thereon,  including  the  list  of  witnesses 
endorsed  on  it,  or  appended  thereto,  as  provided  in  sec- 
tio  I  300,  and  in  asking  him  whether  he  plead  guilty  or 
not  guilty  to  tKe  indictment, 

§  340.  When  the  defendant  is  arraigned,  he  shall  be 
informed  that  if  the  name  by  which  he  is  indicted  be  not 
his  true  name,  he  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  the  indictment. 

§  341.  If  he  give  no  other  name,  the  court  may  pro- 
ceed accordingly. 

§  342.  If  he  allege  that  another  name  ii  his  true  name, 
the  court  shall  direct  an  entry  thereof  in  the  minutes 
of  the  arraignment;  and  the  subsequent  proceedings  on 
the  indictment  may  be  had  against  him,  by  that  name^ 
referring  also  to  the  name  by  which  he  is  indicted. 
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§  343.  If,  on  the  arraignment,  the  defendant  require 
it,  he  shall  be  allowed  until  the  next  day,  or  such  fur- 
ther time  may  be  allowed  him,  as  the  court  may  deem 
reasonable,  to  answer  the  indictment. 

§  344.  If  the  defendant  do  not  require  time,  as  pro- 
vided in  the  last  section,  or  if  he  do,  then  on  the  next 
day,  or  at  such  further  day  as  the  court  may  have  afl- 
lowed  him,  he  may  in  answer  to  the  arraignment,  either 
move  the  court  to  set  aside  the  indictment,  or  may  de- 
mur or  I  lead  thereto. 

Chapter  IV. 

Setting  aside  the  indictment. 

§  345.  The  indictment  shfill  be  set  aside  by  the  court 
in  which  the  defendant  is  arraigned,  and  upon  his  mo- 
tion, in  either  of  the  following  cases : 

! .  Where  it  is  not  found,  endorsed  and  presented,  as 
prescribed  in  sections  297  and  301. 

2.  Where  the  names  of  the  witnesses  examined  be- 
fore the  grand  jury,  or  whose  depositions  may  have 
been  read  before  them,  are  not  inserted  at  the  foot  of 
the  indictment,  or  endorsed  thereon,  as  prescribed  in 
section  300. 

3.  Where  any  person  is  permitted  to  be  present  dur- 
ing the  session  of  the  grand  jury,  while  the  charge  em- 
braced in  the  indictment,  is  under  consideration,  ex- 
cept as  provided  in  section  279. 


93 

§  346.  If  the  motion  to  set  aside  the  indictment  be 
not  made,  the  defi^-ndant  shall  be  precluded  from  after- 
wards taking  the  objections  mentioned  in  the  last  section. 

§  347.  The  motion  shall  be  heard  when  it  is  made, 
unless,  for  good  cause,  the  court  shall  postpone  the 
hearing  to  another  time. 

§  348.  If  the  motion  be  denied,  the  defendant  must 
immediately  answer  the  indictment,  either  by  demur- 
ring or  pleading  thereto. 

§  349.  If  the  motion  be  granted,  the  court  shall  order 
that  the  defendant,  if  in  custody,  be  discharged  there- 
from, or  if  ad  mitted  to  bail,  that  his  bail  be  exonerated, 
or  if  he  have  deposited  money  instead  of  bail,  that  the 
money  deposited  be  refunded  to  him ;  unless  it  direct 
that  the  case  be  re-submitted  to  the  same  or  another 
grand  jury. 

§  350.  If  the  ( ourt  direct  that  the  case  be  re-submit- 
ted, the  defendant,  if  already  in  custody,  shall  so  remain 
unless  he  be  admitted  to  bail ;  or  if  already  admitted  to 
bail,  or  money  have  been  deposited  instead  thereof,  the 
bail  or  money  shall  be  answerable  for  the  appearance 
of  the  defendant  to  answer  a  new  indictment. 

§  351.  Unless  a  new  indictment  be  found,  before  the 
next  grand  jury  of  the  county  is  discharged,  the  court 
shall,  on  the  discharge  of  such  grand  jury,  make  the  or- 
der prescribed  by  section  319. 
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§  352.  An  order  to  set  aside  an  indictment,  a&  provL 
ded  in  this  chaper,  shall  be  no  bar  to  a  future  prosecu- 
tion for  the  same  offence. 


Chapter  V. 

Demurrer. 

§  353.  The  only  pleading  on  the  part  of  the  defend- 
ant, is  either  a  demurrer  or  a  plea. 

§  354.  Both  the  demurrer  and  the  plea  must  be  put 
in  in  open  court,  either  at  the  time  of  the  arraignment, 
or  at  such  other  time  as  may  be  allowed  to  the  defend- 
ant for  that  purpose. 

§  355.  The  defendant  may  demur  to  the  indictment, 
when  it  shall  appear  upon  the  face  thereof,  either, 

1.  That  the  grand  jury,  by  which  it  was  found,  had 
no  legal  authority  to  inquire  into  the  offence  charged, 
by  reason  of  its  not  being  within  the  local  jurisdiction 
of  the  county. 

2.  That  it  does  not  substantially  conform  to  the  re- 
quirements of  sections  304  and  305. 

3.  That  more  than  one  offence  has  been  charged  in 
the  indictment. 

4.  That  the  facts  stated  do  not  constitute  a  public  of- 
fence. 

5.  That  the  indictment  contains  any  matter,  which,  if 
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true,  would  constitute  a  legal  justification  or  .excuse  of 
the  offence  charged,  or  other  legal  bar  to  the  prosecu- 
tion. 

§  356.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  indict- 
ment, or  it  shall  be  disregarded. 

§  357.  Upon  the  demurrer  being  filed,  the  objections 
presented  thereby  shall  be  heard,  either  immediately  or 
at  such  time  as  the  court  may  appoint. 

§  358.  Upon  considering  the  demurrer,  the  court 
shall  give  judgment,  either  allowing  or  disallowing  it; 
and  an  order  to  that  eife.  t  shall  be  entered  in  the  min- 
utes. 

§  359.  If  the  demurrer  be  allowed,  the  judgment  shall 
be  final  upon  th  indictment  demurred  to,  and  shall  be 
a  bar  to  another  prosecution  for  the  same  offence,  un- 
less the  court,  being  of  opinion  that  the  objec  ion  on 
which  the  demurrer  is  allowed  may  be  avoided  in  a 
new  indictment,  direct  the  case  to  be  resubmitted  to 
the  same  or  another  grand  jury. 

§  360.  If  the  court  do  not  direct  the  case  to  be  resub- 
mitted, the  defendant,  if  in  custody,  shall  be  discharged, 
or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or 
if  he  have  deposited  money  instead  of  bail,  the  money 
shall  be  refunded  to  him. 
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§  361.  If  the  court  direct  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon  as  are 
prescribed  in  sections  350  and  351. 

§  362.  If  the  demurrer  be  disallowed,  the  court  shall 
permit  the  defendant,  at  his  election,  to  plead;  which 
he  must  do  forthwith,  or  at  such  times  as  the  court  may 
allow.  If  he  do  not  plead  judgment  shall  be  pronounced 
against  him. 

§  363.  When  the  objections  mentioned  in  section  355, 
appear  upon  the  face  of  the  indictment,  they  can  only 
be  taken  by  demurrer:  except  that  the  objection  to 
the  jurisdiction  of  the  court  over  the  subject  of  the  in- 
dictment, or  that  the  facts  stated  do  not  constitute  a 
public  offence,  may  be  taken  at  the  trial,  under  the  plea 
of  not  guilty,  and  in  arrest  of  judgment. 

Chapter  \l. 

Plea. 

§  364.  There  are  three  kinds  of  pleas  to  an  indict- 
ment.    A  plea  of 

1.  Guilty; 

2.  Not  guilty; 

3.  A  former  judgment  of  conviction  or  acquittal  of 
the  offence  charged:  which  may  be  pleaded  either 
with  or  without  the  plea  of  not  guilty. 

§  365.  Every  plea  shall  be  oral,  and  shall  be  entered 
upon  the  minutes  of  the  court. 
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§  366.  The  plea  shall  be  entered  in  substantially  the 
following  form : 

1.  If  the  defendant  plead  guilty: — "  The  defendant 
pleads  that  he  is  guilty  of  the  aSE&nce  charged  in  this 
indictment." 

2.  If  he  plead  not  guily : — "  The  defendant  pleads 
that  he  is  not  guilty  of  the  offence  charged  in  this  in- 
dictment." 

3.  If  he  plead  a  former  conviction  or  acquittal :  "  The 
defendant  pleads  that  he  has  already  been  convicted  [or 
acquitted,  as  the  case  may  be,]  of  the  offence  charged 

in  this  indictment,  by  the  judgment  of  the  court  of 

[naming  it]  rendered  at ,  [naming  the  place,]  on  the 

day  of ." 

§  367.  A  plea  of  guilty  can  in  no  case  be  put  in,  ex- 
cept by  the  defendant  himself  in  open  court,  unless  upon 
an  indictment  against  a  cwporation ;  in  which  case,  it 
may  be  put  in  by  counsel. 

§  368.  The  court  may,  at  any  time  before  judgment, 
npon  a  plea  of  guilty,  permit  it  to  be  withdrawn,  and  a 
plea  of  not  guilty  substituted. 

§  369.  The  plea  of  not  guilty  shall  be  deemed  a  de- 
nial of  every  material  allegation  in  the  indictment. 

§  70.  All  matters  of  fact,  tending  to  establish  a  de- 
fence, other  than  that  specified  in  the  third  sub-division 
of  section  364,  may  be  given  in  evidence  under  the  plea 
of  not  guilty. 

[Fourth  Rep.J  7 
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§  371.  If  the  defendant  were  formerly  acquitted  on 
the  ground  of  a  variance  between  the  indictment  and 
the  proof,  or  upon  an  objection  to  the  form  or  substance 
of  the  indictment,  it  shall  not  be  deemed  an  acquittal 
of  the  same  offence. 

§  372.  Where,  however,  he  shall  have  been  acquitted 
on  the  merits,  he  shall  be  deemed  acquitted  of  the  same 
offence,  notwithstanding  any  defect  in  form  or  sub- 
stance in  the  indictment  on  which  he  was  acquitted. 

§  373.  Where  the  defendant  shall  have  been  convic- 
ted or  acquitted,  upon  an  indictment  for  an  offence,  con- 
sisting of  different  degrees,  the  conviction  or  acquittal 
shall  be  a  bar  to  another  indictment  for  the  offence 
charged  in  the  former,  or  for  any  inferior  degree  of  that 
offence,  or  for  an  attempt  to  commit  the  same,  or  ibr  an 
offence  necessarily  included  therein,  of  which  he  might 
have  been  convicted  under  that  indictment  as  provided 
in  sections  521  and  522. 

§  374.  If  the  defendant  refuse  to  answer  the  indict- 
ment, by  demurrer  or  plea,  a  plea  of  not  guilty  shall  be 
entered. 

Chapter  VII. 

Removal  of  the  action  before  trial. 

§  375.  All  writs  and  other  proceedings  heretofore  ex- 
isting, for  the  removal  of  criminal  actions  prosecuted 
by  indictment,  from  one  court  to  another,  before  trial, 
are  abolished ;  and  the  only  mode  of  removing  a  crim« 


99 

iiial  action,  prosecuted  by  indictment,  from  one  court 
to  another,  before  trial,  shall  be  that  prescribed  by  this 
chapter. 

§  376.  A  criminal  action  prosecuted  by  indictment, 
may,  at  any  time  before  trial,  on  the  application  of  the 
tiefendant,  be  removed  from  the  court  in  which  it  is 
pending,  as  provided  in  this  chapter,  in  the  following 
cases: 

1.  From  a  court  of  sessions,  or  a  mayor's  or  recorder's 
court,  to  the  court  of  oyer  and  terminer  of  the  same 
county^  for  good  cause  shown: 

2.  From  a  court  of  oyer  and  terminer  or  sessions,  or 
a  mayor's  or  recorder's  court,  to  the  court  of  oyer  and 
terminer  of  another  county,  on  the  ground  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county  or  city, 
where  the  indictment  is  pending. 

§  377.  If  one  or  more  trials  be  had,  and  a  new  trial 
is  necessary,  either  by  reason  of  the  discharge  of  a  jury, 
without  a  verdict,  or  of  the  granting  of  a  new  trial,  the 
removal  may  be  allowed  at  any  time  before  the  new 
trial.  • 

§  378.  The  application  for  the  order  of  removal  must 
be  made  to  the  supreme  court,  at  a  special  term  in  the 
district,  upon  service  of  notice  of  at  least  ten  days  on 
the  district  attorney  of  the  county  where  the  indictment 
is  pending,  with  a  copy  of  the  affidavits  or  other  papers 
en  which  the  application  is  founded. 
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§  379.  To  enable  the  defendant  to  make  the  appUcaK 
tion,  a  judge  of  the  supreme  conrt  may,  in  hia  disere- 
tion,  upon  good  cause  shown  by  affidavit,  make  am 
order  staying  the  trial  of  the  indictment  untfl  the  appli- 
cation can  be  made  and  decided. 

§  380.  When  an>  {^{^ication  for  aur  order  to  stay  the 
Idial  is  made  to  a  judge  of  the  supreme  court,  he  e^alB 
endorse  his  decision  on  the  affidavits  or  other  papers 
presented  to  him^  smd  cause  them  to  be  forthwith  filed 
with  the  clerk  of  the  court  in  whieh  the  indietmeat  is 
pending. 

§  381.  If  the  application  for  an  order  to^  stay  the  trial 
be  made  to  one  judge  and  denied,  a  similar  appEcatioik 
shall  not  be  made  to  another  judge. 

§  382.  A  violation  of  the  last  section  shall  be  punish^ 
aable  as  a  misdemeanor,  and  ae  a  contempt  of  the  court 
in  which  the  indictment  is  pending ;  and  that  court 
shall  vacate  an  order  of  reuKwal  made  in  vio^tUnb 
thereof. 

§  383.  If  the  supreme  court  wder  the  removal  of  the 
action^  a  certified  eopy  oi  the  order  for  that  purpose 
shall  be  delivered  to  and  filed  by  the  ele]idc  of  the  court 
where  the  indictment  is  pending;  who  shaH  thereupon 
transmit  the  same  with  a  certified  copy  of  the  pleadings 
and  proceedings  in  the  action,  including  tiie  undertak- 
ings for  the  appearance  of  the  defendant  or  of  the  wit- 
nesses, to  the  court  to  which  the  actioik  is  removed. 
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^  384.  If  the  defendant  be  in  custody,  and  the  remo- 
val be  to  the  court  of  oyer  and  terminer  of  another 
county  than  that  where  the  indictment  is  pending,  the 
order  shall  provide  for  tte  removal  of  the  defendant,  by 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
custody  of  the  proper  officer  of  the  county  to  which  the 
action  is  removed;  and  he  shall  be  forthwith  removed 
accordingly, 

§  385.  An  order  for  the  removal  of  tlie  action  shall  be 
of  no  effect,  unless  a  certified  copy  thereof  be  filed,  as 
required  by  section  383,  before  a  juror  shall  be  sworn  to 
try  the  indictment.  The  court  to  which  it  is  removed, 
isihall  thereupon  proceed  to  trial  and  judgment  therein. 
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TITLE  VI. 

OF   THE   PROCEEDIRTGS  ON  THE   INDICTMENT^  BEFORE  TRIAL. 

Cha.pt£R  I.  The  mode  of  trial. 

n.  Formation  of  the  trial  jury. 
III.  Calendar  of  iasues  for  trial. 
lY.  Postponement  of  the  triaL 
V.  Challenging  the  jury. 


Chapter  I. 

The  mode  of  trial. 

§  386.  Aa  issue  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty :  or, 

2.  Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  offence. 

§  387.  An  issue  of  fact  must  be  tried  by  a  jury  of  the 
county  in  which  the  indictment  was  found,  unless  the 
action  be  removed,  by  order  of  the  supreme  court,  into 
the  court  of  oyer  and  terminer  of  another  county,  as 
provided  in  the  second  subdivision  of  section  376. 

§  388.  If  the  indictment  be  for  a  misdemeanor,  the 
trial  may  be  had  in  the  absence  of  the  defendant ;  but 
if  for  a  felony,  he  must  be  personally  present. 
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Chapter  II. 

Formation  of  the  trial  jury. 

§  389.  The  jurors  duly  drawn  and  summoned  for  the 
trial  of  issues  of  fact,  at  a  circuit  court,  shall  be  the  ju- 
rors for  the  trial  of  issues  of  fact  upon  indictments  at 
the  court  of  oyer  and  terminer  held  at  the  same  time ; 
and  those  summoned  for  the  trial  of  issues  of  fact,  in 
civil  actions,  at  a  mayors'  or  recorders'  court,  shall  in 
like  manner  be  the  jurors  for  the  trial  of  issues  of  fact 
upon  indictments,  at  those  courts  respectively. 

§  390.  A  jury  shall  be  drawn  for  the  courts  of  ses- 
sions, (except  in  the  city  and  county  of  New- York,)  only 
when  ordered  by  the  court,  or  by  the  supervisors  of  the 
county. 

§  391.  The  order  may  require,  that  a  jury  be  drawn 
for  all  or  any  of  the  terms  of  the  court,  or  for  a  partic- 
ular term ;  and  must  specify  the  number  of  jurors  to  be 
drawn,  not  exceeding  thirty-six,  and  the  name  of  the 
court  for  which  they  are  to  be  drawn. 

§  392.  A  misdescription,  however,  of  the  title  of  the 
court,  shall  not  affect  the  validity  of  the  order,  if  it  can 

be  plainly  understood  therefrom  what  court  is  intended. 

I 
§  393.  The  order,  if  made  by  the  court,  shall  be  en- 
tered in  its  minutes,  at  least  thirty  days  before  the  term 
for  which  the  jury  is  ordered.    If  made  by  the  board  of 
supervisors,  a  copy  thereof,  certified  by  the  clerk  of  the 
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board,  shall  be  delivered  to  the  clerk  of  the  county,  and 
filed  in  his  ofEce,  at  least  thirty  days  before  the  term ; 
and  when  so  filed,  shall  be  conclusive  evidence  of  the 
authority  for  the  drawing  of  the  jury. 

§  394.  When  the  jury  is  so  ordered,  it  shall  be  drawn 
from  the  box  iept  by  the  clerk  of  the  county,  contain- 
ing the  names  of  jurors  for  the  trial  of  issues  of  fact, 
which  is  in  this  code  designated  as  the  trial  jury  box. 

§  395.  A  jury  to  consist  of  eighty-four  persons  shall 
be  drawn  from  the  trial  jury  box,  kept  by  the  clerk  of 
the  city  and  county  of  New- York,  for  each  term  of  the 
court  of  sessions  in  that  city  and  county. 

§  396.  A  judge  of  the  supreme  court  elected  in  the 
first  judicial  district,  if  he  think  it  necessary,  may,  by 
an  order  in  writing,  to  be  filed,  at  least  thirty  days  be- 
fore the  court,  with  the  clerk  of  the  city  and  county  of 
New- York,  direct  an  addilional  number  of  jurors  to  be 
summoned  for  a  court  of  oyer  and  terminer  in  that  city 
and  county. 

§  397.  The  provisions  of  sections  221  to  227,  both  in- 
clusive, and  of  sections  229,  230,  231,  232,  234,  and 
237,  in  respect  to  grand  jurors,  shall  apply  to  trial  ju- 
rors, substituting  the  words,  trial  jurors  or  jury,  in  place 
of  the  words,  grand  jurors  or  jury. 

§  398.  At  the  opening  of  the  court,  the  clerk  shall 
prepare  separate  ballots,  containing  the  names  of  the 
persons  returned  as  jurors,  with  their  places  of  resi- 
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dence,  and  occupations  respectively,  which  shall  he 
folded  each  in  the  same  manner,  as  near  as  possible, 
and  so  that  the  same  shall  not  be  visible,  and  shall  de- 
posit them  in  a  safficient  box. 

§  399.  When  the  indictment  is  called  for  trial,  and 
before  drawing  the  jury,  either  party  may  require  the 
names  of  all  the  jurors  in  the  panel  to  be  called,  and 
that  an  attachment  issue  against  those  who  are  absent ; 
but  the  court  may,  in  its  discretion,  wait  or 'not,  for  the 
return  of  the  attachment. 

§  400.  Before  the  name  of  any  juror  is  drawn,  the 
box  shall  be  closed,  and  shaken,  so  as  to  intermingle 
the  ballots  therein.  The  clerk  shall  then,  without  look- 
ing at  the  ballots,  draw  them  from  the  box,  through  a 
hole  in  the  lid,  so  large  only  as  conveniently  to  admit 
the  hand. 

§  401.  When  the  jury  is  completed,  the  ballots  con- 
taining the  names  of  the  jurors  sworn,  shall  be  laid  aside, 
and  kept  apart  from  the  ballots  containing  the  names  of 
the  other  jurons.  until  the  jury  so  sworn  be  discharged. 

§  402.  After  the  jury  are  so  discharged,  the  ballots, 
containing  their  names,  shall  be  again  folded,  and  re- 
turned to  the  box ;  and  so  on,  as  often  as  a  trial  shall 
be  had. 

§  403.  If  a  juror  be  absent,  when  his  name  is  drawn, 
or  be  set  aside,  or  excused  from  serving  on  that  trial. 
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the  ballot  containing  his  name  shall  be  folded,  and  re- 
turned  to  the  box,  as  soon  as  the  jury  is  sworn. 

§  404.  When  a  jury  has  been  duly  drawn  and  sum- 
moned, if,  upon  calling  the  indictment  for  trial,  twenty- 
four  of  the  jurors  summoned  do  not  appear,  the  court 
shall  order  the  sheriff  to  summon  as  many  persons  as 
it  may  think  proper,  at  least  sufficient  to  make  twenty- 
four  jurors,  from  whom  a  jury  for  the  trial  of  the  in- 
dictment shall  be  selected. 

§  405.  In  the  city  and  county  of  New-York,  the 
names  of  the  persons  required  to  complete  the  jury, 
shall  be  drawn  by  the  county  clerk,  in  the  presence  of 
the  sheriff  or  the  under  sheriff,  and  of  one  or  more 
of  the  members  of  the  court,  from  the  trial  jury  box  of 
that  city  and  county.  The  drawing  shall  be  conducted 
in  all  respects  as  prescribed  by  section  227,  in  relation 
to  the  drawing  of  a  grand  jury. 

§  406.  In  any  other  county,  the  names  of  the  persons 
required  to  complete  the  jury,  may,  in  the  discretion  of 
the  court,  be  drawn  as  provided  in  the  last  section,  or 
may  be  publicly  designated  by  the  court,  from  the  by- 
standers, or  the  body  of  the  county. 

§  407.  The  names  of  the  persons  summoned  to  com- 
plete the  jury,  shall  be  written  on  distinct  pieces  of  pa- 
per,  folded  each  in  the  same  manner  as  near  as  possible, 
and  so  that  the  name  shall  not  be  visible,  and  shall  be 
deposited  in  the  box  mentioned  in  section  398. 


107 

§  408.  The  clerk  shall  thereupon,  under  the  direction 
or  the  court,  publicly  draw  out  of  such  box,  so  many  of 
the  ballots,  one  after  another,  as  shall  be  sufficient  to 
form  the  jury. 

§  409.  The  jury  consists  of  twelve  men,  accepted  and 
sworn  to  try  the  issue. 

§  410.  If  a  sufficient  number  cannot  be  obtained  from 
the  box  to  form  a  jury,  the  court  may,  as  often  as  may  be 
necessary,  order  the  sheriff  to  summon  so  many  persons, 
qualified  to  serve  as  jurors,  as  it  shall  deem  sufficient,  to 
form  a  jury ;  and  the  provisions  of  sections  405  and  406, 
shall  govern  the  execution  of  the  order.  The  jurors  so 
summoned  shall  be  called  from  the  list  returned  by  the 
sheriff,  and  so  many  of  them,  not  excused  or  discharged, 
as  may  be  necessary  to  complete  the  jury,  shctU  be  im- 
pannelled  and  sworn. 

§  411.  The  jury  de  medietate  lingua  is  abolished;  and 
no  alien  shall  be  entitled  to  a  jury  of  part  aliens,  for  the 
trial  of  any  indictment  whatever. 

Chapter  III. 

Calendar  of  issaes  for  trial. 

§  412.  The  district  attorney  shall,  at  least  four  days 
before  the  term,  furnish  the  clerk  with  a  note  of  the  se- 
veral indictments  then  pending  and  to  be  tried  at  the 
next  term,  containing  the  title  of  each  in^^ictment,  and 
the  day  when  it  was  filed,  and  specifying  whether  it  be 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant be  in  custody  or  on  bail. 


^  413.  The  clerk  shall  thereftom  prepare  a  calendar 
of  the  indictments  to  be  tried  at  the  term,  enumerating 
them  according  to  the  date  of  the  filing  of  the  indict- 
ment, and  specifying  opposite  the  title  of  each  action, 
whether  it  be  for  felony  or  a  misdemeanor,  and  whether 
the  defenda*  t  be  in  custody  or  on  bail;  and  shall  in 
like  manner  enter  thereon  all  indictments  found  during 
the  term,  and  on  which  issues  of  fact  are  joined, 

§  414.  The  issues  on  the  calendar  shall  be  disposed 
of  in  the  following  order,  unless,  upon  the  application 
of  either  party,  for  good  cause  shown  by  affidavit,  and 
upon  two  days  notice  to  the  adverse  party,  with  a  copy 
of  the  affidavit  in  support  of  the  application,  the  court 
shall  direct  an  indictment  to  be  tried  out  of  its  order : 

1.  Indictments  for  felony,  where  the  defendant  is  in 
custody : 

2.  Indictments  for  misdemeanor,  where  the  defend- 
ant is  in  custody : 

3.  Indictments  for  felony,  where  the  defendant  is  on 
bail:  and 

4.  Indictments  for  misdemeanor,  where  the  defend- 
ant is  on  bail, 

§  415.  No  indictment  pending  before  the  term,  shall 
be  tried  thereat,  unless  it  be  placed  on  the  calendar,  ex- 
cept with  the  consent  of  ,the  defendant 

§  416^  After  his  plea,  the  defendant  nhsM  have  at  least 
four  days  to  prepare  for  his  trial,  if  he  require  it. 
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§  417,  The  clerk  shall  keep  a  register  of  all  the  cri- 
minal actions  in  the  court ;  in  which  he  shall  enter, 

!•  Cases  re  tamed  to  the  court  from  the  committing 
magistrates,  whether  the  defendant  be  discharged  or 
held  to  answer : 

2.  All  indictments  found  in  the  court,  or  sent  or  re- 
moved thereto,  for  trial,  with  the  time  of  finding  the 
indictment,  or  when,  it  was  sent  or  removed :  and, 

3.  The  time  of  arraignment,  and  of  the  demurrer  or 
plea ;  together  with  a  brief  note  of  all  the  other  pro- 
ceedings in  the  action. 

418.  The  register  shall  be  submitted  to  the  court  at 
its  opening  •at  every  term ;  and  shall  be  a  public  record, 
open  to  the  inspectpn  of  every  citizen  of  this  state. 

Chapter  IV. 

Postponement  of  the  trial. 

§  41 9.  When  an  indictment  is  called  for  trial,  or  at 
any  time  previous  thereto,  upon  two  days  notice  in  wri- 
ting to  the  adverse  party,  with  a  copy  of  the  affidavit  in 
support  of  the  application,  the  court  may,  upon  suffi- 
cient cause  shown,  direct  the  trial  to  be  postponed  to 
another  day  in  the  same  term,  or  to  another  term.  The 
affidavits  read  on  both  sides  upon  the  application,  must, 
at  the  same  time  be  filed  with  the  clerk. 

§  420.  If,  when  the  indictment  is  called  for  trial,  the 
defendant  appear  for  trial,  and  no  sufficient  cause  for 
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postponing  the  same  be  shown  by  the  district  attorney, 
the  court  shall  order  the  indictment  to  be  discharged ; 
unless  the  court,  being  of  opinion  that  the  public  inte- 
rests require  the  indictment  to  be  retained  for  trial,  di- 
rect it  to  be  so  retained. 

§  421.  If  the  court  order  the  indictment  to  be  dis- 
charged, the  order  shall  not  be  a  bar  to  another  prose- 
cution for  the  same  offence,  unless  the  court  so  direct. 
If  the  court  so  direct,  judgment  of  acquittal  shall  be  en- 
tered. 

§  422.  If,  when  the  cause  is  called  for  trial,  the  dis- 
trict attorney  is  ready  to  try  it,  the  trial  shall  proceed, 
unless  the  defendant  show  sufficient  cause  for  its  post- 
ponement, by  affidavit,  to  the  satisfaction  of  the  court. 

Chapter  V. 

ChaUeaging  the  Jmy. 

§  423.  A  challenge  is  an  objection  made  to  the  trial 
jurors,  and  is  of  two  kinds: 

1.  To  the  panel: 

2.  To  an  individual  juror. 

§  424.  When  several  defendants  are  tried  together, 
they  are  not  allowed  to  sever  their  challenges,  but 
must  join  therein. 

§  425.  The  panel  is  the  list  of  jurors  returned  by  the 
sheriff,  to  serve  at  a  particular  court. 
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§  426.  A  cop/  of  the  panel  must  be  delivered  by  the 
sheri£f,  without  charge,  to  the  defendant,  on  demand. 

§  427.  A  challenge  to  the  panel,  is  an  objection  made 

to  all  the  trial  jurors  returned,  and  may  be  taken  by 

"  either  party,  as  well  to  the  panel  returned  for  the  term, 

as  to  the  additional  panel  ordered  to  complete  the  jury 

as  prescribed  by  section  404. 

§  428.  A  challenge  to  the  panel  can  only  be  founded 
on  a  material  departure  from  the  forms  prescribed  by 
statute,  in  respect  to  the  drawing  and  return  of  the  jury, 
or  on  the  intentional  omission  of  the  sheriff  to  summon 
one  or  more  of  the  jurors  drawn. 

§  429.  A  challenge  to  the  panel  must  be  taken  be- 
fore a  juror  is  sworn,  and  must  be  in  writing,  specifying 
plainly  and  distinctly  the  facts  constituting  the  ground 
of  challenge. 

§  430.  If  the  sufficiency  of  the  facts  alleged  as  a 
ground  of  challenge  be  denied,  the  adverse  party  may 
except  to  the  challenge.  The  exception  need  not  be  in 
writing,  but  shall  be  entered  in  the  minutes  of  the  court. 

§  431.  Upon  the  exception,  the  court  shall  proceed  to 
try  the  sufficiency  of  the  challenge,  assuming  the  facts 
alleged  therei  i  to  be  true. 

§  432.  If,  on  the  exception,  the  court  deem  the  chal- 
lenge sufficient,  it  may,  if  justice  require  it,  permit  the 
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party  excepting,  to  withdrayr  his  exception,  and  to  deny 
tiie  &€t8  alleged  in  the  challenge.  If  the  exception  be 
allowed,  the  court  may,  in  like  manner,  permit  an 
amendment  of  the  challenge. 

§  433.  If  the  challenge  be  denied,  the  denial  may,  in 
like  manner,  be  oral,  and  shall  be  entered  on  the  mi- 
nutes of  the  court ;  and  the  court  shaU  proceed  to  try 
the  question  of  fact. 

§  434.  Upon  such  trial,  the  officers,  whether  judicial 
or  ministerial,  whose  irregularity  is  complained  of,  as 
well  as  any  other  persons,  may  be  examined  to  prove  or 
disprove  the  facts  alleged  as  the  ground  of  the  chal- 
lenge. 

§  435.  If,  either  upon  an  exception  to  the  challenge, 
or  a  denial  of  the  facts,  the  challenge  be  allowed,  the 
court  shall  discharge  the  jury,  so  far  as  the  trial  of  th? 
indictment  in  question  is  concerned ;  and  no  other  jury 
for  the  trial  thereof,  can  be  summoned  for  the  same 
term.  If  it  be  disallowed,  the  court  shall  direct  the 
jury  to  be  impanelled. 

§  436.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  couit,  or  under  its  direction,  that  if  he 
intend  to  challenge  any  individual  juror,  he  must  do  so 
when  the  juror  appears,  and  before  he  is  sworn. 

§  437.  A  challenge  to  an  individual  juror,  is  either, 

1.  Peremptory,  or 

2.  For  cause. 
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§  438.  It  must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn ;  but  the  court  may,  for  good  cause, 
permit  it  to  be  taken  after  the  juror  is  sworn,  and  be- 
fore the  jury  is  completed 

§  439.  A  peremptory  challenge  can  be  taken  by  the 
defendant  only,  and  may  be  oral.  It  is  an  objection  to 
a  juror,  for  which  no  reason  need  be  given,  but  upon 
which  the  court  shall  exclude  him. 

§  440.  If  the  offence  charged  be  punishable  with 
death  or  with  imprisonment  in  a  state  prison  for  life, 
the  defendant  is  entitled  to  twenty  peremptory  chal- 
lenges. On  a  trial  for  any  other  offence,  he  is  entitled 
to  five  peremptory  challenges. 

§  441.  A  challenge  for  cause  may  be  taken  either  by 
the  people,  or  by  the  defendant. 

§  442.  It  is  an  objection  to  a  particular  juror,  and  is 
either, 

1.  General,  that  the  juror  is  disqualified  from  serving 
in  any  case  :  or 

2.  Particular,  that  he  is  disqualified  from  serving  in 
the  case  on  trial. 

§  443.  General  causes  of  challenge  are, 
1.  A  conviction  for  a  felony : 

S.  A  want  of  any  of  the  qualifications  prescribed  by 
statute,  to  render  a  person  a  competent  juror : 

[FovRTU  Rrp.]  8 
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3.  Unsoundness  of  mind,  or  such  defect  in  the  facul- 
ties of  the  mind  or  the  organs  of  the  body,  as  renders 
him  incapable  of  performing  the  duties  of  a  juror. 

§  444.  Particular  causes  of  challenge  are  of  two 
kinds: 

1.  For  such  a  bias,  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law,  disqualiiies  the  juror 
and  which  is  known  in  this  code  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror,  in  referen  e  to  the  case,  which,  in  the  exer- 
cise of  a  sound  discretion  on  the  part  of  the  triers,  leads 
to  the  inference  that  he  will  not  act  with  entire  impar- 
tiality, and  which  is  known  in  this  code  as  actual  bias. 

§  445.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other : 

1.  Consanguinity  or  affinity  within  the  ninth  de- 
gree, to  the  person  alleged  to  be  injured  by  the  offence 
charged,  or  on  whose  complaint  the  prosecution  was 
instituted,  or  to  the  defendant : 

2.  Standing  in  the  relation  of  guardian  and  ward,  at- 
•  torney  and  client,  master  and  servant,  or  landlord  and 

tenant,  or  being  a  member  of  the  family  of  the  defend- 
ant, or  of  the  person  alleged  to  be  injured  by  the  of- 
fence charged,  or  on  whose  complaint  the  prosecution 
was  instituted,  or  in  his  employment  on  wages : 

3.  Being  a  party  adverse  to  the  defendant  in  a  civii 
action,  or  having  complained  against,  or  been  accused 
by  him  in  a  criminal  prosecution : 


115 

4.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into 
the  death  of  a  person  whose  death  is  the  subject  of  the 
indictment : 

6.  Having  served  on  a  trial  jury,  which  has  tried  an- 
other person  for  the  offence  charged  in  the  indictment : 

6.  Having  heen  one  of  a  jury  formerly  sworn  to  try 
the  same  indictment,  and  whose  verdict  was  set  aside, 
or  which  was  discharged  without  a  verdict,  after  the 
ca«se  was  submitted  to  it: 

7.  Having  served  as  a  juror,  in  a  civil  action  brought 
against  the  defendant,  for  the  act  charged  as  an  offence: 

8.  Having  formed  or  expressed  an  unqualified  opin- 
ion or  belief,  that  the  prisoner  is  guilty  or  not  guilty  of 
the  offence  charged : 

9.  If  the  offence  charged  be  punishable  with  death, 
the  entertaining  of  such  conscientious  opinions  as 
would  preclude  his  finding  the  defendant  guilty ;  in 
which  case  he  shall  neither  be  permitted  nor  compelled 
to  serve  as  a  juror. 

§  446.  An  exemption  from  service  on  a  jury  is  not  a 
oause  of  challenge,  but  the  privilege  of  the  person  ex- 
empted. 

§  447.  In  a  challenge  for  implied  bias,  one  or  more  of 
the  causes  stated  in  section  445  must  be  alleged.  In  a 
challenge  for  actual  bias,  it  must  be  alleged  that  the  ju- 
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ror  is  biassed  against  the  party  challenging.  In  either 
case,  the  challenge  may  be  oral,  but  must  be  entered 
on  the  minutes  of  the  court. 

§  448.  The  adverse  party  may  except  to  tho  challenge, 
in  the  same  manner  as  to  a  challenge  to  the  panel ;  and 
the  same  proceedings  shall  be  had  thereon,  as  prescribed 
in  sections  430  to  431,  both  inclusive,  except  that  if  the 
exception  be  allowed,  the  juror  shall  be  excluded.  He 
may  also  orally  deny  the  facts  alleged  as  the  ground  of 
challenge. 

< 

§  449.  If  the  facts  be  denied,  the  challenge  shall  be 

tried  as  follows : 

1.  If  it  be  for  implied  bias,  by  the  court: 

2.  If  it  be  for  actual  bias,  by  triers. 

§  450.  The  triers  shall  be  three  impartial  persons,  not 
on  the  jury  panel,  appointed  by  the  court.  All  chal- 
lenges for  actual  bias,  shall  be  tried  by  three  triers  thuB 
appointed,  a  majority  of  whom  may  decide. 

§  451.  The  triers  shall  lie  sworn,  generally,  to  inquire 
whether  or  not  the  several  persons  who  may  be  chal- 
lenged, and  in  respect  to  whom  the  challenges  shall  be 
given  to  them  in  charge,  are  biassed  against  the  chal- 
lenging party,  and  to  decide  the  same  truly,  according 
to  the  evidence, 

§  452.  Upon  the  trial  of  a  challenge  to  an  individual 
juror,  the  juror  challenged  may  be  examined  as  a  wit- 
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ne08,  to  prove  or  disprove  the  challenge ;  and  shall  be 
compelled  to  answer  every  question  pertinent  to  the  in- 
quiry therein. 

§  453.  Other  witnesses  may  also  be  examined  on 
either  side :  and  the  rules  of  evidence  applicable  to  the 
trial  of  other  issues,  shall  govern  the  admission  or  ex- 
elusion  of  testimony,  on  the  trial  of  the  challenge. 

§  464.  On  the  trial  of  a  challenge  for  implied  bias, 
the  court  shall  determine  the  law  and  the  fact,  and  shall 
either  allow  or  disallow  the  challenge,  and  d.'rect  an  en- 
try accordingly  in  the  minutes. 

§  456.  On  the  trial  of  a  challenge  for  actual  bias, 
when  the  evidence  is  concluded,  the  court  shall  instruct 
the  triers,  that  it  is  their  duty  to  find  the  challenge  true, 
if  in  their  opinion  the  evidence  warrants  the  conclu- 
sion, that  the  juror  has  such  a  bias  against  the  party 
challenging  him,  as  to  render  him  not  impartial ;  and 
that  if,  from  the  evidence,  they  believe  him  free  from 
such  a  bias,  they  must  find  the  challenge  not  true. 
The  court  shall  give  them  no  other  instruction. 

^456.  The  triors  must  thereupon  find  the  challenge 
either  true  or  not  true ;  and  their  decision  is  final.  If 
they  find  it  true,  the  juror  shall  be  excluded. 

§  457.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
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thi'n  by  the  people :  and  each  party  mus:  exhaust  all 
*his  challenges,  before  the  other  begins. 

§  458.  The  challenges  of  eiter  party  need  not  all  be 
taken  at  once  ;  but  they  must  be  taken  separately,  in 
the  following  order,  including  in  each  challenge,  all  the 
causes  of  challenge  belonging  to  the  same  class : 

1.  To  the  panel : 

2.  To  an  individual  juror  for  a  general  disqualification: 

3.  To  an  individual  juror,  for  implied  bias : 

4.  To  an  individual  juror,  for  actual  bias. 

§  459.  If  all  the  challenges  on  both  sides  be  disallow- 
ed, the*defendant  may  still  take  a  peremptory  challenge, 
unless  the  peremptory  challenges  be  exhausted. 

TITLE  VII. 

or  THE   TRIAL. 

Chapter  I.  The  trial. 

II.  Conduct  of  the  jury,  after  the  cause  is  submitted  to  them. 
III.  The  rerdict. 

Chapter  I. 

The  trial. 

§  460.  The  jury  having  been  impanelled  and  sworn, 
the  trial  shall  proceed  in  the  following  order : 

1.  If  the  indictment  be  for  a  felony,  the  clerk  must 
read  the  indictment,  and  state  the  plea  of  the  defendant 
to^the  jury.  In  all  other  cases,  this  formality  may  be 
dispensed  with. 

2.  The  district  attorney,  or  other  counsel  for  the  peo- 
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pie,  must  open  the  case,  and  ofter  the  evidence  in  sup- 
port of  the  indictment. 

3.  The  defendant  or  his  counsel  may  then  open  his 
defence,  and  offer  his  evidence  in  support  thereof 

4.  The  parties  may  then,  respectively,  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence 
upon  their  original  case. 

6.  When  the  evidence  is  concluded,  unles  the  case 
is  submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant,  or  his  counsel,  may  conclude 
the  argument  to  the  jury. 

6.  The  court  shall  then  charge  the  jury. 

§  461.  When  the  state  of  the  pleadings  requires  it,  or 
in  any  other  case,  for  good  reasons  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from.  But  in  every  case,  the 
defendant  shall  have  the  right  to  close  the  argument  to 
the  jury. 

§  462.  If  the  indictment  le  for  an  offence  punishable 
with  deathjtwo  counsel  on  each  side  may  argue  the  cause 
to  the  jury ;  in  which  case,  they  must  do  so  alternately. 
If  it  be  for  any  other  offence,  the  court  may,  in  its  discre- 
tion, restrict  the  argument  to  one  counsel  on  each  side. 

<5^  463,  A  defendant  in  a  criminal  action  is  presumed 
to  be  innocent,  until  the  contrary  be  proved ;  and  in  case 
of  a  reasonable  doubt  whether  his  guilt  be  satisfacto- 
rily shown,  he  is  entitled  to  be  acquitted. 
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§  464.  When  ^it  legally  appears  that  a  defendant  has 
committed  a  public  offence,  and  there  is  reasonable 
ground  of  doubt  in  which  of  two  or  more  degrees  he  is 
guilty,  he  can  be  convicted  of  the  lowest  of  such  de- 
grees only. 

§  466.  When  two  or  more  defendants  are  jointly  in- 
dicted for  a  felony,  any  defendant  requiring  it,  shall  be 
tried  separately.  In  other  cases,  defendants,  jointly 
indicted,  shall  be  tried  separately  or  jointly,  in  the  dis- 
cretion  of  the  court. 

§  466.  When  two  or  more  persons  are  included  in 
the  same  indictment,  the  court  may,  at  any  time  be- 
fore the  defendant  has  gone  into  his  defence,  on  the 
application  of  the  district  attorney,  direct  any  defend- 
ant to  be  discharged  from  the  indictment,  that  he  may 
be  a  witness  for  the  people. 

§  467.  When  two  or  more  persons  are  included  ia 
the  same  indictment,  and  the  court  is  of  opinion,  that 
in  regard  to  a  particular  defendant,  there  is  not  suffi- 
cient evidence  to  put  him  on  his  defence,  it  shall  order 
him  to  be  discharged  from  the  indictment,  before  the 
evidence  shall  be  deemed  closed,  that  he  may  be  a  wit- 
ness for  his  co-defendant. 

§  468.  The  order  mentioned  in  the  la^st  two  sections, 
shall  be  deemed  an  acquittal  of  the  defendant  dis- 
charged, and  shall  be  a  bar  to  another  prosecution  for 
the  same  offence. 
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§  469.  Upon  a  trial  for  treason,  the  defendant  cannot 
be  convicted,  unless  upon  the  testimony  of  two  wit- 
nesses to  the  same  overt  act,  or  of  one  witness  to  one 
overt  act,  and  another  witness  to  a  different  overt  act  of 
the  same  treason.  But  if  two  or  more  distinct  treasons, 
of  different  kinds,  be  alleged  in  the  indictment,  two  wit- 
nesses to  prove  different  treasons,  shall  not  be  sufficient 
to  warrant  a  conviction. 

§  470.  Upon  a  trial  for  treason,  evidence  shall  not  be 
admitted,  of  an  overt  act  not  expressly  charged  in  the  in- 
dictment ;  rior  shall  the  defendant  be  convicted,  unless 
one  or  more  overt  acts  be  expressly  alleged  therein. 

§  471.  Upon  a  trial  for  a  conspiracy,  in  a  case  where 
an  overt  act  is  required  by  law  to  constitute  the  offence, 
the  defendant  cannot  be  convicted,  unless  one  or  more 
overt  acts  be  expressly  alleged  in  the  indictment,  nor 
unless  one  or  more  of  the  acts  alleged  be  proved ;  but 
other  overt  act  not  alleged  in  the  indictment,  may  be 
given  in  evidence. 

§  472.  Proof  of  actual  penetration  into  the  body,  is 
sufficient  to  sustain  an  indictment  for  rape,  or  for  the 
crime  against  nature. 

§  473.  A  conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice,  unless  he  be  corroborated  by  such 
other  evidence  as  shall  tend  to  connect  the  defendant 
with  the  commission  of  the  offence ;  and  the  corrobora- 
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tion  shall  not  be  sufficient,  if  it  merely  show  the  commis- 
sion of  the  offence,  or  the  circumstances  thereof. 

§  474.  Upon  a  trial  for  having,  with  intent  to  cheat 
or  defraud  another,  designedly,  by  any  false  pretence, 
obtained  the  signature  of  any  person  to  a  written  in- 
strument, or  havirrg  obtained  from  any  person  any 
money,  personal  property  or  valuable  thing,  no  evidence 
shall  be  admitted  of  a  false  pretence  expressed  in  lan- 
guage, and  unaccompanied  by  a  false  token  or  writing, 
unless  the  pretence,  or  some  note  or  memorandum  there- 
of, be  in  writing,  either  subscribed  by,  or  in  the  hand- 
writing of  the  defendant. 

§  475.  The  last  section  shall  not  apply  to  a  prosecu- 
tion for  falsely  representing  or  personating  another,  and 
in  such  assumed  character  receiving  any  money  or  pro- 
perty. 

§  476.  Upon  a  trial  for  inveigling,  enticing  or  taking 
away  an*  unmarried  female  of  previous  chaste  character, 
under  the  age  of  twenty-five  years,  for  the  purpose  of 
prostitution,  or  aiding  or  assisting  therein,  or  for  having, 
under  promise  of  marriage,  seduced  and  had  illicit  con- 
nexion with  an  unmarried  female  of  previous  chaste 
character,  the  defendant  shall  not  be  convicted  upon  the 
testimony  of  the  person  injured,  unless  she  be  corrobo- 
rated by  other  evidence,  tending  to  connect  the  defend- 
ant with  the  commission  of  the  offence. 
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$477.  If  it  appear  by  the  testimony,  that  the  facts 
proved  constitute  an  offence  of  a  higher  nature  than  that 
charged  in  the  indictment,  the  court  may  direct  the  jury 
to  be  discharged,  and  all  proceedings  on  the  indictment 
to  be  suspended,  and  may  order  the  defendant  to  be  com- 
mitted, or  continued  on  or  admitted  to  bail,  to  answer 
any  new  indictment  which  may  be  found  against  him  for 
the  higher  offence. 

§  478.  If  an  indictment  for  ilie  higher  offence  be  dis- 
missed by  the  grand  jury,  or  be  not  found  at  or  before 
the  next  term,  the  court  shall  again  proceed  to  try  the 
defendant  on  the  original  indictment. 

§  479.  The  court  may  also  direct  the  jury  to  be  dis- 
charged, where  it  appears  that  it  has  not  jurisdiction  of 
the  offence,  or  that  the  facts,  as  charged  in  the  indict- 
ment, do  not  constitute  an  offence  punishable  by  law. 

§  480.  If  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offence  charged  in  the  indict- 
ment, and  it  appear  that  it  was  committed  out  of  the  ju- 
risdiction of  this  state,  it  shall  order  the  defendant  to  be 
discharged. 

§  481.  If  the  offence  were  committed  within  the  ex- 
clusive jurisdiction  of  another  county  of  this  state,  the 
court  shall  direct  the  defendant  to  be  committed  for 
such  lime  as  they  shall  deem  reasonable,  to  await  a 
warrant  from  the  proper  county  for  his  arrest ;  or  if  the 
offence  be  a  misdemeanor   only  it  may   admit  him  to 
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bail,  in  an  undertaking,  with  sufficient  sureties,  that  he 
will,  within  such  time  as  the  court  may  appoint,  r«^n- 
der  himself  amenable  to  a  warrant  for  his  arrest,  from 
the  proper  county,  and  if  not  sooner  arrested  thereon, 
will  attend  at  the  office  of  the  sheriff  of  4he  county 
where  the  trial  was  had,  at  a  certain  time  particularly 
designated  in  the  undertaking,  to  surrender  himself 
upon  the  warrant,  if  issued,  or  that  his  bail  will  forfeit 
such  sum  as  the  court  may  fix,  and  to  be  mentioned  in 
the  undertaking. 

§^482.  In  the  case  provided  for  in  the  last  section,  the 
clerk  shall  forthwith  transmit  a  certified  copy  of  the 
indictment  and  of  all  the  papers  in  the  action,  filed  with 
him,  to  the  district  attorney  of  the  proper  county ;  the 
expense  of  which  transmission  shall  be  chargeable  to 
that  county. 

§  483.  If  the  defendant  be  not  arrested,  as  provided 
in  section  4&1,  on  a  warrant  from  the  proper  county, 
he  shall  be  discharged  from  custody,  or  his  bail  in  the 
action  shall  be  exonerated,  or  money  deposited  instead 
of  bail  shall  be  refunded,  as  the  case  may  be ;  and  the 
sureties  in  the  undertaking  mentioned  in  that  section 
shall  be  discharged. 

§  484.  If  he  be  arrested,  the  same  proceedings  shall 
be  had  thereon,  as  upon  the  arrest  of  a  defendant  in 
another  county,  on  a  warrant  of  arrest  issued  by  a  ma- 
gistrate. 
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§  485.  If  the  jary  be  discharged,  because  the  facts  a« 
charged  do  not  constitute  an  offence  punishable  bylaw, 
the  court  shall  order  that  the  defendant,  if  in  custody, 
be  discharged  therefrom,  or  if  admitted  to  bail,  that  his 
bail  be  exonerated,  6r  if  he  have  deposited  money  in- 
stead of  bail,  that  the  money  deposited  be  refunded  to 
him,  unless  in  their  opinion  a  new  indictment  can  be 
framed,  upon  which  the  defendant  can  be  legally  con- 
victed ;  in  which  case,  they  may  direct  that  the  case 
be  submitted  to  the  same  or  another  grand  jury. 

§  486.  If  the  court  direct  that  the  case  be  submitted 
anew,  the  same  proceedings  must  be  had  thereon,  a« 
are  prescribed  in  sections  350  to  352,  both  inclusive. 

§  487.  If,  at  any  time  after  the  evidence  on  either 
side  is  closed,  the  court  deem  the  same  insufficient  to 
warrant  a  conviction,  it  may  advise  the  jury  to  acquit 
the  defendant.  But  the  jury  shall  not  be  bound  by 
such  advice  ;  nor  shall  the  court  for  any  cause  prevent 
the  jury  from  giving  a  verdict  except  as  provided  ia 
sections  466,  467,  477  and  479. 

§  488.  Whenever,  in  the  opinion  of  the  court,  it  is 
proper  that  the  jury  should  view  the  place  in  which  the 
offence  is  charged  to  have  been  committed,  or  in  which 
any  other  material  fact  occurred,  they  may  order 
the  jury  to  be  conducted  in  a  body,  in  the  custody 
of  proper  officers,  to  the  place,  which  shall  be  shown 
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to  them  by  a  judge  of  the  court,  or  by  a  person  ap- 
pointed  by  the  court  for  that  purpose. 

§  489.  The  officers  shall  be  sworn  to  suffer  no  person 
to  speak  to  the  jury,  nor  to  speak  to  them  themselves, 
on  any  subject  connected  with  the  trial,  and  to  return 
them  i:,to  court  without  unnecessary  delay,  or  at  aspe- 
cified  time. 

k  490,  If  a  juror  have  any  personal,  knowledge  re- 
specting a  fact  in  contr  versy  in  a  cause,  he  must  de- 
clare the  same  in  open  court,  during  the  trial.  If  du- 
ring the  retirement  of  the  jury,  a  juror  declare  any  fact, 
which,  could  be  evidence  in  the  cause,  as  of  his  own 
knowledge,  the  jury  must  return  into  court.  In  either 
of  these  case,  the  juror  making  the  statement  must  be 
sworn  as  a  witness,  and  examined  in  the  presence  of 
the  parties. 

k  491.  The  jurors  worn  to  try  an  indictment,  may, 
at  any  time  before  the  submission  of  the  cause  to  the 
jnry  in  the  discretion  of  the  court,  be  permitted  to  se- 
parate, or  be  kept  in  charge  of  proper  officer.^.  The 
officers  shall  be  sworn  to  keep  the  jurors  together  until 
the  next  meeting  of  the  court,  to  suffer  no  person  to 
speak  to  them,  nor  to  speak  to  them  themselves,  on  any 
subject  connected  with  the  trial,  and  to  return  them 
into  court  at  the  next  meeting  thereof 
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§  492.  The  jury  shall  also,  at  each  adjournment  of 
the  court,  whether  they  he  permitted  to  separate  or  he 
kept  in  charge  of  officers,  be  admonished  by  the  court, 
that  it  is  their  duty  not  to  converse  among  themselves, 
on  any  subject  connected  with  the  trial,  or  to  form  or 
express  any  opinion  thereon,  until  the  cause  is  finally 
submitted  to  them. 

§  493.  If,  before  the  conclusion  of  the  trial,  a  juror 
become  sick,  so  as  to  be  unable  to  perform  his  dury,  the 
court  may  order  him  to  be  discharged.  In  that  case  a 
new  juror  may  be  sworn,  and  the  trial  begin  anew,  or 
the  jury  may  be  discharged,  and  a  new  jury  then  or 
afterwards  impannelled. 

§  494.  The  court  shall  decide  all  questions  of  law, 
which  shall  arise  in  the  course  of  the  trial. 

§  495.  Oil  the  trial  of  an  indictment  for  libel,  the  jury 
have  the  right  to  determine  the  law  and  the  fact. 

§  496.  On  the  trial  of  an  indictment  or  any  other  of- 
fence than  libel,  questions  of  law  are  to  be  decided  by 
the  court ;  saving  the  right  of  the  defendant  to  except ; 
questions  of  fact,  by  the  jury.  And  although  the  jury 
have  the  power  to  find  a  general  verdict,  which  includes 
quei^tions  of  law  as  well  as  of  fact,  they  are  bound, 
nevertheless,  to  receive  as  law  what  is  laid  down  as 
such  by  the  court. 
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§  497.  In  charging  the  jury,  the  court  shall  state  to 
them  all  such  matters  of  law  as  it  shall  think  necessa- 
ry for  their  information  in  giving  their  verdict ;  and  if 
it  present  the  facts  of  the  case,  shall,  in  addition  to 
what  it  may  deem  its  duty  to  say,  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 

§  498.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court,  or  may  retire  for  deliberation.  If  they 
do  not  agree  without  retiring,  one  or  more  officers  must 
be  sworn,  to  keep  them  together  in  some  private  and  con- 
venient place,  without  meat  or  drink,  unless  otherwise 
ordered  by  the  court,  and  not  to  permit  any  person  to 
speak  to  them,  nor  speak  to  them  themselves,  unless  it 
be  to  ask  them  whether  they  have  agreed  upon  a  ver- 
dict, and  to  return  them  into  court  when  they  have  so 
agreed. 

§  499.  Where  a  defendant,  having  given  bail,  appears 
for  trial,  the  court  may,  in  its  discretion  at  any  time 
after  his  appearance  for  trial,  order  him  to  be  commit- 
ted to  the  custody  of  the  proper  officer  of  the  county,  to 
abide  the  judgment  or  further  order  of  the  court ;  and 
he  shall  be  committed  and  held  in  custody  accordinf^y. 


Chaptkr  II. 

CoDthicl  of  ihe  jury,  after  the  cuu-iP  I.n  »*iiiiniitlctl  (o  lliem. 

§  600.  A  jrooni  shall  be  provided  by  the  supervisors  of 
the  county,  (or  if  the  trial  be  in  a  mayor's  or  recorder's 
court,  by  the  corporate  authorities  of  the  city,)  for  the 
use  of  the  jury,  upon  their  retirement  for  deliberation, 
with  suitable  I'urniture,  fiiel,  lights  and  stationery.  If 
the  supervisors  or  corporate  authorities  neglect,  the  court 
may  order  the  sheriff  to  do  so;  and  the  expenses  in- 
curred by  him  in  carrying  the  order  into  effect,  when 
certified  by  the  court,  shall  be  a  county  charge. 

§  601 .  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for  de- 
liberation, they  shall  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  or  if  the  trial  be  in  a  mayor's  or 
recorder's  court,  at  the  expense  of  the  city.)  with  suita- 
ble and  sufficient  food  and  lodging. 

§  602.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers,  (except  depositions,)  which 
have  bf^en  received  as  evidence  in  the  caus«%  or  copies 
of  such  parts  of  public  records  or  private  documents, 
given  in  evidence,  as  ought  not,  in  the  opinion  of  the 
court,  be  taken  from  the  person  having  «hem  in  posses- 
sion. 

§  503.  The  jury  may  also  take  with  them  notes  of 
tbe  testimony  or  other  proceedings  on  the  trial,  taken 
[Fourth  Rhp]  9 
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by  themselves  or  any  of  them,  but  none  taken  by  any 
other  person. 

§  504.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  any  part 
of  the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  fhe  cause  they  must  require  the 
officer  to  conduct  them  into  court.  Upon  their  being 
brought  into  court,  the  information  required  shall  be 
given,  in  the  presence  of,  br  after  notice  to  the  district 
attorney,  and  the  defendant  or  his  counsel. 

§  505.  If,  after  the  retirement  of  the  jury,  one  of 
them  be  taken  so  sick  as  to  prevent  the  continuance  of 
his  duty,  or  any  other  accident  or  cause  occur,  to  pre- 
vent their  being  kept  t  gether  for  deliberation,  the  jury 
may  be  discharged. 

§  506.  Except  as  provided  in  the  last  section,  the 
jury  shall  not  be  discharged  after  the  cause  is  submit- 
ted to  them,  until  they  have  agreed  upon  their  verdict, 
and  rendered  it  in  open  court,  unless  by  the  consent  of 
both  parties  entered  upon  the  minutes,  or  unless,  at  the 
expiration  of  such  time  as  the  court  shall  deem  proper, 
it  satisfactorily  appear  that  there  is  no  reasonable  prob- 
ability that  the  jury  can  agree. 

§  507.  In  alt  cases  where  a  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  any  acci- 
dent or  other  cause,  except  where  the  defendant  is  di»- 
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charged  from  the  indict cnent,  during,  the  progress  of 
the  trial,  or  afler  the  cause  is  submitted  to  them,  the 
cause  may  be  again  tried  at  the  same  or  another  term. 

§  508.  While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  other  business :  but  it 
shall  nevertheless  be  deemed  open,  for  every  purpose 
connected  with  the  cause  submitted  to  the  jury,  until  a 
verdict  be  rendered  or  the  jury  discharged. 

§  509.  A  final  adjournment  of  the  court  discharges 
the  jury. 

Chapter  III. 

X  The  yerdict. 

§  510.  When  the  jury  have  agreed  upon  their  verdict, 
they  must  be  conducted  into  court  by  the  officer  hav- 
ing them  in  charge.  Their  names  must  then  be  called; 
and  if  all  do  not  appear,  the  rest  shall  be  discharged 
without  giving  a  verdict.  In  such  case  the  cause  may 
be  again  tried,  at  the  same  or  another  term. 

§  511.  If  the  indictment  be  for  a  felony,  the  defend- 
ant must,  before  the  verdict,  appear  in  person.     If  it  be 
for  a  misdemeanor,  the  verdict  may  be  rendered  in  his 
I  absence. 
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§  512.  If  the  jury  appear,  they  shall  be  asked  by  the 
court  or  the  clerk,  whether  they  have  agreed  upon  their 
verdict ;  and  if  the  foreman  answer  in  the  affirmative, 
they  shall,  on  being  required,  declare  the  same. 
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§  613.  The  jury  may  either  render  a  general  verdict, 
or  where  they  are  in  doubt  as  to  the  legal  effect  of  the 
facts  proved,  they  may,  except  upon  an  indictment  for 
libel,  find  a  special  verdict. 

•  §  514.  A  general  verdict  upon  a  plea  of  not  guilty, 
is  either  "  guilty  "  or  ''not  guilty:''  which  imports  a 
conviction  or  acquittal  on  every  material  allegation  in 
the  indictment.  Upon  a  plea  of  a  former  conviction  or 
acquittal  of  the  same  offence,  it  is  either  "for  the  peo- 
ple," or  "  for  the  defendant." 

§  515.  A  special  verdict  is  that  by  which  the  jury 
find  the  facts  only,  leaving  the  judgment  to  the  court. 
It  must  present  the  conclusions  of  fact  as  established 
by  the  evidence,  and  not  the  evidence  to  prove  them ; 
and  these  conclusions  of  fact  must  be  so  presented,  as 
that  nothing  remains  to  the  coui:3t,  but  to  draw  conclu- 
sions of  law  upon  them. 

§  516.  The  special  verdict  must  be  reduced  to  writ- 
ing by  the  jury  or  in  their  presence,  entered  upon  the 
minutes  of  the  court,  read  to  the  jury,  and  agreed  to 
by  them,  before  they  are  discharged. 

§  517.  The  special  verdict  need  not  be  in  any  partic- 
ular form,  but  shall  be  sufficient,  if  it  present  intelligi- 
bly the  facts  found  by  the  jury. 
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§  518.  The  special  verdict  may^  be  brought  to  argu- 
ment by  either  party,  upon  five  days  notice  to  the  other* 
at  the  same  or  another  term  o:  the  court ;  and  upon  the 
hearing  thereof,  the  counsel  for  the  defendant  shall 
conclude  the  argument. 

§  619.  The  court  shall  give  judgment  upon  the  spe- 
cial verdict,  as  follows : 

1.  If  the  plea  be  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offence  charged  in  the  indict- 
ment, or  of  any  other  offence  of  which  he  could  be 
convicted,  as  provided  in  sections  521  and  522,  under 
that  indictment,  judgment  shall  be  given  accordingly. 
But  if  the  facts  found,  do  not  prove  the  defendant  guilty 
of  the  offence  charged,  or  of  any  offence  of  which  he 
could  be  so  convicted  under  the  indictment,  judgment 
of  acquittal  shall  be  given : 

2  If  the  plea  be  a  former  conviction  or  acquittal  of 
the  same  offence,  the  court  shall  give  judgment  of  con- 
viction or  acquittal,  according  as  the  facts  prove  or  fajU 
to  prove  the  former  conviction  or  acquittal. 

'  §  520.  If  the  jury  do  not,  in  a  special  verdict,  pro- 
nounce affirmatively  or  negatively  on  the  facts  neces- 
sary to  enable  the  court  to  give  judgment,  or  if  they 
find  the  evidence  of  facts  merely,  and  not  the  conclu- 
sions of  fact  from  the  evidence,  as  established  to  their 
satisfaction,  the  court  shall  order  a  new  trial. 
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§  521.  Upon  aij  iadictment  for  an  offence  consisting 
of  different  degrees  the  jury  may  find  the  defendant  not 
guilty  of  the  degree  charged  in  the  indictment,  and 
guilty  of  any  degree  inferior  thereto,  or  of  an  attempt 
to  commit  the  offence. 

§  522.  In  all  other  cases,  the  defendant  may  be  found 
guilty  of  any  offence,  the  commission  of  which  is  ne- 
cessarily included  in  that  with  which  he  is  charged  in 
the  indictment. 

§  623.  On  an  indictment  against  several,  if  the  jury 
cannot  agree  upon  a  verdict  as  to  all,  they  may  render 
a  verdict  as  to  those  in  regard  to  whom  they  do  agree, 
on  which  a  judgment  shall  be  entered  accordingly;  and 
the  case  as  to  the  rest  may  be  tried  by  another  jury. 

§  624.  When  there  is  a  verdict  of  conviction,  in 
which  it  appears  to  the  court,  that  the  jury  have  mis- 
taken the  law,  the  court  may  explain  the  reason  for  that 
opinion,  and  direct  the  jury  to  reconsider  their  verdict; 
and  if,  after  such  reconsideration,  they  return  the  same 
verdict,  it  must  be  entered.  But  where  there  is  a  ver- 
dict of  acquittal,  the  court  cannot  require  the  jury  to 
reconsider  it. 

§  626.  If  the  jury  render  a  verdict  which  is  neither 
a  general  nor  a  special  verdict  as  defined  in  sections  614 
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and  515,  the  court  may  direct  them  to  reconsider  it,  and 
it  shall  not  be  recorded,  until  it  be  rendered  in  some 
form,  from  which  it  can  be  clearly  understood  what  is 
the  intent  of  the  jury,  whether  to  render  a  general  ver- 
dict, or  to  find  the  facts  specially,  and  to  leave  the 
judgment  to  the  court. 

§  526.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, from  which  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  is3ue,  it  shall  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  shall  give  judgment  of  acquit- 
tal. But  no  judgment  of  conviction  can  be  given,  un- 
less the  jury  expressly  find  against  the  defendant,  upon 
the  issue,  or  judgment  be  given  against  him  on  a  spe- 
cial verdict. 

§  527.  When  a  verdict  is  rendered,  and  before  it  is 
recorded,  the  jury  may  be  polled  on  the  requirement  of 
either  party;  in  which  case  they  shall  be  severally  ask- 
ed whether  it  be  their  verdict ;  and  if  any  one  answer 
in  the  negative,  the  jury  shall  be  sent  out  for  further 
deliberation. 

§'528.  When  the  verdict  is  given,  and  is  such  as  the 
court  may  receive,  the  clerk  must  immediately  record 
it  in  full  in  the  minutes,  and  must  read  it  to  the  jury 
and  inquire  of  them  whether  it  be  their  verdict.  If 
any  juror  disagree,  the  fact  must  be  entered  in  the 
minutes,  and  the  jury  again  sent  out;  but  if  no  disagree- 
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ment   he  expirsst'd.   the  vordici   is  complete,  and  the 
jury  innst  hv  discliar^ed  from  the  case. 

f;  529.  If  jiidgriKMit  of  acquittal  be  given  on  a  general 
verdict,  and  the  defendant  be  not  detained  for  any 
other  lejj^al  cause,  he  must  be  discharged  as  soon  as  the 
judj>ment  is  j^iven  ;  except  that  where  the  acquittal  is 
for  a  variance  between  the  proof  and  the  indictment, 
which  maybe  obviated  by  a  new  indictment,  the  conrt 
may  order  his  detention,  to  the  end  that  a  new  indict- 
ment may  he  preferred,  in  the  same  manner  and  with 
the  like  effect,  as  provided  in  sections  4S5  and  486. 

^  o^O.  If  a  general  verdict  be  rendered  against  the 
defendant,  or  a  special  verdict  be  given,  he  must  be 
remanded,  if  in  custody,  or  if  on  bail  he  may  be  com- 
mitted to  the  proper  officer  of  the  county,  to  await  the 
judgment  of  the  court  upon  the  verdict.  Tf  so  com- 
mitted, his  bail  shall  be  exonerated,  or  if  money  be 
deposited  instead  of  bail,  it  shall  be  refundedto  the  de- 
fendant. 

§  531.  If  the  defence  be  the  insanity  of  the  defend- 
ant, the  jury  must  be  instructed,  if  they  acquit  him  on 
that  ground,  to  state  that  fact  with  their  verdict.  The 
court  may  thereupon,  if  the  defendant  be  in  custody, 
and  they  deem  his  discharge  dangerous  to  the  public 
peace  or  safety,  order  him  to  be  committed  to  the  state 
lunatic  asylum,  until  he  shall  become  sane. 
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TITLE  VIII. 

OF  THE  PROCEEDINGS  AFTER  TRIAL,  AND  BEFORE  iVDOMBNT. 

Chapter  I.    Bill  of  exceptions. 
II.    New  trials. 
III.    Arreat  of  judgement. 

Chapter  I. 

Kill  of  excepliona. 

§  532,  On  the  trial  of  an  indictment,  exceptions  may 
be  taken  by  the  defendant,  to  a  decision  of  the  court, 
upon  a  matter  of  law,  in  any  of  the  following  cases: 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias: 

2.  In  admitting  or  rejecting  witnesses  or  testimony, 
or  in  charging  the  triers,  on  the  trial  of  a  challenge  to 
a  juror  for  actual  bias : 

3.  In  admitting  or  rejecting  witnesses  or  testimony, 
or  in  deciding  any  question  of  law,  not  a  matter  of  difi- 
cretion,  or  in  charging  or  instructing  the  jury  upon  the 
law,  on  the  trial  of  the  issue, 

§  533.  A  bill  containing  the  exceptions  must  be  set- 
tled and  signed  by  the  presiding  judge,  and  filed  with 
the  clerk. 

§  534.  The  bill  of  exceptions  shall  be  settled  at  the 
trial,  unless  the  court  otherwise  direct.  If  no  such  di- 
rection be  given,  the  point  of  the  exception  shall  be 
particularly   stated   in   writing  and   delivered   to   the 
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courts  and  shall  immediately  be  corrected  or  added  to, 
until  it  is  made  conformable  to  the  trath. 

§  535.  If  the  bill  of  exceptions  be  not  settled  at  the 
trial  it  must  be  prepared  and  served,  within  five  days 
thereafter,  on  the  district  attorney,  who  may,  within 
five  days,  serve  on  the  defendant  or  his  counsel, 
amendments  thereto.  The  defendant  may  then,  with- 
in five  days,  serve  the  district  attorney  with  a  notice 
to  appear  before  the  -presiding  judge  of  the  court,  at  a 
specified  time,  not  less  than  five  nor  more  than  ten 
days  thereafter,  to  have  the  bill  of  exceptions  settled. 

§  536.  At  the  time  appointed,  the  judge  shall  settle 
and  sign  the  bill  of  exceptions. 

§  537.  The  time  for  preparing  the  bill  of  exceptions, 
or  the  amendments  thereto,  or  for  settling  the  same, 
may  be  enlarged  by  the  consent  of  the  parties,  or  by  the 
presiding  judge,  or  by  a  judge  of  the  supreme  court, 
but  by  no  other  officer. 

^  638.  If  the  bill  of  exceptions  be  not  served  within 
the  time  prescribed  in  section  535  or  within  the  enlarged 
time  therefor,  as  prescribed  in  the  last  section,  the]excep- 
tions  shall  be  deemed  abandoned.  If  it  be  served,  and 
the  parties  omit,  within  the  timte  limited  by  section  535, 
the  one  to  prepare  amendments,  and  the  other  to  give  no- 
tice of  appearance  before  the  judge,  they  shall  respec- 
tively be  deemed,  the  one  to  have  agreed  to  the  bill  of 
exceptions,  and  the  other  to  the  amendments. 
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§  539.  The  bill  of  exceptions  shall  contain  so  niuch 
of  the  evidence  only,  as  is  necessary  to  present  the 
questions  of  .law  upon  which  the  exceptions  were 
taken,  and  the  judge  shall,  upon  the  settlement  of  the 
bill,  whether  agreed  to  by  the  parties  or  not,  strike  out 
evidence  and  other  matters  not  material  to  the  questions 
to  be  raised. 

§  540.  The  bill  of  exceptions  must  be  filed  with  the 
clerk  of  the  court,  at  the  time  of  or  before  taking  the 
appeal. 

Chapter  II. 

New  trials. 

§  541.  A  new  trial  is  a  re-examination  of  the  issue, 
in  the  same  court,  before  another  jury,  after  a  verdict 
has  been  given. 

§  542.  A  new  trial  can  be  granted  by  the  court  in 
which  the  former  trial  was  had,  only  in  the  cases  pro- 
vided in  section  544.  r 

§  643.  The  granting  of  a  new  trial  places  the  parties 
in  the  same  position  as  if  no  trial  had  been  had.  All 
the  testimony  must  be  produced  anew ;  and  the  former 
verdict  cannot  be  used  or  referred  to,  either  in  evidence 
or  in  argument. 

§  544.  The  court  in  which  a  new  trial  is  had  upon  an 
issue  of  fact,  has  power  to  grant  a  new  trial,  where  a 
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yerdict  has  been  rendered  against  the  defendant,  upon 
his  application,  in  the  following  cases ; 

1.  When  the  trial  has  been  had  in  his  absence,  if  t^ 
indictment  be  for  a  felony  ; 

2.  When  the  jury  has  received  any  evidence  out  of 
conrt,  other  than  that  resulting  from  a  view,  as  providr 
ed  in  section  488 ; 

3.  When  the  jury  have  separated  without  leave  of 
the  court,  after  retiring  to  deliberate  upon  their  verdict,N 
or  been  guilty  of  any  misconduct  tending  to  prevent  a 
fair  and  due  consideration  of  the  case; 

4.  When  the  verdict  has  been  decided  by  lot,  or  by 
any  means  other  than  a  fair  expression  of  opmion  on 
the  part  of  all  the  jurors; 

5.  When  the  court  has  misdirected  the  jury  in  a  mat- 
ter of  law,  or  has  given  an  expression  of  opinion  on  a 
question  of  fact,  contrary  to  section  497  ; 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 
But  no  more  than  two  new  trials  shall  be  granted  for 
this  cause  alone. 

§  5 15.  The  application  for  a  new  trial  must  be  made 
before  judgment,  and  can  be  made  only  upon  leaye 
granted  by  the  court. 

§  646.  If  leave  be  grante:!,  the  conrt  shall  prescribe 
the  time  and  manner  of  making  the  application. 
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Chapter  III. 

Arrest  of  judgment. 

§  647.  A  motion  in  arrest  of  judgment  is  an  applica- 
tion, on  the  part  of  the  defendant,  that  no  judgment  be 
l^ndered  on  a  plea  or  verdict  of  guilty,  or  on  a  verdict 
against  the  defendant  on  a  plea  of  a  former  conviction 
or  acquittal.  It  may  be  founded  on  any  of  the  defects 
in  the  indictment,  mentioned  in  section  355. 

§  648.  The  court  may  also,  on  its  own  view  of  any 
of  these  defects,  arrest  the  judgment,  without  motion. 

§  649,  The  motion  must  be  made  before  or  at  the 
time  when  the  defendant  is  called  for  judgment.  If 
made  before,  it  must  be  on  five  days  notice  to  the  dis- 
trict attorney. 

§  650.  The  effect  of  allowing  a  motion  in  arrest  of 
judgment,  is  to  place  the  defendant  in  the  same  situa- 
tion in  which  he  was  before  the  indictment  was  found. 

§  651.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
sonable ground  to  believe  the  defendant  guilty,  and  a 
new  indictment  can  be  framed  upon  which  he  may  be 
convicted,  the  court  may  order  him  to  be  re-committed 
to  the  officer  of  the  proper  county  or  admitted  to  bail 
anew,  to  answer  the  new  indictment,  If  the  evidence 
show  him  guilty  of  another  offence,  he  shall  be  com- 
Bditted  or  held  thereon ;  and  in  neither  case  shall  the 
vexdipt  be  a  bar  to  another  prosecution  or  indictment. 
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But  if  no  evidence  appear  sufficient  to  charge  him 
with  any  offence,  he  shall,  if  in  custo  ly,  be  discharged 
or  if  admitted  to  bail,  his  bail  shall  be  exonerated,  or 
if  money  have  been  deposited  instead  of  bail,  it  shall 
be  refunded  to  the  defendant ;  and  the  arrest  of  judg- 
ment shall  operate  as  an  acquittal  of  the  charge  upon 
which  the  indictment  was  founded. 

TITLE  IX. 

OF  THE  JUDGMENT  AND  EXECUTION. 

Chaptek  I.    The  judgment, 
n.    The  execution. 

Chapter  I. 

The  judgment. 

§  652.  After  a  plea  or  verdict  of  guilty,  or  alter  a 
verdict  against  the  defendant  on  a  plea  of  a  former 
conviction  or  acquittal,  if  the  judgment  be  not  arrested 
or  a  new  trial  granted,  the  court  sh«^ll  appoint  a  time 
for  pronouncing  judgment. 

§  653.  The  time  appointed  shall  be  at  least  two  days 
after  the  verdict,  if  the  court  intend  to  remain  in  ses- 
sion so  long,  or  if  not,  as  remote  a  time  as  can  rea- 
sonably be  allowed.  But  in  no  case  shall  the  judg- 
ment be  rendered,  in  less  than  six  hours  after  the 
verdict. 

§  564.  For  the  purpose  of  judgment,  if  the  convic- 
tion be  for  a  felony,  the  defendant  must  be  persqnally 
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present  f  if  it  be  for  a  misdemeanor,  judgment  may  be 
pronounced  in  his  absence. 

§  555.  When  the  defendant  is  convicted  of  a  ielonyt 
if  he  be  in  custody,  the  court  may  direct  the  officer  iu 
whose  custody  he  is,  to  bring  him  before  it  for  judg- 
ment ;  and  the  officer  shall  do  so  accordingly. 

§  556.  If  the  defendant  have  been  discharged  on  bail, 
or  have  deposited  money  instead  thereof,  and  do  not 
appear  for  judgment,  when  his  personal  attendance  is 
necessary,  the  court,  in  addition  to  the  forfeiture  of  the 
undertaking  of  bail  or  of  the  money  deposited,  may 
direct  the  clerk  to  issue  a  bench  warrant  for  his  arrest. 

§557.  The  clerk,  on  the  applicatio  ;  of  the  district 
attorney,  may  accordingly,  at  any  time  after  the  order, 
whether  the  court  be  sitting  or  not,  issue  a  bench  war- 
into  one  or  more  coimties. 

§  558.  The  bench  warrant  shall  be  substantially  in 
tne  following  form : 

*'  County  of  Albany^  for  as  the  case  may  be.] 

"In^the  name  of  the  people  of  the  state  of  New- York — 
"To  any  sheriflf,  constable,  marshal  or  police- 
man in  this  state.     A.  B.  having  been  on 
[seal.]      the  day  of  ,  1849,  duly  con- 

victed in  the  court  of  sessions  %f  the  county 
of  Albany,  (or  as  the  case  may  be,)  of  the 
crime  of,  [designating  it  generally.] 
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'*You  arc  therefore  commanded  forthwith  to  arrest  the 
above  named  A.  B.,  and  bring  liim  before  that  court 
for  judgment ;  or  if  the  court  havr  adjourned  for  the 
term,  that  you  deliver  him  into  the  custody  of  the  she- 
riflf  of  the  county  of  Albany,  |or  as  the  case  may  be,  or 
in  the  city  and  county  of  New- York  **  to  the  keeper  of 
the  city  prison  of  the  city  of  New- York/*] 

''City  of  Albany,  the         day  of        ,  1849. 
"  By  order  of  the  court. 

"  E.  F.,  clerk." 

§  .^59.  The  bench  warrant  may  be  served  in  any 
county,  in  the  same  manner  as  a  warrant  of  arrest ;  ex- 
cept, that  when  served  in  another  county;  it  nei^d  not 
be  endorsed  by  a  magistrate  of  that  county. 

§  560.  Whether  the  bench  warmnt  be  served  in  the 
county  in  which  it  was  issued,  or  in  another  county, 
the  oilicer  shall  arrest  the  defendant  and  bring  him 
before  the  court,  or  commit  him  to  the  (ificer  men- 
tioned in  the  warrant,  according  to  the  command 
thereof 

§  561.  When  the  defendant  appears  for  judgment,  he 
shall  be  informed  by  the  court,  or  by  the  clerk  under 
its  direction,  of  the  nature  of  the  indictment,  and  of 
his  plea,  and  the  verdict,  if  any,  thereon,  and  shall  be 
asked  whether  he  have  any  legal  cause  to  show,  why 
judgment  should  not  be  pronounced  against  him. 


^  56SI.  He  may  ediaw  far  cftuse  agaiast  the  judg- 
ment, 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the 
court,  there  be  reasonable  ground  for  believing  him  to 
be  ihsane,  the  question  of  his  insanity  shall  be  tried  as 
provided  by  sections  740  to  743,  both  inclusive.  If, 
upon  the  trial  of  that  question,  the  jury  find  that  he  is 
of  sound  mind,  judgment  «hall  be  pronounced  ;  but  if 
they  find  him  insane,  he  shall  be  committed  to  the 
istate  lunatic  asylum  until  he  become  sane ;  and  when 
notice  is  given  of  that  fact,  as  provided  in  section  747, 
he  shall  be  brought  before  the  court,  for  judgment: 

2.  That  he  has  good  cause  to  oflFer,  either  in  arrest 
of  judgment,  or  for  a  new  trial ;  in  wliich  case  the 
court  may,  in  its  discretion,  order  the  judgment  to  be 
deferred,  and  proceed  to  decide  upon  the  motion  in  ar- 
irest  of  judgment,  or  for  a  new  triaL 

§  ^63.  If  no  sufficient  oaude  be  alleged,  or  appear  to 
the  court;  why  judgment  should  not  be  pronounced,  it 
shall  thereupon  be  rendered. 

§  564.  After  a  plea  or  verdict  of  guilty,  in  any  case 
where  a  discretion  is  conferred  upon  the  courtus  to  the 
«:^teat  of  the  pumahnsient,  rthe  court,  upon  the  sugges- 
tion of  either  party  that  there  are  circumstances,  which 
may  be  properly  taken  into  view,  either  in  aggrava- 
tion or  mitigation  of  the  punishment,  may,  in  its 
iliseretion,   hear  the   same  summarily  at  a  specified 
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time,  and  upon  such  notice  ta  the  adverse  party  as  it 
may  direct. 

§  565.  The  circumstances  ^all  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court;  ex- 
cept, that  where  a  witiress  is  so  sick  or  infirm,  as  to  be 
unable  to  attend,  hi^i  deposition  may  be  taken  by  a  ma- 
gistrate of  the  county,  out  of  court,  at  a  specified  time 
and  place,  upon  such  notice  to  the  adverse  party  as  the 
court  may  direct*. 

§  666.  No  afFdavits,  or  testimony,  or  representations^ 
of  any  kind,  verbal  or  written,  shall  be  ofiered  to,  or  re- 
ceived by  the  court,  or  any  member  thertof,  in  aggra- 
vation or  mitigation  of  the  punishment,  except  as  pro- 
vided in  the  last  section. 

§  567.  A  violation  of  the  last  section  shaH  be  pun- 
ishable as  a  misdemeanor,  on  the  part  of  the  person 
ofiering  or  receiving  the  affidavit  or  representation;: 
and  the  person  ofiering  it  may,  in  addition,  be  punished 
by  the  court  for  a  contempt. 

§  568.  If  the  defendant  have  been  convicted  of  twa 
or  more  off*ences,  before  judgment  on  either,  the  judg- 
ment may  be,  that  the  imprisonment  upon  any  one 
may  commence  at  the  expiration  of  the  imprisonmeitt 
upon  any  other  of  the  offences. 

§  569.  A  judgment  that  the  defendant  pay  a  fine^ 
may  also  direct  that  he  be  imprisoned  until  the  fine  be- 
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satisfied,  specifying  the  extent  of  the  imprisonment ; 
which  shall  not  exceed  thirty  days  for  every  hundred 
dollars  of  the  fine,  or  in  that  proportion. 

§  570.  When  judgment  upon  a  conviction  is  render- 
ed, the  clerk  shall  enter  the  same  in  his  minutes,  stat- 
ing briefly  the  offence  for  which  the  conviction  has 
been  had,  and  shall  within  five  days  annex  together 
and  file  the  following  papers,  which  shall  constitute 
the  judgment  roll : 

1.  A  copy  of  the  minutes  of  any  challenge  which 
may  have  been  interposed  by  the  defendant  to  the 
panel  of  the  grand  jury,  or  to  any  individual  grand  ju- 
ror, and  the  proceedings  thereon ; 

2.  The  indictment,  and  a  copy  of  the  minutes  of  the 
plea  or  demurrer ; 

8.  A  copy  of  the  minutes  of  any  challenge  which 
may  have  been  interposed  to  the  panel  of  the  trial  ju- 
ry, or  to  an  individual  juror,  and  the  proceedings 
thereon ; 

4.  A  copy  of  the  minutes  of  the  trial ; 

5.  A  copy  of  the  minutes  of  the  judgment; 
'  6.  The  bill  of  exceptions,  if  there  be  one. 

Chapter  II. 

The  ezeeotion. 

§  571.  When  a  judgment  has  been  pronounced,  a 
certified  copy  of  the  entry  thereof  in  the  minutes  shall 
be  forthwith  furnished  to  the  ofiicer  whose  duty  it  is  to 
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execute  the  judgment ;  and  no  other  warrant  or  authori- 
ty ia  necessary  to  joatify  or  require  the  execution 
thereof. 

§  572.  If  the  judgment  be  imprisonment,  or  a  fine 
and  imprisonment  until  it  be  satisfied,  the  defendant 
shall  forthwith  be  committed  to  the  custody  of  the 
proper  officer,  and  by  him  detained,  until  the  judgment 
be  complied  with. 

§  573.  When  the  judgment  is  imprisonment  in  a 
county  jail,  or  a  fine  and  that  the  defendant  be  impris- 
(med  until  it  be  satisfied,  the  judgment  shall  be  execu- 
ted by  the  sheriff  of  the  county.  In  all  other  cases, 
wheie  the  sentence  is  imprisonment,  the  sheriff  of  the 
county  shall  deliyer  the  defendant  to  the  proper  officer, 
in  execution  of  the  judgment. 

§  574.  If  the  judgment  be  imprisonment,  except  in 
a  county  jail,  the  sheriff  shall  deliver  a  copy  of  the 
entry  of  the  judgment  in  the  minutes  of  the  court,  to- 
gether with  the  body  of  the  defendant,  to  the  keeper  of 
the  prison,  in  which  the  defendant  is  to  be  imprisoned. 

§  575.  The  sheriff  or  his  deputy,  whilst  conveying 
the  defendant  to  the  proper  prison,  in  execution  of  a 
judgment  of  imprisonment,  shall  have  the  same  author- 
ity to  require  the  assistance  of  any  citizen  of  this  state, 
in  securing  the  defendant  and  in  retaking  him  if  he 
escape,  as  if  the  sheriff  were  in  his  own  county ;  and 
every  person  who  shall  refuse-  or  neglect  to  assist  the 
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sheri^  tvhen  so  required,  ediall  be  puuiehable  m  if  the 
sheriff  were  in  his  own  coanty. 

§  576.  When  judgment  of  death  is  rendered,  the 
members  of  the  court  or  the  majority  of  them,  of  whom 
the  presiding  judge  must^e  one»  shall  sign  and  deliver 
to  the  sheriff  of  the  county,  a  warrant  stating  the  con- 
viction and  judgment,  and  appointing  a  day  on  which 
the  judgment  shall  be  executed,  which  shall  not  be  less 
than  thirty  nor  more  than  sixty  days  from  the  time  of 
the  judgment 

§  577*  The  presiding  judge  of  the  court  at  which  a 
conviction  requiring  judgment  of  death  shall  have  been 
had,  shall,  immediately  after  the  conviction,  transmit 
to  the  governor,  by  mail,  a  statement  of  the  conviction 
and  judgment,  and  of  the  testimony  given  at  the  trial. 

§  678-  The  governor  may  thereupon  require  the  opin- 
ion of  the  judges  of  the  court  of  appeals,  the  justices 
of  the  supreme  court  and  the  attorney-general^  or  of 
any  of  them,  upon  the  statement  so  furnished. 

§  679.  No  judge,  'court  or  officer,  other  than  the  go- 
vernw,  can  reprieve  or  suspend  the  execution  of  a  judg- 
ment of  death,  except  the  sheriff,  in  the  cases  provided 
in  sections  (580  to  586,  both  inclusive. 

§  580.  If  after  judgment  of  death,  there  be  good  rea- 
son to  suppose  that  the  defendant  has  become  insane,  the 
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sheriff  of  the  county,  with  the  concurrence  of  a  judge 
of  the  court  by  which  the  judgment  was  rendered,  may  ^ 
summon  from  the  list  of  grand  jurors,  a  jury  of  twelve 
persons  to  inquire  into  the  supposed  insanity,  and  shall 
give  immediate  notice  thereof  to  the  district  attorney 
of  the  county. 

§  5S1.  The  district  attorney  shall  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury ;  for 
which  purpose,  he  may  issue  process  in  the  same  man- 
mer  as  for  witnesses  to  attend  before  the  grand  jury; 
and  disobedience  thereto  may  be  punished  at  the  next 
court  of  oyer  and  terminer  of  the  county,  in  like  man- 
ner as  disobedience  to  process  issued  by  that  court. 

§  582.  A  certificate  of  t^e  inquisition  shall  be  signed 
by  the  jurors  and  the  sheriff  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

§  683.  If  it  be  found  by  the  inquisition  that  the  de- 
fendant is  sane,  the  sheriff  shall  execute  the  judgment ; 
but  if  it  be  found  that  he  is  insane,  the  sheriff  shall  sus- 
pend the  execution  of  the  judgment,  until  he  receix^e  a 
warrant  from  the  governor,  or  from  a  majority  of  the 
judges  of' the  supreme  court  elected  in  the  district,  di- 
recting the  execution  of  the  judgment. 

§  584.  If  the  inquisition  find  that  the  defendant  is 
insane,  the  sheriff  shall  immediately  transmit  the  same 
to  the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execu- 
tion of  the  judgment. 
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^  58B.  If  there  be  good  reason  to  sappose^  that  a  te- 
male,  against  whom  judgment  of  death  is  rendered,  is 
pregnant,  *he  sheriff  oHhe  county,  with  the  concurrence 
of  a  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  six  physicians  <  f  the ' 
<;ounty,  to  inquire  into  the  supposed  pregnancy.  Imme- 
diate notice  thereof  shall  be  given  to  the  district  attor- 
ney of  the  county ;  and  the  provisions  of  sections  581 
and  582,  shall  govern  the  proceedings  upon  the  inquisi- 
tion. 

4  586.  If  it  be  iound  by  the  inquisition  that  such  fe- 
male is  not  pregnant,  t^  sheriff  shall  execute  the  judg- 
ment. If  it  be  found  that  she  is  pregnant,  the  sheriff 
shall  suspend  the  execution  of  the  judgment,  and  trans- 
<mit  the  inquisition  to  the  governor. 

§  587.  When  the  governor  is  satisfied  that  such  fe- 
male is  no  longer  pregnant,  he  may  issue  his  warrant 
appointing  a  day  for  the  execution  of  the  judgment, 

§  688.  If,  for  any  reason,  a  judgment  of  death  shall 
not  have  been  executed,  and  the  same  remain  in  force, 
the  supreme  court,  at  a  general  term  held  .within  the 
district,  on  the  application  of  the  district  attorney  of 
the  county  where  the  conviction  was  had,  shall  order 
the  defendant  to  be  brought  before  it ;  or,  if  he  be  at 
large,  a  warrant  for  his  apprehension  may  be  issued  by 
that  court,  or  by  a  judge  thereof 

§  689.  Upon  the  defendant  being  brought  before  the 
court,  it  shall  inquire  into  the  facts,  and  if  no  legal  rea- 
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son  exist  against  the  exeeution  &£  the  judgment,  shall 
make  an  order  that  the  sheriff  of  the  proper  county  exe-^ 
cute  the  judgment  at  the  time  ^>ecified  therein;  and  the 
sheriff  shall  execute  the  judgment  accordingly. 

§  590.  The  punishment  of  death  shall  be  inflicted,  by 
hanging  the  defendant  by  the  neck  until  he  be  dead. 

^591.  A  judgment  of  death  mUst  be  executed  within 
the  walls  of  the  prison  of  the  county,  or  within  a  yard 
or  enclosure  adjoining  such  prison. 

§  592.  The  sheriff  or  under-sheriff  of  the  eountymust 
be  present  at  the  execution,  and  must  invite  the  pre* 
sence,(by  at  least  three  days  notice,)  of  the  judge,  district 
attorney,  clerk  and  surrogate  of  the  county,  together 
with  two  physicians,  and  twelve  reputable  citizens,  to  be 
selected  by  the  sheriff  or  under-sheriff.  And  the  sheriff 
or  under-sheriff,  at  the  request  of  the  defendant,shall  per- 
mit any  minister  of  the  gospel  whom  the  defendant  shall 
name,  and  any  of  his  relatives,  to  attend  the  execution; 
and  also  such  peace  officers  as  the  sheriff  or  under-sheriff 
shall  deem  proper.  But  no  other  persons  than  Ihose 
mentioned  in  this  section,  shall  be  present  at  the  execu- 
tion ;  nor  shall  any  person  under  age  be  allowed  to  wit- 
ness the  same. 

§  593.  The  sheriff  or  under-sheriff,  and  the  judges  at- 
tending the  execution,  shall  prepare  and  sign,  with  their 
names  of  office,  a  certificate,  setting  forth  the  time  and 
place  of  the  execution,  and  that  the  judgment  was  exe- 
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cuted  upon  th^  defendant,  aecording  to  the  provisionaF 
of  the  last  three  sections:  and  shall  cause  the  certifL- 
cate  to  be  signed  by  the  other  public  officers,  and  per- 
sons not  relatives  of  the  defendant,  who  witnessed  the 
execution. 

§  594«  The  sheffiff  or  imder-sbertff  shall  cause  the  cer- 
tificate to  be  filed  in  the  office  ^f  the  clerk  of  tke  ooun^ 
tj,  and  a  copy  the'reof  to  be  published  in  the  newspa- 
per p^-inted  in  the  eity  of  Albany^  in  which  legal  no- 
tices are  required  to  be  published,  and  in  one  newspa* 
per,  if  any,  printed  in  the  county. 

TITLE  X. 

OP   APPEALS. 

GaATTBft  I.  AppMlfl,  wImo  Allowed^  and  how  tiJOBa. 
II.  Dismissing  an  appeal  for  irreg^laritj. 
m.  Argument  of  the  appeal. 
IV.  Judgment  upon  appeal. 

dUPTA  I. 

A^pials,  wh^b  ttllfMvd,  and  how  taken. 

§  595.  Writs  of  error  and  writs  of  certiorari,  in  cri- 
minal actions,  as  they  have  heretofore  existed,  are  abol- 
ished; and  hereafter,  the  only  mode  of  reviewing  a 
judgment  or  order,  in  a  criminal  action,  shall  be  that 
prescribed  by  this  chapter. 

§  596.  The  party  aggrieved,  whether  that  party  be 
the  people  or  the  defendant,  may  appeal,  in  the  cases 
prescribed  in  this  chapter. 


^  597.  The  party  appealing  shall  be  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent 
But  the  title  of  the  action  shall  not  be  changed,  in  crat- 
sequence  of  the  appeal. 

§  598.  An  appeal  to  the  supreme  court  may  be  taken 
by  the  defendant,  from  a  judgment  on  a  conviction ; 
and  upon  the  appeal,  any  actual  decision  of  the  court 
in  an  intermediate  order  or  proceeding  forming  a  part 
of  the  judgment  roll,  as  prescribed  by  section  570,  may 
be  reviewed. 

§  599.  An  appeal  to  the  supreme  court  may  be  taken 
by  the  people,  in  the  following  cases,  and  no  other : 

1.  Upon  a  judgment  for  the  defendant,  on  a  demur- 
rer to  the  indictment : 

2.  Upon  an  order  of  the  court,  arresting  the  judg* 
ment. 

§  600.  An  appeal  may  be  taken  from  the  judgment 
of  the  supreme  court  to  the  court  of  appeals,  in  the 
following  cases,  and  no  other : 

1.  From  a  judgment  affirming  a  judgment  of  con- 
viction : 

2.  From  a  judgment  affirming  or  reversing  a  judg- 
ment for  the  defendant,  on  a  demurrer  to  the  indict- 
ment, or  an  order  of  the  court  arresting  the  judgment. 

§  601.  An  appeal  may  be  taken,  as  provided  in  the 
last  three  sections,  as  a  matter  of  right.  ^ 
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§  602.  An  appeal  must  be  taken,  within  one  year 
after  the  judgment  was  rendered. 

§  603.  An  appeal  must  be  taken,  by  the  service  of  a 
notice  in  writing  on  the  clerk  with  whom  the  judgment 
roll  is  filed,  stating  that  the  apellant  appeals  from  the 
judgment. 

§  604.  If  the  appeal  be  taken  by  the  defendant,  a 
similar  notice  must  be  served  on  the  district  attorney 
of  the  county  in  which  the  original  judgment  was  ren- 
dered. 

§  606.  If  it  be  taken  by  the  people,  a  similar  notice 
must  be  served  on  the  defendant,  if  he  be  a  resident  of 
the  city  or  county ;  or  if  not,  on  the  counsel,  if  any, 
who  appeared  for  him  on  the  trial,  if  he  be  living  with- 
in the  county.  If  such  service  cannot,  after  due  dili- 
gence, be  made,  the  appellate  court,  upon  proof  there- 
of, shall  make  an  order  for  the  publication  of  the  notice 
in  such  newspaper,  and  for  such  time  as  it  may  deem 
proper. 

§  606.  At  the  expiration  of  the  time  appointed  for  the 
publication,  on  filing  an  afiidavit  of  the  publication, 
the  appeaf  shall  be  deemed  perfected. 

§  607.  An  appeal  taken  by  the  people,  shall,  in  no 
case,  stay  or  aflfect  the  operation  of  a  judgment  in  favor 
of  the  defendant,  until  the  judgment  is  reversed. 


^  608.  An  appeal  to  the  supreme  court,  from  a  judg- 
ment of  conviction,  shall  stay  the  execution  of  the  judg^ 
ment  upon  filing  with  the  notice  of  appeal  a  certificate 
of  the  presiding  judge  of  the  court  in  which  the  convic- 
tion was  had,  or  of  a  judge  of  the  supreme  court,  that 
in  his  opinion  there  is  probahle  cause  for  the  appeal, 
but  not  otherwise. 

§  609.  An  appeal  to  the  court  of  appeals,  from  a 
judgment  of  the  supreme  court,  affirming  a  judgment 
of  conviction,  shall  stay  the  execution  of  the  judgment 
appealed  from,  upon  filing  with  the  notice  of  appeal  a 
certificate  of  a  judge  of  the  court  of  appeals,  or  of  the 
supreme  court,  that,  in  his  opinion,  theie  is  probaUe 
cause  for  the  appeal,  but  not  otherwise. 

§  610.  The  certificate  mentioned  in  the  last  two  sec- 
tions, shall  not,  however,  be  granted  upon  an  appeal  on 
a  conviction  of  felony,  until  such  notice  as  the  judge 
shall  prescribe,  shall  have  been  given  to  the  district  at- 
torney of  the  county  where  the  conviction  was  had,  of 
the  application  for  the  certificate.  But  the  judge  may 
stay  the  execution  of  the  judgment  in  the  mean  time. 

§  611.  If  the  certificate,  provided  in  sections  608  and 
609,  be  given,  the  sheriff  shall,  if  the  defendan  be  in 
his  custody,  upon  being  served  with  a  copy  of  the  or- 
der, keep  the  defendant  in  his  custody,  without*  exe- 
cuting the  judgment,  and  detain  him  to  abide  the  judg- 
ment upon  the  appeal. 
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§  612.  If,  before  the  granting  of  the  certificate,  the 
execution  of  the  judgment  shall  have  commenced,  the 
execution  thereof  shall  be  suspended,  and  the  defend- 
ant shall  be  restored  by  the  officer  in  whose  custody  he 
is,  to  his  original  custody. 

§  613.  Upon  the  appeal  being  takeD>  the  clerk  with 
whom  the  notice  of  appeal  is  filed,  must,  within  ten 
days  thereafter,  without  charge,  transmit  a  copy  of  the 
notice  of  appeal  and  of  the  judgment  roll,  as  follows: 

1.  If  the  appeal  be  to  the  supreme  court,  to  the  clerk 
of  that  court,  where  the  next  general  term  thereafter 
in  the  district  is  to  be  held. 

2»  If  it  be  to  the  court  of  a];)^al3i  to  the  clerk  of 
that  court. 

Chapter  II. 

Diiml3si]|f  an  appeal^  forlrregolajrity. 

§  614.  If  the  appeal  be  irregular  in  aCby  substantial 
particular,  but  not  otherwise,  the  court  may,  on  any  day 
in  term,  on  motion  of  the  respondent^  upon  five  days 
notice,  with  copies  of  the  papers  on  which  the  motion 
is  founded,  order  the  same  to  be  dismissed. 

^  515.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  be  not  made  as  provided  in 
section  613,  unless  for  good  cause  they  enlarge  the  time 
for  that  purpose. 
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Chapter  III. 

Argmneiit  of  the  appeal. 

§  616.  An  appeal  to  the  supreme  court  ma]r  be  brought 
to^  argument  by  either  party,  on  ten  days  notice,  on  any 
day,  at  a  general  term  held  within  the  district  in  which 
the  judgment  was  originally  given. 

§  617.  An  appeal  to  the  court  of  appeals  may,  in  like 
manner  and  on  like  notice,  be  brought  to  argument  by 
either  party,  on  any  day  in  term. 

§  618.  If  any  counsel  shall,  within  fire  days  after  the 
appeal,  have  given  notice  to  the  district  attorney,  that 
he  appears  for  the  respondent,  notice  of  argument  shall 
be  served  on  the  counsel,  instead  of  the  respondent ; 
otherwise,  notice  shall  be  served  as  the  court  shall 
direct. 

§  619.  When  the  appeal  is  called  for  argument,  the 
appellant  must  furnish  the  court  with  copies  of  the  no- 
tice of  appeal  and  judgment  roll.  If  he  fail  to  do  so, 
the  appeal  shall  be  dismissed,  unless  the  court  other- 
wise direct. 

§  620.  Judgment  of  affirmance  may  be  granted,  with- 
out argument,  if  the  appellant  fail  to  appear.  But  judg- 
ment of  reversal  can  only  be  given  upon  argument, 
though  the  respondent  fail  to  appear. 
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§  621.  Upon  the  argument  of  the  appeal,  if  the  of- 
fence be  punishable  with  death,  two  counsel  on  each 
side  shall  be  l^eard,  if  they  require  it.  In  any  other 
case,  the  court  may,  in  its  discretion,  restrict  the  argu- 
ment to  one  counsel  on  each  side.  The  counsel  for  the 
defendant  shall  be  entitled  to  the  closing  argument. 

§  622.  The  defendant  need  not  personally  appear  in 
the  appellate  court. 

Chapter  TV. 

Judgment  upon  appeal. 

\  623.  After  hearing  the  appeal,  the  court  shall  giye 
judgment,  without  regard  to  technical  errors  or  defects^ 
which  do  not  affect  the  substantial  rights  of  the  partiea 

§  624.  The  appellate  court  may  reverse,  affirm  or  mo- 
dify the  judgment  appealed  from,  and  may,  if  necessary 
or  proper,  order  a  new  trial. 

§  625.  When  a  new  trial  is  ordered,  it  may  be  direc* 
ted  to  be  had  either  in  the  court  below,  or  in  the  court 
of  oyer  and  terminer  of  such  county  as  the  appellate 
court  shall  deem  proper. 

§  626.  If  a  judgment  against  the  defendant  be  re- 
versed, without  ordering  a  new  trial,  the  appellate  court 
shall  dir  jct,  if  he  be  in  custody,  that  he  be  discharged 
therefrom,  or  if  h3  be  admitted  to  bail,  that  his  bail  be 
exonerated,  or  if  money  be  deposited  instead  of  bail» 
that  it  be  refunded  to  the  defendant* 


§  6S7.  Oa  a  judgment  ^f  affirm^noe  against  the  de- 
fendant, the  original  judgment  shaU  be  carried  into  ex- 
ecution>  as  the  appellate  court  shall  dirwt. 

§  628.  When  the  judgment  of  the  appellate  court  is 
given,  it  shall  be  entered  in  the  judgment  book,  and  a 
certified  copy  of  the  entry  shall  te  forthwith  remit- 
ted to  the  clerk  with  whom  the  original  judgment  roll 
is  filed,  or  if  a  n^w  trial  be  ordered  in  another  county, 
to  the  clerk  of  such  county,  unless  the  judgment  be 
rendered  in  the  absence  of  the  adverse  party;  in  which 
case  it  shall  be  retained  ten  days. 

§  629.  The  papers  returned  to  the  appellate  court 
shall  there  remain  of  record,  and  shall  not  be  remitted 
to  the  court  below. 

^  630.  Afler  the  certificate  of  the  judgment  has  been 
remitted  as  provided  in  section  628,  the  appellate  court 
shall  have  no  further  jurisdiction  of  the  appeal,  or  of 
the  proceedings  thereon ;  and  all  orders  which  may  be 
necessary  to  carry  the  judgment  into  effect,  shall  be 
made  by  the  court  to  which  the  certificate  is  remitted. 
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TITLE  XI. 

OF  BAIL. 

Chavtcr  r.  In  what  cases  the  tlefenUant  may  be  admitted  to  bail. 
II.  Bail  upon  being  held  to  answer,  before  indictment. 

III.  Bail  upon  an  indictment,  before  conviction 

IV.  Bail  upon  an  appeal. 

V.  Deposite,  instead  of  bail. 
VI.  Surrender  of  the  defendant. 
VII.  Forfeiture  of  the  undertaking  of  bail,  or  of  the  lieposite  of  money. 
VIII.  Re-commitment  of  the  defendant,  after  having  given  bail. 

Chapter  I. 

In  what  cases  the  defendant  may  be  admitted  to  bail. 

§  631.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate,  that  the  defendant  be  discharged 
from  actual  custody,  upon  the  taking  of  baiK  ' 

§  632.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertak- 
ing of  sufficient  bail  for  the  a.  pearance  of  the  defendant 
according  to  the  terms  of  the  undertaking,  or  that  the 
bail  will  pay  to  the  people  of  this  state  a  specified  sum. 

§  633.  The  defendant  cannot  be  admitted  to  bail, 
where  he  is  charged  : 

1.  With  an  offence  punishable  with  death:  or 

2.  With  the  infliction  of  a  personal  injury  upon  an- 
other, likely  to  produce  death,  and  under  such  circum- 
stances as  that,  if  death  ensue,  the  offence  would  be 
murder. 

§  634.  If  the  charge  be  for  any  other  offence,  he  may 
be  admitted  to  bail,  before  conviction,  as  follows : 

1.  As  a  matter  of  right  in  cases  of  misdemeanor: 

2.  As  a  matter  of  discretion,  in  all  other  cases. 
[Fourth  Rep.1  11 
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§  635.  After  the  conviction  of  an  offence  not  punish- 
able ivith  death,  a  defendant  who  has  appealed,  and 
where  there  is  a  stay  of  proceedings,  but  not  otherwise, 
may  be  admitted  to  bail : 

1.  As  a  matter  of  right,  where  the  appeal  is  from  a 
judgment  imposing  a  fine  only: 

2.  As  a  matter  of  discretion,  in  all  other  cases. 

§  636.  Before  conviction,  a  defendant  may  be  admit- 
ted to  bail, 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 
But  in  such  case,  instead  of  an  undertaking,  money 
must  be  deposited,  as  provided  in  section  666. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  by  section  213,  to  return  the  depositions  and 
statement,  upon  the  defendant  being  held  to  answer^ 
after  examination. 

3.  After  indictment,  either  upon  the  bench  warrant 
issued  for  his  arrest,  or  upon  an  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  #r  upon 
his  being  surrendered  by  his  bail, — to  answer  the  indict- 

.ment  in  the  court  in  which  it  is  found,  or  to  which  it 
may  be  sent  or  removed  for  trial. 

§  637.  After  conviction  and  upon  on  appeal,  the  de- 
fendant may  be  admitted  to  bail,  as  follows : 
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1.  If  the  appeal  be  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail,  that  he  will  pay  the 
same,  or  such  part  of  it  as  the  appellate  court  may  di- 
rect, if  the  judgment  be  affirmed  or  modified  or  the  ap- 
peal be  dismissed : 

2.  If  judgment  of  imprisonment  have  been  given 
that  he  will  surrender  himself  in  execution  of  the  judg- 
ment, upon  its  being  affirmed  or  modified,  or  upon  the 
appeal  being  dismissed. 

Chapter  II. 

Bail  upon  bting  held  to  answer,  before  indietaient. 

§  638.  When  the  defendant  has  been  held  to  answer, 
as  provided  in  section  201,  the  admission  to  bail  may 
be  by  the  magistrate  by  whom  he  is  so  held,  as  follows : 

1.  By  a  justice  of  the  peace,  or  a  police  or  other  spe- 
cial justice  elected  in  a  village,  city  or  town,  when  the 
offence  charged  is  a  misdemeanor,  or  a  felony  punish- 
able with  imprisonment,  not  exceeding  fi .  e  years : 

2.  By  a  judge  of  the  supreme  court,  a  county  judge, 
or  a  mayor  or  recorder  of  a  city,  or  by  a  judge  of  the 
superior  court  of  the  city  of  New-York,  or  by  one  of  the 
three  judges  of  the  court  of  common  pleas  for  the  city 
and  county  of  New- York,  in  all  cases  where  bail  may 
be  taken,  before  conviction,  as  provided  in  section  636. 

§  639.  When,  by  reason  of  the  degree  of  the  offence, 
the  committing  magistrate  has  not  authority  to  admit  to 
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bail,  the  defendant  may  be  admitted  to  bail  by  one  of 
the  officers  having  authority  to  admit  to  bail  in  such 
cases,  as  provided  in  the  second  subdivision  of  the  last 
section,  or  by  the  court  to  which  the  depositions  and 
statements  are  returned  by  the  committing  magistrate, 
as  provided  in  section  213,  if  the  case  be  triable  there- 
in, or  if  not,  by  the  court  to  which,  after  indictment,  it 
may  be  sent  or  removed  for  trial. 

§  640.  The  defendant  may  be  admitted  to  bail  by  a 
magistrate,  as  provided  in  the  last  two  sections,  upon 
being  held  to  answer,  or  at  any  time  before  the  return 
of  the  depositions  and  statements,  to  the  court. 

§  641.  In  the  several  cities  of  this  state,  the  applica- 
tion for  admission  to  bail  must  be  upon  notice  of  at 
least  two  days,  to  the  district  attorney  of  the  county ; 
and  the  committing  magistrate,  upon  the  like  notice, 
in  writing,  requiring  him  to  do  so,  must  transmit  the 
depositions  and  statement,  or  a  copy  thereof,  to  the 
court  or  magistrate  to  whom  the  application  for  bail  is 
to  be  made. 

§  642.  If  the  application  be  made  to  the  court,  an  or- 
der shall  be  made  granting  or  denying  it,  and  if  it  be 
granted,  stating  the  sum  in  which  bail  may  be  taken. 

§  643.  If  the  application  be  made  to  a  magistrate,  he 
shall  certify,  in  writing,  his  decision  granting  or  deny- 
ing the  same  ;  and  if  he  grant  the  application,  shall  state 
in  the  certificate  the  sum  in  which  bail  may  be  taken ; 
which  certificate  he  shall  cause  to  be  forthwith  filed  with 
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the  clerk  of  the  court  to  which  the  depositions  and 
statement  are  required  to  be  sent. 

§  644.  If  the  application,  whenmade'to  a  magistrate, 
be  denied,  the  defendant  may  appeal  from  his  decision 
to  the  court  to  which  the  depositions  and  statements 
are  or  must  be  sent,  as  provided  in  section  213,  if  the 
case  be  triable  therein,  or  if  not,  to  the  court  to  which, 
after  indictment,  it  must  be  sent  for  trial. 

§  645.  The  appeal  shall  be  by  a  notice  in  writing,  to 
the  district  attorney,  that  the  defendant  appeals  from 
the  decision,  and  that  he  will  apply  to  the  court  to  be 
admitted  to  bail,  at  a  time  to  be  specified,  not  less  than 
five  days  from  the  service  of  the  notice. 

§  646.  The  decision  of  the  court,  granting  or  deny- 
ing bail,  either  upon  an  original  application,  or  upon 
an  appeal,  shall  be  final. 

§  647.  If  the  defendant  be  admitted  to  bail  by  a  mag- 
istrate, the  bail  shall  be  taken  by  the  magistrate  grant- 
ing the  orde  •,  or  by  any  other  magistrate  of  the  same 
class,  according  to  the  classification  in  section  638,  in 
the  same  county,  city  or  village.  If  by  the  court,  it 
may  be  taken  either  by  the  court,  or  by  any  magistrate 
whom  they  may  designate,  in  the  county  in  which  the 
defendant  is  committed. 

§  648.  Bail  is  put  in,  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
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fendant,  in  the  discretion  of  the  court  or  magistrate,) 
and  acknowledged  before  the  court  or  magistrate,  in 
substantially  the  following  form  : 

^  An  order  having  been  made  on  the         day  of        , 
1849,  by  A.  B.,  a  justice  (f  the  peace,  of  the  town  of  , 

(or  as  the  case  may  be,)  that  C.  D  be  held  to  answer 
upon  a  charge  of,  (stating  briefly  the  nature  of  the  of- 
fence,) upon  which  he  has  been  duly  admitted  to  bail, 
in  the  sum  of       dollars : 

"We,  E.  F.,  of  (stating  his  place  of  residence  and  oc- 
cupation,) and  G.  H.,of  (stating  his  place  of  resideiice  and 
occupation,)  hereby  undertake,  that  the  above  named  C. 
D.  shall  appear  and  answer  the  charge  above  mentioned, 
in  whatever  court  it  may  be  prosecuted ;  and  shall  at  all 
times  render  himself  amenable  to  the  orders  and  process 
of  the  court,  and  if  convicted,  shall  appear  for  judgment, 
and  render  himself  in  execution  thereof;  or  if  he  fail  to 
perform  either  of  these  conditions,  that  we  will  pay  to 
the  people  of  the  state  of  New-York,  the  sum  of 
dollars,"  (inserting  the  sum  in  which  the  defendant  i& 
admitted  to  bail.) 

§  649.  The  qualifications  of  bail  are  as  follows: 

1.  Each  of  them  must  be  a  resident,  and  a  householder 
or  freeholder  within  the  state: 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution ;  but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  bail  to  justify  severally  in  amounts 
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less  than  that  expressed  in  the  undertaking,  if  the  whole 
justification  be  equivalent  to  that  of  two  sufficient  bail, 

§  650.  Except  as  prescribed  in  the  next  section,  the 
bail  may,  in  the  exercise  of  a  just  discretion,  be  taken, 
and  may  justify,  without  notice  to  the  district  attorney, 
or  reasonable  notice  may  be  required  by  the  court  or 
magistrate,  to  be  given  to  him  of  the  intention  to  give 
bail.  When  given,  the  notice  shall  be  as  prescribed  in 
the  next  section. 

§  651.  In^the  several  cities  of  this  state,  if  theoiience 
charged  be  a  felony,  a  previous  notice  of  at  least  two 
days,  of  the  time  and  place  of  giving  the  bail,  must  be 
served  upon  the  district  attorney  of  the  county,  sta- 
ting, 

1.  The  names,  places  of  residence  and  occupations 
of  the  proposed  bail. 

2.  A  general  description  of  the  real  or  personal  pro- 
perty of  the  bail,  in  respect  to  which  they  propose  to 
justify  as  to  their  sufficiency,  with  the  incumbrances 
thereon,  by  mortgage,  judgment  or  otherwise,  if  any. 

§  652.  The  bail  shall  in*all  cases  justify  by  affidavit, 
taken  before  the  court  or  magistrate,*  as  the  case  may 
be.  The  affidavit  must  state  that  they  each  possess  the 
qualifications  provided  in  section  649. 

§  653.  The  district  attorney,  or  the  court  or  magis 
trate,  may  thereupon  further  examine  the  bail  upon 
oath,  concerning'  their  sufficiency,  in  such  manner  ai 
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the  court  or  magistrate  may  deem  proper.  The  ques- 
tions put  to  the  bail,  and  their  answers  shall  be  reduc- 
ed to  writing,  and  shall  be  subscribed  by  them. 

§  654.  The  court  or  magistrate  may  also  receive  other 
testimony,  either  for  or  against  the  sufficiency  of  the 
bail,  and  may  from  time  to  time  adjourn  the  taking  of 
bail,  to  afford  an  opportunity  of  proving  or  disproving 
their  sufficiency. 

^  655.  When  the  examination  is  closed,  the  court  or 
magistrate  shall  make  an  order  either  allowing  or  dis- 
allowing the  bail,  and  shall  forthwith  cause  the  same, 
with  the  affidavits  of  justification,  and  the  undertaking 
of  bail,  to  be  filed  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  must  be  sent,  as  pre- 
scribed in  section  213. 

§  656.  Upon  the  allowance  of  the  bail  and  the  exe- 
cution of  the  undertaking,  the  court  or  magistrate  shall 
make  an  order,  signed  by  him,  wih  his  name  of  office, 
for  the  discharge  of  the  defendant,  to  the  following 
effect : 

"  To  the  sherift'  of  the  county  of    ,  ,   [or,  in 

the  city  and  county  of  New-York,  "  to  the  keeper  of 
the  city  prison  of  the  cfty  of  New- York  :"J  "  A.  B-, 
who  is  detained  by  you  on  a  commitment  to  answer 
a  charge  for.  the  offence  of,  [designating  it  generally,] 
having  given  sufficient  bail  to  answer  the  same,  you 
are  commanded  forthwith  to  discharge  him  from  your 
custody." 
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§  657.  If  the  bail  be  disallowed,  the  defendant  shall 
be  detained  in  custody  until  other  bail  be  put  in  and 
justify. 

Chapter  III. 

Bail  upon  an  indictment,  before  conviction. 

§  658.  When  the  offence  charged  in  the  indictment 
is  a  misdemeanor,  the  officer  serving  the  bench-war- 
rant, shall,  if  required,  take  the  defendant  before  a  ma- 
gistrate in  the  county  in  which  it  is  issued  or  in  which 
he  is  arrested,  for  the  purpose  of  giving  bail  as  pre- 
scribed in  sections  332  and  335. 

§  659.  If  the  offence  charged  in  the  indictment  be  a 
felony,  the  officer  arresting  the  defendant  shall  deliver 
him  into  custody,  according  to  the  command  of  the 
bench-warrant,  as  prescribed  in  section  33 1 . 

§  660.  When  the  defendant  is  so  delivered  into  cus- 
tody, if  the  felony  charged  be  bailable,  and  the  amount 
of  bail  have  been  fixed  by  the  court,  as  provided  in 
section  333,  bail  may  be  taken  by  the  court  in  which 
the  indictment  was  found  or  to  which  it  is  sent  or  re- 
moved, or  by  any  magistrate  in  the  county,  having  au- 
thority to  admit  a  defendant  to  bail,  upon  being  held 
to  answer  before  indictment,  as  provided  in  sections 
638  and  639. 
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§  661.  The  bail  must  be  put  in  by  a  written  underta- 
king, executed  by  two  sufficient  sureties,  (with  or  with- 
out the  defendant,  in  the  discretion  of  the  court  or  ma- 
gistrate,) and  acknowledged  before  the  court  or  ma- 
gistrate, in  substantially  the  following  form: 

**  An  indictment  having  been  found  on  the  day 

of  ,  1849,  in  the  court  of  semons  of  the  county  of 

.  Albany,    or  as  the  case  may  be,]  charging  A.  B.  with 

the  crime  of,  [designating  it  generally,]  and  he  having 

been  duly  admitted  to  bail  in  the  sum  of  dollars: 

"We,  C.  D.,  of  [stating  his  place  of  residence  and 
occupation,]  and  E.  F.,  of  [stating  his  place  of  resi- 
dence and  occupation,!  hereby  undertake,  that  the 
above  named  A.  B.  shall  appear  and  answer  the  indict- 
ment above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  shall  at  all  times  render  himself  amen- 
able to  the  orders  and  process  of  the  court:  and  if  con- 
victed, shall  appear  for  judgment,  and  render  himself 
in  execution  thereof;  or  if  he  fail  to  perform  either  of 
these  conditions,  that  we  will  pay  to  the  people  of  the 
state   of  New- York,  the  sum  of  dollars,"  [in- 

serting the  sum  in  which  the  defendant  is  admitted  to 
bail.] 

§  662.  The  provisions  contained  in  sections  649  to 
657,  both  inclusive,  shall  apply  to  the  qualifications  of 
the  bail,  and  to  all  the  proceedings  respecting  the  put- 
ting in  and  justifying  of  bail,  and  incident  thereto. 
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Chapter  IV. 

Bail  on  appeal. 

§  663.  In  the  cases  in  which  tiie  defendant  may  be 
admitted  to  bail  upon  an  appeal,  as  provided  in  section 
635,  the  order  admitting  him  to  bail  may  be  made,  ei- 
ther by  the  court  from  which  the  appeal  is  taken,  or 
the  presiding  judge  thereof,  or  by  the  appellate  court, 
or  a  judge  thereof,  or  by  a  judge  of  the  supreme  court, 
or  a  county  judge. 

§  664.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  b/  whom  it  may  be  ordered 
may  require  such  notice  of  the  application  therefor,  as 
he  may  deem  reasonable,  to  be  given  to  the  district  at- 
torney of  the  county  in  which  the  verdict  or  judgment 
was  originally  rendered. 

§  665.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in  in  all  respects,  in  the  manner  prescribed 
by  sections  649  to  657,  both  inclusive ;  except  that  the 
undertaking  of  the  bail  shall  be  to  the  effect  that  the 
defendant  will,  in  all  respects,  abide  the  orders  and 
judgment  of  the  appellate  court  upon  the  appeal. 
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Chapter  V. 

Ueposite  instead  of  bail. 

§  666.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  county  in  which  he  is  held  to  an- 
swer, the  sum  mentioned  in  the  order;  and  upon  de- 
livering to  the  officer  in  whose  custody  he  is,  a  certifi- 
cate of  the  deposite,  he  shall  be  discharged  from  custody. 

§  667.  If  the  defendant  have  given  bail,  he  may  at 
any  time  before  the  forfeiture  of  their  undertaking,  in 
like  manner  deposite  the  sum  mentioned  in  the  under- 
taking; and  upon  the  deposite  being  made,  the  bail 
shall  be  exonerated. 

§  668.  If  money  be  deposited  as  provided  in  the  last 
section,  bail  may  be  given  in  the  same  manner  as  if  it 
had  been  originally  given  upon  the  order  for  admission 
to  bail,  at  any  time  before  the  forfeiture  of  the  deposit. 
The  court  or  magistrate  before  whom  the  bail  is  taken, 
shall  thereupon  direct  in  the  order  of  allowance,  that  the 
money  deposited  be  refunded  by  the  county  clerk  to  the 
defendant ;  and  it  shall  be  refunded  accordingly. 

§  669.  Where  money  has  leen  deposited,  if  it  remain 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of 
a  fine,  the  county  clerk  shall,  under  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine,  shall  refund  the  surplus,  if  any,  to 
the  defendant. 

Chapter  VI. 

Surrender  of  the  defendant. 

§  670.  At  any  time  before  the  forfeiture  of  their  un- 
dertaking, the  bail  may  surrender  the  defendant  in  their 
exoneration,  or  he  may  surrender  himself,  to  the  officer 
to  whose  custody  he  was  committed  at  the  time  of  giv- 
ing bail,  in  the  following  manner: 

1.  A  certified  copy  of  the  undertaking  of  the  bail  shall 
be  delivered  to  the  officer,  who  shall  detain  the  defend- 
ant in  his  custody  thereon,  as  upon  a  commitment,  and 
shall  by  a  certificate  in  writing  acknowledge  the  sur- 
render t 

2.  Upon  the  undei  taking  and  a  certificate  of  the  of- 
ficer, the  court  in  which  the  indictment  or  the  appeal 
as  the  case  may  be,  is  pending,  may,  upon  a  notice  of 
five  days  to  the  district  attorney  of  the  county,  with  a 
copy  of  the  undertaking  and  certificate,  order  that  the 
bail  be  exonerated ;  and  on  filing  the  order  and  the  par 
pers  used  on  the  application,  they  shall  be  exonerated 
accordingly. 

§  671.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  charged,  and 
at  any  place  within  this  state,  may  themselves  arrest 
him,  or  by  a  written  authority  endorsed  on  a  certified 
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copy  of  the  undertaking,  may  empower  any  person  of 
suitable  age  and  discretion  to  do  so. 

§  672.  If  money  have  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the'  forfeiture 
thereof,  shall  surrender  himself  to  the  oHicer  to  whom 
the  commitment  was  directed,  in  the  manner  provided 
in  the  last  two  sections,  the  court  shall  order  a  return 
of  the  deposite  to  the  defendant,  upon  producing  the 
certificate  of  the  officer  showing  the  surrender,  and  upon 
a  notice  of  five  days  to  the  district  attorney,  with  a 
copy  of  the  certificate. 

Chapter  VII. 

Forfeiture  of  the  undertaking  of  bail,  or  of  the  deposite  of  money. 

§  673.  If,  without  sufficient  excuse,  the  defendant 
neglect  to  appear  for  arraignment,  or  for  trial  or  judg- 
ment, or  upon  any  other  occasion  where  his  presence 
in  court  may  be  lawfully  required,  or  to  surrender  him- 
self in  execution  of  the  judgment,  the  court  shall  direct 
the  fact  to  be  entered  in  its  minutes,  and  the  under- 
taking of  his  bail  or  the  money  deposited  in^ead  of 
bail,  as  the  case  may  be,  shall  thereupon  be  declared 
forfeited. 

§  674.  If,  at  any  time  before  the  final  adjournment  of 
the  court,  the  defendant  appear  and  satisfactorily  ex- 
cuse  his  neglect,  the  court  may  direct  the  forfeiture  of 
the  undertaking  or  deposite  to  be  discharged,  upon  such 
{terms  as  shall  be  just. 
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§  675.  If  the  forfeiture  be  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may,  at  any 
time  after  the  adjournment  of  the  court,  proceed  by 
action  only,  against  the  bail  upon  their  undertaking. 

§  676.  If  by  reason  of  the  neglect  of  the  defendant 
to  appear,  as  provided  in  section  673,  money  deposited 
instead  of  bail  is  forfeited,  and  the  forfeiture  be  not 
discharged  or  remitted  as  provided  in  section  674  and 
677  the  county  clerk  with  whom  it  is  deposited,  may, 
at  any  time  after  the  final  adjournment  of  the  court, 
apply  the  money  deposited  to  the  use  of  the  county. 

§  677.  After  the  forfeiture  of  the  undertaking  or  de- 
posite  provided  in  this  chapter,  the  county  court  of  the 
county  may,  upon  good  cause  shown,  remit  the  forfeit- 
ure or  any  part  thereof,  upon  such  terms  as  shall  ap- 
pear just  and  equitable. 

§  678.  The  application  must  be  upon  at  least  five 
days'  notice  to  the  district  attorney  of  the  county,  with 
copies  of  the  affidavits  and  papers  on  which  it  is 
founded  ;  and  can  be  granted  only  upon  payment  of  the 
costs  and  expenses  incurred  in  the  proceedings  for  the 
enforcement  of  the  forfeiture. 
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Chapter  VIII. 

Re -commitment  of  the  defendant  after  having  given  bail. 

§  697.  The  court  to  which  the  committing  magistrate 
shall  return  the  depositions  and  statement,  or  in  which 
an  indictment  or  an  appeal  is  pending,  or  to  which  a 
judgment  on  appeal  is  remitted  to  be  carried  into  effect, 
may,  by  an  order  to  be  entered  in  its  minutes,  direct 
the  arrest  of  the  defendant,  and  his  commitment  to  the 
officer  to  whose  custody  he  was  committed  at  the  time 
of  giving  bail,  and  his  detention  until  legally  discharg- 
ed, in  the  following  cases  : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has 
incurred  a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof,  as  provided  in  section  673. 

2.  When  it  satisfactorily  appears  to  the  court,  that 
his  bail,  or  either  of  them,  are  dead,  or  insufficient,  or 
have  removed  from  the  state : 

3.  Upon  an  indictment  being  found  in  the  cases  pro- 
vided in  section  336. 

§  680.  The  order  for  the  recommitment  of  the  de- 
fendant shall  recite,  generally,  the  facts  upon  which  it 
is  founded  and  shall  direct  that  the  d^  fendant  be  ar- 
rested by  any  sheriff,  constable,  marshal  or  policeman 
within  this  state,  and  committed  to  the  custody  of  the 
sheriff  of  the  county  where  the  depositions  and  state- 
ment were  returned,  or  the  indictment  was  found  or  the 
conviction  was  had,  as  the  case  may  be,  to  be  detained 
until  legally  discharged. 
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\  6S1.  TJie  defendant  may  be  arrested  pursuant  to  the 
ocd.i^jp^  npon  a  certified  copy  thereof,  in  any  county,  in 
thesjiflfi^.niam^e^ra^  ujwna  w&rra^t  of  arrept;  except, 
thaj  wfeep^ayrepted  ijpi ,  another!  coui;i,ty^  the  order  need^ 
n9,t.bp,  eii,<Jt9jped>y  a.,n)i^agistrate,oirtl?iat  county, 

§  682.  If  the  order  recite,  as  the  ground  upon  which- 
it  is  made,  the  failure  of  the  defendant  to  appear  for 
judgment  upon  conviction,  the  defendant  must  be  com- 
mitted according  to  the  requirement  of  the  order. 

§^68»i  If.thp  wder^b?  nxade  for^an^  othfi^TjCavis?,  wd- 
the^.offeppe  be  ba^aWe,  th^  cpurt.m^y  fix^the  anjioimt  o^ - 
bj|^^  ajp^^  i^i^y^couse  a^diTiBctiw  iipigftrfed  i^  the., 

order  tl^atjthje  d^eijM^t,  be.a4q!Utteid  to^.b^U  in  the,. 
«um  fixed,  which  shall  be  sp^^e4rinjti^?,,oxdex- 

4  684,  Wheur  the  defendant  is^  admitted  to>bail,  the 
ba^lm^X  ^^^  tftk^ja.  l^y  afij,  ni^gj^trfite  ii^,  the-  cou^ity, 
having  authority  iQ,a,i3imi^i.r)  ca^e  to  admit^to  bail  ^ppx\c 
the  holding  of  the  defendant  to  answer  before  indict- 
ment, as  prescribed  in  sections  638  and  639,  or  by  any 
^ther  magistrate  to  be  designated  by  the  court. 

§  685.  When  bail  is  taken  upon  the  re-commitment 
of  the  defendant,  the  undertaking  of  bail  shall  be  in 
substantially  the  following  form: 

"  An  order  having  been  made  on  the        day  of 
1849,  by  the  court  of  (naming  the  court,)  that  A.  B.,  be 
admitted  to  bail  in  the  sum  of  dollars,  in  an  ac- 

tion pending  in  that  court  against  him  in  behalf  of  the 

[Fourth  Eep.]  18 
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people  of  the  state  of  New- York,  upon  an  [information^ 
presentment,  indictment,  or  appeal,  as  the  case  maybe,] 
"  We  C.  D.,  of  [stating  his  place  of  residence  and 
occupation,]  and  E.  F,  of  [stating  his  place  of  residence 
and  occupation,]  hereby  undertake  that  the  above  named 
A.  B.,  shall  appear  in  that  or  any  other  court,  in  which 
his  appearance  may  be  lawfully  required  upon  that  [in- 
formation, presentment,  indictment  or  appeal,  as  the 
case  may  be,]  and  shall  at  all  times  render  himself 
amenable  to  its  orders  and  process,  and  appear  for  judg- 
ment, and  surrender  himself  in  execution  thereof;  or  if 
he  fail  to  perform  either  of  these  conditions,  that  we 
will  pay  to  the  people  of  the  state  of  New- York  the  sum 
of  dollars*'  [inserting  the  sum  in  which  the  de- 

fendant is  admitted  to  bail.] 

§  686.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  in  the  manner,  prescribe 
ed  by  sections  649  to  657,  both  inclusive. 
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TITLE  XII. 

OF  MISCELLANEOUS  PROCEEDINGS. 

Chapter  I.  Compelling  the  attendance  of  witnesses. 
II.  Examination  of  witnesses^  eonditionally. 
III.  Examination  of  witnesses  on  commission. 

ly.  Inquiry  into  the  insanity  of  the  defendant»4>efore  trial,  or  alter  eon* 
Tiction. 
y.  Dismissal  of  the  action,  before  or  after  the  indictment,  for  want  of 

prosecution,  or  otherwise. 
yi.  Remitting^  the  punishment,  in  certain  cases. 
yil.  Proceedings  against  oorporationi. 
ym.  Entitling  affldayits. 
IX.  Errors  and  mistakes  in  pleadings  and  other  proceedings. 
X.  Disposal  of  property,  stolen  or  embezzled. 
XI.  Seals  of  the  courts  of  original  criminal  jurisdiction. 
XII.  The  public  prosecutor. 

Chapter  I. 

Compelling  the  attendance  of  witnessee. 

§  687,  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required,  is  a  sub- 
poena. 

§  688.  A  magistrate,  before  whom  an  information  is 
laid  or  to  whom  a  presentment  of  a  grand  jury  is  sent, 
may  issue  subpoenas,  subscribed  by  him,  for  witnesses 
within  the  state,  either  on  behalf  of  the  people  or  of 

the  defendant. 

* 

§  689.  The  district  attorney  of  the  county  may  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the 
state,  in  support  of  the  prosecution  or  for  such  other 
witnesses  as  the  grand  jury  may  direct,  to  appear  be- 
fore the  grand  jury,  upon  any  inyestigation  pending  be- 
fore them. 


§  690.  The  district  attorney  may,  in  like  manner,  issue 
subpcenas  subscribed  by  him,  for  witnesses  within  the 
state,  in  support  of  an  indictmeht,  to  ap^ar  before  the 
court  at  which  it  is  to  be  tried. 

§  691,  The  clerk  of  the  cbiirt  at  which  an  indictinent 
is  to  be  tried,  shall  at  all  times,  upon  the  application  of 
the  defendant,  and  without  charge,  issue  as  many  blank 
subpoenas  under  the  seal  of  the  court  and  subscribed  by 
him  as  clerk,  for  witnesses  within  the  state,  as  may  be 
required  by  the  defendant! 

§  692.  A  subpoena,  authorised  by  the  last  four  sections, 
shall  be  substantially  in  th6  foll^rv^ing  form : 

"  In  the  name  of  the  people  of  the'  state^of  New-York : 
ToA.  B; 

^^  You  are  commanded  to  appear  before  C.  D,  a  justice 
of  the  peace  of  the  town  of  ,  [or  "  the  grand  jury 

of  the  county  of  ,"  or  "  the  court  of  sessions  of 

the  codtity'  6lf  ,»'  or  eaf^  Oib  tfaise'  ma^  be;j  lit 

[namingi  the  pliice,]  on'  [:8ttiti!iigt  the  day  and'  houi\]ra£Far 
witness  in'  a^crimindi  at tioif 'pvoiieeuted  bythe  peofile'oi^ 
the  mitfa  of  New-Ydfk,iagbinst'B.  H>. 

''Dated  at  the  town  of  ,  [as  ttt^ dme^  ihay' 

be,]  the        day  of        ,  1849. 

"  G.  H.,  justice  of  the  peace,'*  [or  "  L  K.,  distri<!t 
attorney,"  or  "  fiy  order  of  tHe  ciourt,  L.  lit!,  cleric,'^  as 
the  case  may  be.] 
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§  693-  If  books,  papQps  or  clocu^e^ts  ]}^  req^oiri^d,  a 
directioa  to  the  following  eflfect  shall.be  cpiitained  in.Jhe 
3ilbpo9Qa:  "And  you  are  required  also,  to  bring  with 
ypH  the  following,"  [4escribing  |ntelligil?ly  the  books, 
papers  or  documents  required.  | 

§>  694.  A.  peace  officer .  jsm»t  eefsve,  within,  hia  town 
or  county,  as  the  cane  nmy  Jbe,  any  «abpfl^na,^deli¥ered 
to  him  for  service^  either  on  the  part .  of  the  people .  or 
of  the  defendant ;  and  must  make  a  written  return  of 
'  the  service,  subscribed  by  him,  stating  the  time  and  place 
of  service,  without  delay.  A  subpoena  may,  however, 
bei  served  by  aAyiOtber  person. 

§  695.  The  service  of  a  subpoena  shall  be  by  delivering 
a  copy  and  showing  the  original  to  th^  witness,  person- 
ally. 

§  696.  When  a  ,  person  shall  attend  before  a  maj^is- 
trate,  grand  jury  or  court,  ,as  a  witness  on  behalf  of  the 
people  upon  a  subpoena,  or  by  virtue  of  an  undertaking, 
and  it  shall  appear  that  he  has  come  from  any  place  out 
of  the  county,  or  that  he  is  poor,  the  court,  if  the  atten- 
dance of  the  witness  be  upon  a  trial,  by  ^^  ordej;  enter- 
ed in  its  minutes,  or  in  .any  other  case,  the  coynty  judge, 
by  an  order  subscribed  by.  him,  may  direct. the  treasu- 
rer of  the  county  to,  pay  the  witness  a.  reasonable  i^um, 
to  be  specified  in  the  order,  for  his  expenses. 

§  697.  Upon  the  production  of  the.  oyd^r  .or  a,  certified 
copy  thereof  the  county  treasurer  shall  pay  the  witness 
theisun>,specified  therein  .out  of  the  99unty  treasury. 
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§  698.  No  person  shall  be  obliged  to  attend  as  a  wit- 
ness, before  any  court  or  judge,  out  of  the  county  where 
the  witness  resides  or  is  served  with  the  subpoena,  unless 
a  judge  of  the  court  in  which  the  offence  is  triable,  or  a 
judge  of  the  supreme  court,  or  a  county  judge,  upon  an 
affidavit  of  the  prosecutor  or  district  attorney,  or  of  the 
defendant  or  his  counsel,  stating  that  he  believes  that 
the  evidence  of  the  witness  is  material  and  his  attend- 
ance at  the  examination  or  trial  necessary,  shall  en- 
dorse on  the  subpoena  an  order  for  the  attendance  of 
the  witness. 

§  699.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  answer  as  a  witness,  may  be  punished  by 
the  court  or  magistrate,  as  for  a  criminal  contempt  of  a 
court  of  record. 

§  700.  A  witness,  disobeying  a  subpoena  issued  on 
the  part  of  the  defendant,  shall  also  forfeit  to  the  de- 
fendant the  sum  of  fifty  dollars,  which  may  be  recov- 
ered in  a  civil  action. 

Chapter  II. 

Examination  of  witnesaes,  conditionally. 

§  701.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offence,  he  may,  either  before  or 
after  indictment,  have  witnesses  examined  condition- 
ally on  his  behalf,  as  prescribed  in  this  chapter,  and 
not  otherwise. 

§  702.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  state,  or  is  so  sick  or  infirm  as  to 
afford  reasonable  grounds  for  apprehending  that  hs  will 
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be  unable  to  attend  the  trial,  the  defendant  may  apply 
for  an  order  that  the  witness  be  examined  conditionally. 

§  703.  The  application  must  be  made  upon  affidavit, 
showing, 

1.  Th^  nature  of  the  offence  charged; 

2.  The  state  of  the  proceedings  in  the  action ; 

3.  The  name  and  residence  of  the  witness,  and  that 
his  testimony  is  material  to  the  defence  of  the  action ; 
and, 

4.  That  the  witness  is  about  to  leave  the  state,  or  is 
so  sick  or  infirm  as  to  afford  reasonable  grounds  for  ap- 
prehending that  he  will  be  unable  to  attend  the  trial. 

§  704.  The  application,  if  made  during  the  term, 
must  be  made  to  the  court. 

§  705.  If  not  made  during  the  term,  the  application 
may  be  made  as  follows : 

1.  When  the  indictment  is  pending  in  a  court  of  oyer 
and  terminer,  or  in  a  court  of  sessions  other  than  in  the 
city  and  county  of  New- York,  to  a  judge  of  the  supreme 
county  or  to  the  county  judge ; 

2.  When  the  indictment  is  pending  in  the  court  of 
sessions  of  the  city  and  county  of  New- York,  to  the  re- 
corder of  that  city,  or  to  one  of  the  three  judges  of  the 
court  of  common  pleas  for  the  city  and  county  of  New- 
York; 

3.  When  the  indictment  is  pending  in  a  mayor's  or 
recorder's  court,  to  the  recorder  of  the  city  in  which  it 
is  pending. 
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§  706.  If  the  court  or  officer,  to  whom  the  application 
is  made,  be  satisfied  that  the  examination  of  the  wit- 
nei^s  is  necessary  to  the  attainment  of  justice,  an  order 
shall  be  made  that  the  witness  be  examined  condition- 
ally at  a  specified  time  and  place,  and  that  a  copy  of 
the  order,  and  of  the  affidavit  on  which  it  was  granted, 
be  senred  on  the  district  attorney,  within  a  specified 
time  before  that  fixied  for  the  examination. 

§  707.  If  the  order  be  made  by  the  court,  it  may  di- 
rect that  the  examination  be  taken  before  a  judge  there- 
of, or  before  a  magistrate  in  the  county,  to  be  named 
in  the  order.  If  made  by  any  of  the  officers  mentioned 
in  section  705,  it  shall  direct  the  examination  to  be  ta- 
ken before  him. 

§  708.  On  proof  being  fumidied  to  the  officer  before 
whom  the  examination  is  appointed,  of  the  serriccof  a 
copy  of  the  order,  and  of  the  affidarit  on  which  it  was 
granted,  on  the  district  attorney,  if  no  counsel '  appear 
on  the  part  of  the  pedple,  the  examination  shall  fffo- 
ceed. 

§  709.  If  the  district  attorney,  or  other  counsel  appear 
on  the  part  of  the  people,  and  it  be  shown  to  the  satis- 
faction of  the  court  or  officer,  by  affidavit  or  other  proof, 
or  on  the  examination  of  the  witness,  that  he  is  not 
about  to  leave  the  state,  or  is  not  sick  or  infirm,  or  that 
the  application  for  the  examination  was  made  to  avoid 
the  examination  of  the  witness  on  the  trial,  the  examina- 
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tion  iAmU  not  take  place ;  othefTwide;  the:  examination 
shall  proceed. 

§  710.  The  testimony  given  by  the  witness  must  be 
reduced  to  writing,  and  authenticated  in  the  same  man- 
ner as  the  testimony  of  d  witness  taken  in  support  of  an 
information^  as  prescribed  in  section  196. 

§  711.  The  deposition  shall  be  retained  by  the  officer 
taking  it,  and  filed  by  him  in  the  officeiof  the  clert  of 
the  court  without  unnecessary  delay- 

§  7 1 2.  The  deposition,  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon 
its  being  satiislfaetorily  proved  that  the  witness  is  una- 
ble to  attend  the  trials  by  reason  of  his  death,  insanity, 
*  sn^kness  or  infirmity,  or  of  fais'  contisitied  absence  ffom 
the  state,' so  that  his  attendance  could  not  be  compell- 
ed by  subpiBna  or  attachment. 

§  713.  The  deposition  shall  not,'  however,  be  Tead,  if 
it  be  satisfactorily  shown,  that  the  copy  of  the  order  and 
the  aflSfdavit  on  which  it  tras  founded  was  laot  served 
on  the  district  attorney,  as  directed,  or  that  the  exami- 
nation was  in  some  respect  unfair  or  not  conducted  as 
prescribed  in  this  chapter. 

§  714.  Upon  the  reading  of  the  deposition  in* evi- 
dence, the  same  objections  may  be  taken  to  any  ques- 
tion ot  answer  conlaitied  therein,  as  if  the  witness  had 
been  examined  orally  in  court 
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§  7 1 5.  The  attendance  of  the  witness  may  be  compell- 
ed by  the  officer,  by  a  subpoena  issued  and  subscribed  by 
him,  or  by  the  clerk  of  the  court,  under  the  seal  there- 
of. 

§  716.  Disobedience  to  the  subpoena,  or  a  refusal  to 
be  sworn  or  to  answer,  as  a  witness,  may  be  punished 
by  the  court  or  officer,  as  for  criminal  contempt  of  a 
court  of  record ;  and  the  witness  shall  also  forfeit  to  the 
defendant,  the  sum  of  fifty  dollars,  which  may  be  re- 
covered in  a  civil  action. 

Chapter  III. 

Examioation  of  witnettes  on  eommiMion. 

§  717.  When  an  issue  of  fact  is  joined  upon  an  in- 
dictment, the  defendant  may  have  any  material  witness 
residing  out  of  the  state,  examined  in  his  behalf,  as 
prescribed  in  this  chapter,  and  not  otherwise. 

§  718.  When  a  material  witness  for  the  defendant,  re- 
sides out  of  the  state,  the  defendant  may  apply  for  an  or- 
der that  the  witness  be  examined  on  a  commission. 

§  719.  A  commission  is  a  process  issued  under  the 
seal  of  the  court  and  the  signature  of  the  clerk,  directed 
to  one  or  more  persons,  designated  as  commissioners, 
authorizing  them  to  examine  the  witness  upon  oath,  on 
interrogatories  annexed  thereto,  to  take  and  certify  the 
deposition  of  the  witness,  and  to  return  it,  according  to 
the  directions  given  with  the  commission. 
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§  720.  The  application  must  be  made  upon  affidavit, 
showing, 

1.  The  nature  of  the  offence  charged: 

2.  The  state  of  the  proceedings  in  the  action,  and 
that  issue  of  fact  has  been  joined  therein : 

3.  The  name  of  the  witness,  and  that  his  testimony  is 
material  to  the  defence  of  the  action  : 

4.  That  the  witness  resides  out  the  state. 

§  721.  The  application,  if  made  during  the  term,  must 
be  made  to  the  court. 

§  722.  If  not  made  during  the  term,  the  application 
may  be  made  as  follows : 

1.  When  the  indictmant  is  pending  in  a  court  of  oyer 
and  terminer,  or  in  a  court  of  sessions,  except  in  the  city 
and  county  of  New- York,  to  a  judge  of  the  supreme 
court  or  to  the  county  judge : 

2.  When  the  indictment  is  pending  in  the  court  of 
sessions  of  the  city  and  county  of  New- York,  to  the  re- 
corder of  that  city,  or  to  one  of  the  three  judges  of  the 
court  of  common  pleas  for  that  city  and  county : 

3.  When  the  indictment  is  pending  in  a  may.  r's  or 
recorder's  court,  to  the  recorder  of  the  city  in  which  it 
is  pending. 

§  723.  If  the  application  be  made  to  the  court,  it  may 
be  without  notice  to  the  district  attorney,  unless  the 
court  direct  notice  to  be  given,  in  which  case  it  shall 
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prescribe  the  maimer  of  giving  tlie.€nme.  If  made  to 
one  of  the  officers  mentioned  in  the  last  sectipn^  thfi.ap- 
plication  must  be  upon  five  days  notice  to  the  district 
attorney,  with  a  copy  of  the  affidavit  upon  which  it  is 
founded. 

§  724.  If  the  court  o  officer,  to  ixrh^m, (he  application 
is  made,  be  satisfied  that  the  witncfss  resides  put  of  the 
state,  and  that  his  examination  is  necessary  to  the  at- 
tainment of(  justice,  «a  order  shall  bQ' made  that  a  com- 
mission be  issued  to  take  his  teistUnQny: 

.  §  725.  I£:thefipplioa4:i!9n;foria)eommi^J9n  be  granted 

the  court  or  judge  shall  insert- in  the.  oAikr  tber^feri  a 

direction  that  the  triaLof  theiadiK^tment  be?  stayed  for  a 

specified  time,  reasonably  isuflicietnt  .ibr  tbe  >ex^ettlion 

■  Mai  return  of  the-^^EQiuissiQu. 

§  726.  When  the  commission  is  ordered,  the  defend- 
ant must  serve  upon  the  district  attorney,  without  delay, 
a  copy  of  the  interrogatories  to  be  annexed  thereto,  with 
notice  of  two  days  of  their  settlement  before  an  officer, 
who  might  have  granted  the  order  out  of  term,  as  pro- 
vided in  section  722. 

§  727.  The  district  attorney,  may,  in  like  m^iiQner 
serve  upon  the  defendant  or  his  counsel,  cross-interro- 
gatories to  be  annexed  to  the  commission,  with  the  like 
notice  of  the  settlement  thereof. 
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§728.  Iftthe  ifttonrogatoriesy  either  pitrty  may  inaert 
any  question  pertinent  to  the  issue. 

§  729.  Upon  the  settlement  of  the  interrogatories,  the 
judge  shall  expunge  any  question  not  pertinent  to  the 
issue,  and  shall  modify  the  questions  so  as  to  conform 
them  to  the  rules'  of  evidence,  and  when  settled,  shall 
endorse  upon  them  hid  allowance  and  annex  them  to  the 
commission. 

§780.  Unl^is^^  thl3''  piurtiesi  otfaerwii^e:  oonsettt^by  an 
end&r^mmit  xtp^r^'  the'^  ct>nnnisifioii>  tb^  officer  ^faail  en* 
doH^- th^^mii  tf'  Aitefation,  as^  toUhermannerin  which:  itf 
sfaaU  be  retMtned;  and-  may  in'  bis:  discretioB'  direct  that, 
it  be  returned- by  mail  osr^  dth«^i^s^,  addressed^  to  the' 
cletk^of  the  c^tirt^  ifi-  ^hicb^  the*  iedictiftetft  is^pending, 
deft^^natitig  bls^  n^eifBiiie  a»d^  the-  place:  where: bis  offiee*  is;i 
kept.' 

§  731.  The  commissioners  or  any  one  of  them,  unless 
otherwise  specially  directed,  may  execute  the  commis- 
sion as  follows : 

h  They  shair  publicly  admiaister  an^  oath  to  the  wit- 
ness, that  his  answers  given  to  the  interrogatories  shalL 
be  the  truth,  the  whole  truth,  and  nothing  but  the  truth : 

21  They  stiairccCuse  the  eiatniMation  of  ttie  witneiss  to 
be  reduced  to  writing*: 

3l  They  ^dll'  write"  thef  Aht^ets  of  the'  witiie^}  as' 
nd4i*'8fer^bstibl#itt  tffeil&tagtiafge*  m't^hicti  HegiVfei^thcmi 
and^^atU  ]«^dlto  Ulin  eWch  dil^wer  cu^  it  is  tbtk^Yi  doWB^ 
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and  correct  or  add  to  it,  until  it  is  made  conformable  to 
what  he  declares  is  the  truth : 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  for  which  he  declines  answering  it, 
as  he  gives  it  must  be  stated : 

6.  If  any  papers  or  documents  are  produced  before 
them  and  proved  by  the  witness  they  shall  be  annexed 
to  his  deposition  and  be  subscribed  by  the  witness,  and 
certified  by  the  commissioners : 

6.  The  commissioners  shall  subscribe  their  names  to 
each  sheet  of  the  deposition,  and  annex  the  deposition, 
with  the  papers  and  documents  proved  by  the  witness, 
to  the  commission,  and  must  close  up  under  seal  and  ad- 
dress the  same,  as  directed  on  the  commission. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  the  commissioners  shall  immediately  depoat 
it  in  the  nearest  post-office.  If  any  other  direction  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
officer,  on  the  commission^  as  to  its  return,  they  must 
comply  with  the  direction. 

§  733.  A  copy  of  the  last  section  must  be  annexed  to 
the  cocpmission. 

§  733.  If  the  commission  and  retiun  be  delivered  by 
the  commissioners  to  an  agent,  he  must  deliver  the  same 
to  the  clerk  to  whom  it  is  directed,  or  to  a  judge  of  the 
court  in  which  the  indictment  is  pending,  by  whom  it 
may  be  received  and  opened,  upon  the  agent  making 
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affidavit  that  he  received  it  from  the  hands  of  one  of  the 
commissioners,  and  that  it  has  not  been  opened  or  altered 
since  he  received  it. 

§  734.  If  the  agent  be  dead  or  from  sickness  or  other 
casualty,  unable  personally  to  deliver  the  commission 
and  return  as  prescribed  in  the  last  section,  it  may  be 
received  by  the  clerk  or  judge  from  any  other  person, 
upon  his  making  an  affidavit  that  he  received  it  from  the 
agent,  that  the  agent  is  dead,  or  from  sickness  or  other 
casualty,  unable  to  deliver  it,  that  it  has  not  been  opened 
or  altered  since  the  person  making  the  affidavit  received 
it,  and  that  he  believes  it  has  not  been  opened  or  altered, 
since  it  came  from  the  hands  of  the  commissioners. 

§  735.  The  clerk  i|or  judge  receiving  and  opening  the 
commission  and  return,  must  immediately  file  it  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is 
pending. 

§  736.  If  the  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  it  is  addressed,  must  receive  it 
from  the  post  office  and  open  und  file  it  in  his  office, 
where  it  shall  remain  unless  the  court  otherwise  direct. 

§  737.  The  commission  and  return  shall  at  all  times 
be  open  to  the  inspection  of  the  parties,  who  shall  be 


furnished  by:  the  .  cl^rk  with  cpf^ii  of  the^sam^,r  or  <d 
such  part  thereof,  as  they'  way  reqmir^>;  oo^^^payment  of : 
his  fees,  at  the  rate  of  five  cents  for  every  hui^ired  word^,. 

§.738r  The  deposition  taken  ujider  the  coB)n;^9fsioii 
may  be  read  in  evidence  by  either,  iwurty,  on  the  trials 
and  the  same  objections  may  be  takeato  any  questiOft: 
in  the  int^rogatorieB;  or  to  ajay.  answers  in  the  deposi-!^ 
tion,  a^if  the  witness  had  been  e^canw^  o^Uy  in  court* 

Chapter.  IV. 

Inquiry  into- the  ioMiiity  of  the  defiendant,  before  triml  ,or  after  iOoarietion*  ■ 

§  739*  An. act  done  by  a  person  ina  sta^e  of  insanity, 
cannot  be  punished  as  a^public  offenpej  nor  can  a  per^ 
son  be  tried,  adjudged  to  punishment,  or  punished,  for 
a  public  offence,  wliile  he  is  jnsane. 

§  740.  When  an  indictment  is  calted  for  trial,  or  upon 
conviction  the  defendant  is  brought  up  for  judgment,  if 
a  doubt  shall  arise  as  to  the  sanity  of  the  defendant,  the 
court  shall  order  a  jury  to  be  impanelled  from  the  jttrors 
summoned  and  returned  ibr  the  term,  or  who  may  be 
summoned  by  direction  of  the  court  as  provided  in  sec- 
tions 405.  to  410,  both  inclusive,  to  inquire  into  the  fact. 

§•741.  The- trial  of  the  indictment  or  the  pronouncing 
of  the.  judgment,. as  the  case  may  be„ahaU  be  suspend- 
ed, until  the  question,  of  insanity  shall  be^  determined; 
by  the  verdict  of  the  jury, 

§  742.  The  trial  of  the  question  of  insanity  shall  pro- 
ceed in  the  following  order : 


1.  The^catmsel  for  the  defendant  shall  open  the  case, 
and  offer  evidence  in  «opport  of  the  allegation  of  in- 
isanity. 

5.  The  counsel  for  the  people  shall  open  their  case, 
and  offer  'evidence  in  support  thereof 

4.  The  parties  naay  then  respectively  offer  rebutting 
testimony  «nly,  nnless  the  court,  for  good  reason,  in  fa> 
theranee  «f  justice,  permit  them  to  off»  evidence  upon 
their  original  case* 

4.  When  the  evidence  is  concluded,  unless  the  case 
is  submitted  to  the  jiiry,«n  either  side  or  ^on  both  sides, 
without  argument,  the  counsel  for  the  people  must  com- 
mence, and  the  defendant  or  his  counsel  may  t^onclude 
the  argnmeirt  to  the  jury. 

5.  If  the  indictment  be  for  an  offence  pumishaUe  with 
Kieath  two  counsel  on  «ach  side  may  argue  the  cause  to 
the  jury ;  in  whichtcase  they  must  do  so  alternately.  If 
it  be  fi>r  any  other  offence,  the  «ourt  may,  in  its  discre- 
tion, restnct  the  argument  to  one  counsel  on  e^Lch  side. 

6.  The  court  «hall  then  charge  the  jury. 

§  743L  The  provisions  of  -section  497,  in  respect  to 
the  charge  of  the  court  to  the  jury  upon  the  trial  of  an 
indictment,  shall  apply  to  the  trial  of  the  question  of 
insaiiity. 

§  744«  If  the  jury  find  thatthe  defendant  is  sane,  the 
trial  of  the  indictment  shall  proceed,  or  judgment  may 
he  pronounced,  as  the  iCase  may  be. 

JTouRTH  Rep.]  13 
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§  745*.  If  the  jury  find  that  the  defendant  is  insane; 
the  trial  or  judgment  shall  be  suspended  until  he  be* 
come  sane ;  and  the  court,  if  it  deem  his  discharge  dan- 
gerous to  the  public  peace  or  safetjr,  may  order  (hat  he 
be  in  the  mean  time  committed  by  the  sheriff  to  the  stat& 
lunatic  asylum,  and  that  upon  his  becoming  sane,  he  be 
re  delivered  by  the  superintendent  of  the  asylum  to  the^ 
sheriff. 

{  746.  The  commitment  of  the  defendant,  as  menv 
tioned  in  the  last  section,  shall  exonerate  any  bail  he 
may  have  given,  or  shall  entit'e  any  person  authorized  tO' 
receive  the  property  of  the  defendant,  to  a  retuyn  of  any 
money  he  may  have  deposited  instead  of  1  aiL 

§  747..  If  the  defendant  be  received  in*  a  the  asylum,, 
he  must  be  detained  there  untilhe  become  sane.  When^ 
he  becomes  sane,  the  superintendent  shall  give  notice  to* 
the  sheriff  and  district  attorney  of  the  county,  of  that 
fact.  The  sheriff  shall  thereupon,  without  delav,  bring* 
the  defendant  from  the  asylum,  and  place  him  in  the 
proper  custody  until  he  be  brought  to  trial  or  judgment^ 
as  the  case  may  be,   or  be  otherwise  legally  discharged! 

§  718.  The  expenses  of  sending  i be  defendant  to  the 
asylum,  of  keeping  him  there  and  of  bring  ng  him.  bade 
shall,  in  the  first  instance,  be  chargeaUe  to  the  county 
from  which  he  was  sent ;  but  the  county  may  recover 
them  from^the  estate  of  the  defendant,  if  he  have  any,, 
or  from  any  relative,  town,  city  or  county,  bound  to  pre*- 
vide  for  and  maintain  him  elsewhere^ 
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Chapter  V. 

DiimiflMl  of  the  action,  before  or  after  indictment,  for  want  of  prosecution  or 

otherwise. 

§  749.  When  a  person  has  been  held  to  answer  for  a 
public  oflfence,  if  an  indictment  be  not  found  against 
him,  at  the  next  term  of  the  c  ourt  at  which  he  is  held 
to  answer,  the  court  shall  order  the  prosecution  to  be 
dismissed,  unless  good  cause  to  the  contrary  be  shown. 

§  750.  If  a  defendant  indicted  for  a  public  offence, 
whose  trial  has  not  been  postponed  upon  his  applica- 
tion, be  not  brought  to  trial  at  the  next  term  ot  the  couit 
in  which  the  indictment  is  triable,  after  the  same  is 
found,  the  court  shall  order  the  indictment  to  be  dismis- 
sed, unless  good  cause  to  the  contrary  be  shown. 

§  751.  If  the  defendant  be  not  indicted  or  tried,  as  pro- 
vided in  the  last  two  sections,  and  sufficient  reason  there- 
for be  shown,  the  court  may  order  the  action  to  be  con- 
tinued from  term  to  term,  and  in  the  meantime  may  dis- 
charge the  defendant  from  custody,  on  his  own  underta- 
king, or  on  the  undertaking  of  bail  for  his  appearance  to 
answer  the  charge  at  the  tinie  to  which  the  action  is 
continued. 

§  752.  If  the  court  direct  the  action  to  be  dismissed, 
the  defendant  shall,  if  in  custody,  be  discharged  there- 
from, or  if  admitted  to  bail,  his  bai'  shall  be  exonerated 
or  money  deposited  instead  of  bail,  shall  be  refunded  to 
him. 
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§  753.  The  court  may,  either  of  its  own  motion,  or 
upon  the  application  of  the  district  attorney,  and  in 
furtherance  of  justice,  order  any  action,  after  indict- 
ment, to  be  dismissed ;  but  in  such  case,  the  reasons  of 
the  dismissal  shall  be  set  forth  in  the  order,  which  must 
b3  entered  on  the  minutes. 

§  764.  The  entry  of  a  nolle  prosequi  is  abolished ;  and 
neither  the  attorney  general,  nor  the  distict  attorney, 
shall  hereafter  discontinue  or  abandon  a  prosecution 
for  a  public  oflfence,  except  as  provided  in  the  last  sec- 
tion. 

§  755.  An  order  for  the  dismissal  of  the  action^  as 
provided  in  this  chapter,  shall  be  a  bar  to  another  pro- 
secution for  the  same  offence,  if  it  be  a  misdemeanor; 
but  it  shall  not  be  a  bar  if  the  offence  charged  be  a 
felony. 

Chapter  VI. 

Remitting  punishment,  in  certain  cases. 

§  756.  When  the  master  of  a  vessel  arriving  from  a 
foreign  country,  is  convicted  of  having,  knowingly, 
brought  a  person  convicted  therein  of  a  public  offence, 
which,  if  committed  within  this  state,  would  be  a  felo- 
ny, to  a  place  within  the  state,  the  court  before  which 
the  convicrion  is  had,  may,if  satisfied  that  the  defendant 
has  reconveyed  the  convict  to  the  place  from  which  he 
took  him,  and  on  payment  of  the  costs  of  prosecution. 


order  the  punishment  upon  the  eonvietion  to  be  re- 
mitted. 

Chapter  VII. 

Proceedings  agaiAft  eorpontions. 

§  757.  Upon  an  information  or  presentment  against  a 
corporation,  the  magistrate  shall  issue  a  summons, 
signed  by  him,  with  his  name  of  office,  requiring  the 
corporation  to  appear  before  him,  at  a  specified  time 
and  place,  to  answer  the  charge;  the  time  to  be  not 
less  than  ten  days  after  the  issuing  of  the  summons. 

§  758.  The  summons  shaU  be  in  substantially  the 
following  form : 

*^  County  of  Albany j  [or  as  the  case  may  be.] 

*  In  the  name  of  the  people  of  the  state  of  New- 
York: 

^^  To  the  [naming  the  corporation.] 
"  You  are  hereby  summoned  to  appear  before  me,  at 
[naming  the  place,]  on  [specifying  the  day  and  hour,] 
to  answer  a  charge  made  agaii^st  you,  upon  the  informa- 
tion of  A  B.,  [or  "  the  presentment  of  the  grand  jury  of 
the  county  of  Albany,^'  [or  as  the  case  may  be,]  for  [de- 
signating the  offence,  generally.] 

*'  Dated  at  the  cify,  [or  town,]  of  ,  the 

day  of  ,  1849. 

G.  H.,  Justice  of  the  Feace^^ 
\m  as  the  case  may  be.] 
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§  759.  The  summons  must  be  served  at  least  five 
days  before  the  day  of  appearance  fixed  therein,  by  de- 
livering a  copy  thereof,  and  showing  the  original  to  the 
president,  or  other  head  of  the  corporation,  or  to  secre- 
tary, cashier,  or  managing  agent  thereof. 

§  760.  At  the  time  appointed  in  the  summons,  the 
magistrate  shall  proceed  to  investigate  the  charge,  in 
the  same  manner  as  in  the  case  of  a  natural  person 
brought  before  him,  so  &r  as  those  proceedings  are  ap- 
plicable. 

§  761.  After  hearing  the  proofs,  the  magistrate  shall 
certify  upon  the  depositions,  either  that  there  is,  or  is 
not  sufficient  cause  to  believe  the  corporation  guilty  of 
the  ofience  charged,  and  shall  return  the  depositions 
and  certificate  in  the  manner  prescribed  in  section  213. 

§  762.  If  the  magistrate  return  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of 
the  oflfence  charged,  the  grand  jury  may  proceed  there- 
on, as  in  the  case  of  a  natural  person  held  to  answer. 

§  763.  If  an  indictment  be  found,  the  corporation 
may  appear  by  counsel,  to  answer  the  same.  If  they 
do  not  thus  appear,  a  plea  of  not  guilty  shall  be  enter- 
ed, and  the  same  proceedings  shall  be  had  thereon,  as 
in  other  cases. 

§  764.  When  a  fine  is  imposed  upon  a  corporation, 
on  conviction,  it  may  be  collected  by  virtue  of  the  or- 
der imposing  it,  by  the  sheriff  of  the  county,  out  of  their 
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teal  and  personal  property,  in  the  same  manner  as  upon 
an  execution  in  a  civil  action. 

Chapter  VllL 

XatiUing  affldayils. 

\  765.  It  shall  not  be  necessary  to  entitle  an  affidavit 
«r  deposition,  in  the  action,  whether  taken  before  or 
after  indictment,  or  upon  an  appeal ;  but  if  made  with- 
out a  title,  or  with  an  erroneous  title,  it  shall  be  as  va- 
lid and  effectual  for  every  purpose,  as  if  it  were  duly 
entitled,  if  it  intelligibly  refer  to  the  proceeding,  indict- 
ment or  appeal  in  which  it  is  made. 

Chapter  IX. 

Sfrort  and  mistakes  in  pleadlni^  and  other  proceedings, 

§  766.  Neither  a  departure  from  the  form  or  mode 
prescribed  by  this  code,  in  respect  to  any  pleadings  or 
proceedings,  nor  an  error  or  mistake  therein,  shall  ren- 
der the  same  invalid,  unless  it  have  actually  prejudiced 
the  defendant,  or  tend  to  his  prejudice,  in  respect  to  a 
substantial  right. 

Chapter  X. 

Disposal  of  property  stolen  or  embeczled. 

§  767.  When  property  alleged  to  have  been  stolen  or 
embezzled,  shall  come  into  the  custody  of  a  peace  offi- 
cer,  he  shall   hold  the  same,  subject  to  the  order  of 
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th«  magistrate  authorised  hj  the  next  sectioa  to  direct 
the  disposal  thereof. 

§  768.  On  satisfactory  proof  of  the  title  of  the  owner 
of  the  property,  the  magistrate  to  whom  the  information 
is  laid,  or  who  shall  examine  the  charge  against  the 
person  accused  ef  stealing  or  embezzling  the  property^ 
may  order  it  to  be  deliYered  to  the  owner  on  his  paying: 
the  reasonable  and  mecessary  e:^penses  incurred  m  it» 
.preservation,  to  be  certified  by  the  magistrate.  The 
order  shal)  entitJb  the  owner  to  demand  and  receive  the 
propefty. 

§  769,  If  property  stolen  or  embezzled  come  into  the 
custody  of  a  magistrate,  it  shall  be  delivered  to  thi^ 
owner  on  satisfactory  proof  of  his  title,  and  on  his  pay- 
ing the  necessary  expenses  incurred  in  its  preservationr 
to  be  certified  by  the  magistrate. 

§  770.  If  property  stolen  or  embezzled  have  not  been 
delivered  to  the  owner,  the  court  before  which  a  con- 
viction is  had  for  stealing  or  embezzling  it,  may,  on 
proof  of  his  title,  order  it  to  be  restored  to  the  owner, 

§  771.  If  property  stolen  or  embezzled  be  not  claimed 
by  the  owner  before  the  expiration  of  six  months  from 
the  conviction  of  a  person  for  stealing  or  embezzling  it 
the  magistrate  or  other  officer  having  it  in  his  custody, 
shall,  on  payment  of  the  neceasary  expenses  incurred 
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for  its  preservation,  deliver  it  to  the  county  superinten- 
dents of  the  poor,  to  be  applied  for  the  benefit  of  the 
poor  of  the  county* 

§  772.  When  money  or  other  property  is  taken  from 
a  defendant,  arrested  upon  a  charge  of  a  public  offence 
the  officer  taking  it  shall,  at  the  time,  give  duplicate 
receipts  therefor,  specifying  particularly  the  amount  of 
money  and  the  kind  of  property  taken ;  one  of  which 
receipts  he  shall  deliver  to  the  defendant,  and  the  other 
of  which  he  shall  forthwith  file  with  the  ^clerk  of  the 
court  to  which  the  depositions  and  statements  must  be 
sent,  as  provided  by  section  213. 

Chapter  XI. 

SealB  of  the  courts  of  original  criminal  Jurisdiction. 

§  773.  The  seal  of  the  county  shall  be  the  seal  of  the 
courts  of  oyer  and  terminer  and  sessions  therein,  ex- 
cept that  in  the  city  and  county  of  New- York,  the  seals 
of  those  courts  now  in  use,  shall  continue  to  be  the 
seals  thereof 

§  774.  The  seals,  now  in  use,  of  the  mayors'  and  re- 
corders' courts  having  criminal  jurisdiction,  shall  con- 
tinue to  be  the  seals  of  those  courts  respectively. 

§  775.  Process  issued  by  the  courts  mentioned  in  the 
last  two  sections,  shall  be  sealed  by  making  an  im- 
pression of  the  seal  on  the  paper  upon  which  the  pro- 
cess is  written ;  and  exemplifications  of  their  records,or 
other  proceedings,  may  be  sealed  in  the  same  manner. 
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Chapter  XII, 

The  public  proMCutor. 

§  776.  The  district  attorney  in  each  county,  is  the 
public  prosecutor  therein. 

§  777.  He  must  attend  the  courts  of  oyer  and  termi- 
ner and  sessions  in  his  county,  and  the  mayor's  or  re- 
corder's court,  if  any,  having  criminal  jurisdiction  with- 
in his  county,  and  conduct  therein  on  behalf  of  the  peo- 
ple, all  prosecutions  for  public  offences. 

§  778.  If  he  fail  to  attend  any  of  those  courts,  the  court 
shall  designate  a  counsellor  at  law  to  perform  the  dutie:^ 
of  the  district  attorney  during  his  absence  from  the  court, 
who  shall  receive  a  reasonable  compensation,  to  be  audi- 
ted and  allowed  by  the  board  of  supervisors,  and  paid 
from  the  county  treasury. 

§  779.  The  district  attorney  must  also  institute  pro- 
ceedings before  magistrates,  for  the  arrest  of  persons 
charged  with  or  reasonably  suspected  of  public  offences, 
whenever  he  has  information  of  any  such  offe.xe  com- 
mitted; and  for  that  purpose  must  attend  upon  the 
magistrate  in  cases  of  arrest  when  required  by  him,  and 
must  advise  the  grand  jury,  when  asked  to  do  so,  as  pro- 
vided in  section  279. 

§  780.  The  district  attorney  shall  prosecute  for  all 
penalties  and  forfeitures  exceeding  fifty  dollars,  which 
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may  be  incurred  in  his  county^  and  for  which  no  other 
officer  is  by  statute  specially  directed  to  prosecute. 

§  781.  When  he  shall  receive  any  money  or  property 
in  his  official  capacity,  he  must  deliver  a  receipt  therefor 
to  the  person  from  whom  he  receives  it,  and  file  a  dupli- 
cate thereof  with  the  county  treasurer. 

§  782.  Every  district  attorney  must,  on  or  before  the 
first  Tuesday  of  October  in  each  year,  file  in  the  office  of 
the  county  treasurer  an  account  in  writing,  verified  by 
the  oath  of  the  district  attorney,  of  all  money  received 
by  him  in  his  official  capacity  during  the  preceding  year ; 
and  shall  at  the  time  pay  over  the  same  to  the  county 
treasurer. 

§  783.  If  a  district  attorney  refuse  or  neglect  to  ac- 
count for  and  pay  over  money  so  received  by  him,  as  re- 
quired by  the  last  section,  the  county  treasurer  must  bring 
an  action  against  him  for  the  recovery  of  the  money,  in 
the  name  of  the  county. 

§  784.  The  district  attorney  of  the  several  counties 
shall  receive  each  an  annual  salary,  to  be  fixed  by  the 
board  of  supervisors  of  the  county,  and  paid  out  of  the 
county  treasury. 

§  7S5.  The  salary  shall,  at  each  annual  meeting  of  the 
supervisors  in  November,  be  fixed  for  the  ensuing  year  ; 
but  at  the  end  of  the  year,  the  board  may  render  such 
additional  allowances  as  may  be  reasonable,  for  extraordi- 
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nary  services  performed  during  the  year ;  no  district  at- 
torney shall  receive  any  other  compensation,  costs,  or  fees 
for  a  service  rendered  in  his  official  capacity. 

§  786.  The  district  attorney  shall  keep  a  register  of  his 
ofGcial  business,  in  which  shall  be  entered  a  note  of  every 
indictment,  the  time  when  it  was  found,  and  the  proceed- 
ings thereon.  The  register  shall,  at  the  expiration  of  his 
term  of  office,  be  deposited  by  him  in  the  office  of  the 
clerk  of  the  county. 


PAET  VI. 


Of  proeeedini^  In  the  police  courts. 

TlTL£  I.  Of  the  pjfoceedings  in  police  courts,  in  the  counties  other  than  New- York. 
n.  Of  the  proeeediofs  ia  the  polioe  coiirtSi  in  the  city  and  eounty  of  Kew» 
York. 
m.  Of  appeali  fkam  the  poUoeoovrtt* 


TITLE  I. 

OF  THE  PROCEEDINGS   IN    POLICE    COURTS,  IN   THE   COUNTIES 
OTHER  THAN    NEW-YORK. 

§  787.  In  the  cases  in  which  the  police  courts  have 
^uisdiction,  as  provided  by  section  50,  when  the  de- 
fendant is  brought  before  the  magistrate,  the  charge 
against  him  shall  be  distinctly  read  to  him,  and  he  shall 
be  required  to  plead  thereto. 

$  788.  The  defendnat  may  plead  the  same  pleas  as 
upon  an  indictment,  as  provided  in  section  364.  His 
plea  shall  be  oral,  and  shall  be  entered  upon  the  minutes 
of  the  magistrate. 

§  789.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
defendant  do  not  demand  a  trial  by  jury,  the  magistrate 
shall  proceed  to  try  the  issue. 
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•  §  790.  Before  the  magistrate  shall  have  heard  any  tes- 
timony upon  the  trial,  the  defendant  may  demand  a  tri- 
al by  jury. 

§  791.  If  a  trial  by  jury  be  demanded,  the  magistrate 
shall,  in  the  presence  of  the  defendant,  draw  the  jus- 
tice's box,  twelve  ballots,  containing  the  names  of  per- 
sons to  form  the  jury. 

§  792.  The  magistrate  shall  thereupon  deliver  a  list 
of  the  jurors  drawn,  to  a  peace  officer  of  the  town  or 
city,  with  an  endorsement  thereon,  signed  by  him,  with 
his  name  of  office,  to  thefollowfng  effect: 

"  The  peace  officer  of  the  town  [or  "  city"]  of 
to  which  this  is  deliverer),  is  required  to  summon  the 
persons  named  in  the  within  list  to  appear  before  me» 
at  [naming  the  [place,]  on  [naming  the  day  and  hour  ] 
to  serve  as  jurors  at  a  police  court  to  be  then  and  there 
held,  for  the  trial  of  a  criminal  charge  against  A.  B. 
Dated  at  the  town  [or  "city'']  of  ,  the 

day  of  ,  1849. 

«C.  D., 
Justice  of  the  peace  of  the  town  [or  "  city] 
of  ,  [as  the  case  may  be.] 

§  793.  The  officer  to  whom  the  list  is  delivered,  shall 
forthwith  summon  each  of  the  jurors  named  therein,  per- 
sonally, or  by  leaving  a  written  notice  at  his  place  of  resi- 
dence, with  some  person  of  suitable  age  and  discretion. 
He  shall  also,  at  or  before  the  time  ramed  therein/retuin 
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the  list  to  the  magistrate,  specifying  the  persons  sum- 
moned,  and  the  manner  of  service  in  respect  to  each 
of  them. 

§  794-  The  names  of  the  persons  returned  as  jurors, 
shall  be  written  on  sep'arate  ballots,  folded  each  in  the 
same  manner,  as  near  as  possible,  and  so  that  the  name 
shall  not  be  visible,  and  shall,  under  the  direction  of 
the  magistrate,  be  deposited  in  a  box  or  other  conven- 
ient thing. 

§  795.  The  magistrate  shall  then  draw  out  six  of  the 
ballots  successively ;  and  if  any  of  the  persons  whose 
names  are  drawn  do  not  appear,  or  are  challenged  or 
set  aside,  such  further  number  shall  be  drawn  as  will 
make  a  jury  of  six,  after  all  legal  challenges  have  been 
allowed. 

§  796.  The  same  challenges  may  be  taken  by  either 
party,  to  the  panel  of  jurors,  or  to  any  individual  Juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor ;  ex- 
cept that  the  challenge  shall,  in  all  cases,  be  tried  by 
the  magistrate. 

§  797.  If  six  of  the  jurors  summoned  do  not  attend, 
or  be  not  obtained,  the  magistrate  may  direct  the  officer 
to  summon  any  of  the  bystanders,  or  others  who  may 
be  competent,  and  against  whom  no  sufficient  caxise  of 
challenge  shall  appear,  to  act  as  jurors. 
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§  798.  If  the  officer  to  whom  the  order  is  delirered 
do  not  retun  it»  as  required  by  section  793,  he  may  be 
punished  by  the  magistrate,  as  for  a  contempt;  and  the 
magistrate  diaU  issue  a  new  order  for  the  summoning 
of  the  same  jurors,  in  substantially  the  same  &rm ; 
upon  which  the  same  proceedings  shall  be  had,  as  upon 
the  one  first  issued. 

§  799.  When  six  jurors  appear  and  are  accepted,  they 
shall  constitute  the  jury. 

§  800.  The  magistrate  shall  thereupon  administer  to 
the  jury  the  ibUowiag  oath  or  affirmation:  ^'You  do 
**  swear,"  or  [you  do  solemnly  affirm^"  as  the  case  may 
"  be,]  that  yott  will  well  and  truly  try  this  issue  be- 
**  tween  the  people  of  the  state  of  New- York  and  A. 
*^  B-,  the  defendant,  and  a  trae  verdict  give  according 
**  to  the  evidence." 

§  801-  After  the  jury  are  sworn,  they  must  sit  togeth- 
er and  hear  the  proofs  and  allegations  of  the  parties, 
which  must  be  delivered  in  public,  and  in  the  presence 
of  the  defendant. 

§  802.  After  hearing  the  proofs  and  allegations,  the 
jury  may  either  decide  in  court  or  may  retire  for  con- 
sideration. If  they  do  not  immediately  agree,  an  offi- 
cer must  be  swom,  to  the  following  effect :  ^'  You  do 
swear  that  you  will  keep  this  jury  together  in  some 
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private  and  convenient  place,  without  meat  or  drink, 
unless  otherwise  'ordered  by  the  court ;  that  you  will 
not  permit  any  person  to  speak  to  them,  nor  speak  to 
them  yourself,  unkas  it  be  to  ask  them  whether  they 
have  agreed  upon  a  verdict;  and  that  y^ni  will  return 
them  into  eourt,  when  thoy  have  so  agreed.'* 

§  803.  When  the  jury  have  agreed  on  their  verdict, 
they  shall  deliver  it  publicly  to  the  magistrate,  who 
-shall  enter  it  in  his  minutes. 

§  804.  The  jury  shall  not  be  discharged,  after  the  cause 
is  submitted  to  them,  until  they  have  agreed  upon  and 
rendered  their  verdict,  unless,  for  good  cause^  the  ma- 
gistrate sooner  discharge  them. 

§  805.  If  the  jury  be  dischai^d,  as  provided  in  the 
last  section,  the  magistrate  may  proceed  again  to  the 
trial,  in  the  same  manner  as  upon  the  first  trial ;  and 
60  on,  imtil  a  verdict  shall  be  rendered. 

§  806.  When  the  defendant  pleads  guilty,  or  is  con- 
victed either  by  the  magistrate  c^  by  a  jury,  the  magis- 
trate shall  re ndef  judgment  thereon,  of  fine  or  impris- 
<onment,  or  both,  as  the  case  may  require ;  bat  the  fine 
shall  not  exceed  fifty  dollars,  nor  the  imprisonment  six 
jBonths. 

§  807.  A  judgment  that  the  defendant  pay  a  fine, 
may  also  direct  that  he  be  impriscmed  imtil  the  fine  be 
{Fourth  Rep]  14 
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satisfied;  specifying  the  extent  of  the  imprisonment 
which  shall  not  exceed  fifteen  days. 

§  808.  When  the  defendant  is  acqxiitted,  either  by 
the  magistrate  or  by  jitry,  he  shall  be  immediately 
discharged ;  and  if  the  magistrate  certify,  ia  his  min* 
utes,  that  the  prosecutioa  was  malicious  or  without 
probable  cause,  he  may  order  the  prosecutor  to  pay 
the  costs  of  the  proceedings,  or  to  give  satisfactory  se- 
curity, by  a  written  undertaking,  with  one  or  more 
sureties,  to  pay  the  same  to  the  county,  within  thirty 
days  after  the  triaL 

§  809.  If  the  prosecutor  do  not  pay  the  costs  or  give 
security  therefor,  the  magistrate  may  enter  judgment 
against  him  for  the  amount  thereof,  which  may  be  en- 
forced in  all  respects,  in  the  same  manner  as  a  judg- 
ment rendered  by  a  justice  of  ^  the  peace  in  a  civil 
action. 

§  810.  When  a  conviction  is  had,  upon  a  plea  of 
guilty,  or  upon  a  trial,  the  magistrate  shall  make  and 
sign,  with  his  name  of  office,  a  certificate  in  substasr^ 
tially  the  following  form  i 
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"  Police  court, 

County  of  Albany.    Town  of  BerUj  [or  as  the  case 

may  be.] 

The  people  of  the  state  of  New-York  ^ 

against  > 

A.  B.  ) 

January  1,  1849. 
"  The  above  named  A.  B.,  having  been  brought  be- 
fore me,  C.  D.,  a  justice  of  the  peace  of  the  town  [or 
city,]  of  [as  the  case  may  be,]  charged  with,  [briefly 
designating  the  offence,]  and  having  requested  to  be 
tried  by  a  police  court,  [or  "  having  been  required  by 
me  to  give  bail  for  his  appearance  at  the  next  court  of 
sessions  of  this  county,  and  having  omitted  to  do  so  for 
twenty-four  hours  after  being  so  required,*'  as  the  case 
may  be.] 

And  the  above  named  A.  B.  having  thereupon  plead 
not  guilty,  [or  as  the  case  may  be,]  and  demanded  [or 
"  failed  to  demand,"  as  the  case  may  be,]  rf  jury,  and 
having  been  thereupon  duly  tried,  and  upon  such  trial 
duly  convicted, 

"  I  have  adjudged, — That  he  be  imprisoned  in  the 
jail  of  this  county,  days,  [or  pay  a  fine  of         dol- 

lars and  be  imprisoned  until  it  be  paid,  not  exceeding 
days,"  or  both,  as  the  case  may  be.] 
•* Dated  at  the  tovm  [or  "city"]  of  ,  the        day 

of        ,  1849." 

CD. 
Justice  of  the  peace  of  the  town  [or  "  city,] 

of  ,"  as  the  case  may  be.] 
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§  911.  If  the  defendant  have  pleaded  guilty, — ^instead 
of  the  second  paragraph,  the  certificate  shall  state  sub- 
stantially a3  follows :  "  And  the  above  named  A.  B. 
having  been  thereupon  duly  convicted,  upon  a  plea  of 
guilty/' 

§  812.  Within  twenty  days  after  the  conviction,  the 
magistrate  shall  cause  the  certificate  to  be  filed  in  the 
office  of  the  clerk  of  the  county. 

§  813.  The  certificate,  made  and  filed  as  prescHbed  in 
the  last  two  sections,  or  a  certified  copy  thereof,  shall 
be  conclusive  evidence  of  the  facta  stated  iheieux. 

§  814.  The  judgment  shall  be  executed  by  the  sheriff 
of  the  county,  or  by  a  constable  or  marshal  of  the  city 
or  county  in  which  the  conviction  is  had,  upon  receiv- 
ing a  copy  of  the  certificate  prescribed  in  section  810, 
certified  b^  the  magistrate  or  the  county  clerk. 

§  815.  If  a  fine  be  imposed  and  paid  befere  commit^ 
ment,  it  shall  be  received  by  the  magistrate,  and  be  ap- 
plied to  the  payment  of  the  expenses  of  the  prosecution. 
The  residuje  if  any,  shall  be  paid  by  the  magistrate, 
withiA  thirty  days  after  the  receipt  thereof,  into  tbe 
county  treasury. 

§  816.  If  the  defendant  be  committed  for  not  paying 
a  fine,  he  may  pay  it  to  the  sheriff  of  the  county,  but 
to  no  other  person ;  who  shall,  in  like  manner,  within 
thirty  days  after  the  receipt  thereof,  pay  it  into  the 
county  treasury,  as  provided  in  the  last  section. 
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^817.  If  the  magistrate  or  sheriff  receiving  the  fine, 
fail  to  pay  into  the  county  treasury,  the  saqie  or  such 
part  thereof  as  is  so  payable,  the  county  treasurer  shall 
immediately  commence  an  action  therefor,  in  the  name 
of  the  county. 

§  818.  The  magistrate  may  issue  subpop.nas  for  wit- 
nesses, as  prorided  in  section  688,  and  punish  disobedi- 
ence thereof,  as  provided  in  section  699. 

§  819.  If  a  person  summoned  as  a  juror  fail  to  appear, 
he  may  be  punished  by  a  fine  not  exceeding  five  dollars, 
imposed  by  the  magistrate,  by  an  order  entered  in  his 
minutes.  The  order  shall  be  deemed  a  judgment,  in  all 
respects,  in  favor  of  the  poor  of  the  town  or  city. 

§  820.  No  fees  shall  be  paid  (o  a  juror  or  witness,  for 
his  service  or  attendance  in  a  police  court. 

§  821.  When  the  defendant,  upon  being  brought  be- 
fore the  magistrate,  requests  a  trial  by  a  police  court, 
the  preliminary  examination  of  the  case  shall  be  dis- 
pensed with. 

§  822.  During  the  twenty-four  hours  allowed  to  the  de- 
fendant to  give  bail,  as  provided  in  the  second  subdivis- 
ion of  section  50,  and  until  judgment  be  given,  he  may 
be  continued  in  the  custody  of  the  officer,  or  committed 
to  the  jail  of  the  county  to  answer  the  charge  as  the 
magistrate  shall  direct. 
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§  823.  The  commitment  shall  be  signed  by  the  mag- 
istrate, by  his  name  of  office,  and  must  be  in  substan- 
tially the  following  form : 

"  The  sheriff  of  the  county  of  is  required  to  re-  ^ 

ceive  and  detain  A.  B.,  who  stands  charged  before  me 
for  [designating  the  offence,  generally,]  to  answer  the 
charge  before  a  police  court  in  the  town  [or  city]  of  , 
[as  the  case  may  be.  | 

■a 

"Dated  at  the  town  [or  city]  of  ,  the  day  of 

,  1949. 

C.  D.,  Justice  of  the  peace  of  the  town 
for  city]  of      ,  [as  the  case  may  be.] 

§  824.  When  committed,  the  defendant  shall  be  deliv- 
ered to  the  custody  of  the  proper  officer,  by  any  peace 
officer  of  the  county  to  whom  the  magistrate  shall  de- 
liver the  commitment. 

§  825.  Either  before  or  after  his  committal,  or  upon 
being  committed^  the  defendant  shall,  if  he  require  it, 
be  admitted  to  bail. 

§  826.  The  bail  shall  be  taken  by  the  magistrate,  by  a 
written  undertaking,  executed  by  the  defendant,  with 
one  or  more  sufficient  sureties  approved  by  the  magis- 
trate, in  a  sum  not  exceeding  two  hundred  dollars. 

§  827.  The  undertaking  shall  be  in  substantially  the 
following  form : 

"  A.  B.  having  been  duly  charged  before  C.  D.,  a  jus- 
tice of  the  peace  in  the  town  [or  city]  of  ,  [as  the 
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«ase  may  be,]  with  the  olSeace  •ef,  [designating  the 
oSence  generally-] 

We  undertake  that  he  shall  aj^ar  thereon,  from 
time  to  time,  until  judgment,  at  a  police  court  in  the 
town  [or  city]  of  ,  [as  the  case  may  be,]  held  by  the 
justice  above  named,  or  that  we  will  pay  to  the  county 
of  ,  [naming  the  county  in  which  the  court  is  held,] 
the  sum  of  dollars,"  [inserting  the  sum  fixed  by  the 
magistrate.] 

"  Dated  at  the  town  [or  city]  of  ,"  [as  the  case 

may  be.] 

§  828.  If  the  defendant  fail  to  appear  according  to 
the  undertaking,  the  magistrate,  unless  a  sufficient  ex- 
cuse  Le  shown,  shaH  declare  the  undertaking  of  bail 
forfeited,  and  the  county  treasurer  shall  immediately 
commence  an  action  for  the  recovery  of  the  sum  men- 
tioned therein,  in  the  name  of  the  county. 

§829.  The  county  court  of  the  county  may  remit 
the  forfeiture  or  any  part  thereof,  in  the  cases  and  in 
the  manner  provided  in  sections  677  and  678. 


TITLE  II.  I 


OF  THIE  raaCEEDINGS  IN  THE   POLICE  COURTS,  IN  TffE  CITT  ANI> 
COTOITV   er  NIiW*¥OiRE.  ^ 

§  830.  The  police  courts,  in  the  city  and  county  of 
New- York  shall  proceed  upon  a  charge  for  a  puhlic  of- 
fence, in  the  manner  prescribed  in  the  last  title,  except 
as  provided  in  this  title. 

§*831^  When  a  police  court,  in  the  city  and  county 
of  New- York  has  jurisdictiott  of  the  offence,  as  provided 
in  section  50,  it  shall  proceed  to  the  trial,  in  the  follow- 
ing cases : 

1.  When  the  defendant  has  requested  to  he  tried  by 
a  police  court: 

2.  When,  (not  having  made  such  request,  and  after 
having  been  required  by  the  magistrate,  before  whom 
he  was  brought,  to  give  bail  for  his  appearance  at  the 
next  court  of  sessions,  he  shall  have  omitted  to  do  so 
for  twenty-four  hours  after  being  so  required,)  a  Jury  is 
not  demanded  by  him,  on  being  iHrought  before  the 
court  for  triaL 

§  832.  If,  in  the  ease  mentioned  in  the  second  sub- 
division of  the  last  section,  a  jury  be  demanded,  the 
magistrate  before  whom  the  defendant  was  originally 
brought,  must  proceed  to  the  examination  of  the  charge, 
and  to  hold  the  defendant  to  answer,  or  discharge  him, 
as  provided  in  sections  180  to  213,  both  inclusive. 
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^  833.  The  trial  shall,  in  all  cases,  be  before  the  court 
without  a  jury. 

§  834.  Subpcernas  for  witnesses,  and  the  certificate  of 
the  judgment,  shall  be  signed  by  the  clerk  of  the  court, 
who  shall  also  enter  all  the  proceedings  of  the  court, 
and  the  sentences  upon  convictions,  in  a  book  of 
minutes. 

§  835.  Fines,  imposed  by  the  court,  shall  be  received 
by  the  clerk,  if  paid  before  committal  in  execution  of 
the  judgment.  He  shall,  every  thirty  days,  render  to 
the  comptroller  of  the  city,  accounts  of  the  fines  im- 
posed and  received  by  him,  and  of  the  expenses  at- 
tending the  court. 

§  836.  All  fines,  not  paid  to  the  clerk,  as  provided  in 
the  last  section,  shall  be  received  by  the  sheriff  of  the 
city  and  county  of  New-York ;  who  shall,  within  thir- 
ty days  thereafter,  pay  them  to  the  comptroller  of  the 
city,  in  the  same  manner  as  he  is  required  to  pay  fines 
imposed  by  the  court  of  sessions,  and  refceived  by  him. 

§  837.  No  transcript  of  a  conviction,  had  in  a  police 
court,  in  the  city  and  county  of  New- York,  need  be 
certified  or  filed;  but  a  copy  of  the  minutes  of  the  con- 
viction, certified  by  the  clerk,  shall  be  conclusive  evi- 
dence of  the  facts  contained  therein. 
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TITLE  III. 

OF  APPEALS  FROM  THE  POLICE  COURTS. 

§  838.  A  judjment  upon  conviction,  rendered  by  a 
police  court,  may  be  reviewed  by  the  court  of  sessions 
of  the  county,  upon  an  appeal,  as  prescribed  by  this 
title,  and  not  otherwise. 

§  839.  An  appeal  shall  not  be  allowed  for  any  other 
cause  than  the  erroneous  decision  of  the  court,  in  the 
course  of  the  proceedings  before  it,  or  in  the  determin- 
ation of  the  cause :  and  it  can  in  no  case  be  allowed, 
upon  the  ground  that  the  verdict  was  against  evidence, 
when  the  action  was  tried  by  a  jury. 

§  840.  For  the  purpose  of  appealing,  the  defendant, 
or  some  one  on  his  behalf,  must,  within  ten  days  after 
the  judgment,  make  or  cause  to  be  made,  an  affidavit 
stating  the  facts  showing  the  alleged  errors  in  the  pro- 
ceedings or  conviction  complained  of,  and  must,  with- 
in that  time,  present  the  same  to  the  county  judge  or  a 
judge  of  the  supreme  court,  or  in  the  city  and  county 
of  New- York,  to  the  recorder  of  the  city  of  New- York, 
or  one  of  the  three  judges  of  the  court  of  common 
pleas  for  that  city  and  county ;  and  may  apply  thereon 
for  the  allowance  of  the  appeal. 

§  841.  If  in  the  opinion  of  the  judge  it  is  proper  that 
the  question  arising  on  the  appeal  should  be  decided 
by  the  court  of  sessions,  he  shall  endorse  on  the  affida- 
vit an  allowance  of  the  appeal  to  that  court. 
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§  842,  Upon  allowing  the  appeal,  the  judge  may  take 
from  the  defendant,  a  written  undertaking,  with  such 
sureties  as  he  shall  approve,  that  the  defendant  will 
ahide  the  judgment  of  the  court  of  sessions  upon  the  ap- 
peal; and  may  thereupon  order  that  he  be  discharged 
from  his  imprisonment,  upon  the  judgment  of  the  police 
court,  on  service  of  the  order  upon  the  oflGLcer  having  him 
in  custody,  or  if  he  be  not  in  custody,  that  all  proceed- 
ings on  the  judgment  be  stayed. 

§  843.  The  undertaking  upon  the  appeal  must  be  im- 
mediately filed,  with  the  clerk  of  the  court  of  sessions. 

§  844.  The  affidavit  and  the  allowance  of  the  appeal 
shall  be  delivered  to  the  magistrate  who  tried  the  action, 
or,  if  in  the  city  and  county  of  New- York,  to  the  clerk 
of  the  police  court,  within  five  days  after  the  allowance 
of  the  appeal,  and  when  so  delivered,  the  appeal  shall 
be  deemed  taken. 

§  845.  The  magistrate  or  court  rendering  the  judgment, 
must  make  a  return  to  all  the  matters  stated  in  the  affi- 
davit, and  must  cause  the  affidavit  and  return  to  be  filed 
in  the  office  of  the  clerk  of  the  court  of  sessions,  within 
ten  days  after  the  service  of  the  affidavit  and  the  al- 
lowance of  the  appeal. 

§  846.  If  the  return  be  not  made  within  the  time  pre- 
scribed in  the  last  section,  the  court  of  sessions  or  the 
presiding  judge  thereof,  may  order  that  a  return  be  made 
within  such  time   as   may  be   reasonable;   and   the 
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court  may  compel  a  compliance  with  the  order,  by  at- 
tachment/ 

§  847.  If  the  return  be  defective,  a  further  or  amend- 
ed return  may  be  ordered,  and  the  order  may  be  enforc- 
ed in  the  manner  provided  in  the  last  section. 

§  848.  When  the  return  is  m«de,  the  appeal  may  be 
brought  to  argument  by  the  defendant,  on  any  day  in 
term,  upon  a  notice  of  not  less  than  five  days  befbie  the 
commencement  of  the  term,  to  the  district  attorney  of 
the  county, 

§  849.  If  the  defendant  omit  to  bring  the  appeal  to  ar- 
gument, as  provided  in  the  last  section,  the  court  shall 
dismiss  it,  unless  it  continue  the  same,  by  special  order, 
for  cause  shown. 

§  850.  The  defendant  must  serve  upon  the  district 
attorney,  a  copy  of  the  return,  with  or  before  the  notice 
of  argument.  If  he  fail  to  do  so,  the  appeal  shall  be  dis- 
missed upon  proof  of  such  failure,  unless  the  court 
otherwise  direct. 

§  851.  If  the  appeal  be  brought  to  hearing  by  the  de- 
fendant, it  must  be  argued,  though  no  one  appear  to 
oppose ;  but  if  brought  on  by  the  district  attorney,  he 
may  take  judgment  by  default,  unless  the  defendant  ap- 
pear to  argue  the  appeal. 
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§  862.  The  a{^)eal  shall  be  heard  upon  the  original 
return;  and  no  copy  thereof  need  be  furnished  lor  the 
use  of  the  court. 

§  853.  AAer  hearing  the  appeal,  the  court  shall  give 
judgment,  without  regard  to  technical  errors  or  defects, 
which  have  not  prejudiced  the  substantial  rights  of  the 
defendant,  and  may  render  such  judgment  as  the  court 
below  should  have  rendered^  or  may,  according  to  the 
justice  of  the  cascp  affirm .  or  reverse  the  judgment,  in 
whole  or  in  part,  as  to  all  or  any  of  the  defendants,  if 
there  be  more  than  one,  or  may  order  a  new  trial. 

§  854.  When  judgment  is  given  upon  the  appeal,  it 
must  be  entered  in  the  minutes. 

§  855.  If  the  judgment  be  affirmed,  the  eourt  shall 
djxect  the  execution  thereof,  and  if  the  defendant  have 
been  discharged  on  bail^  afler  the  eommencement  of 
the  execution  of  a  judgment  of  imprisonment,  as  provi- 
ded in  section  842,  shall  commit  him  to  the  jail  of  the 
county  for  the  remainder  of  his  term  of  imprisonment. 

§  856.  If  the  judgment  be  reversed,  and  the  defend- 
ant be  imprisoned  in  pursuance  of  the  judgment  of  the 
police  court,  the  court  of  sessions  shall  order  him  to  be 
discharged. 

§  857.  If  a  new  trial  be  ordered,  it  shall  be  had  in  the 
court  of  sessions,  in  the  same  manner  as  upon  an  issue 
of  fact  on  an  indictment ;  and  the  court  may  proceed 
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to  judgment  and  execution  thereon,  as  in  an  action 
prosecuted  by  indictment. 

§  858.  If  any  proceedings  be  necessary  to  carry  the 
judgment  upon  the  appeal  into  effect,  they  shall  be  had 
in  the  court  of  sessions. 

§  859.  If  the  judgment  on  the  appeal  be  against  the 
defendant,  he  may  appeal  therefrom  to  the  supreme 
court,  in  the  same  manner  as  from  a  judgment  in  an 
action  prosecuted  by  indictment,  and  may  be  admitted 
to  bail  upon  the  appeal,  in  like  manner. 

§  860.  The  judgment  of  the  supreme  court  upon  the 
appeal  shall  be  final. 

§  861.  The  same  proceedings  shall  be  had  to  carry 
into  effect  the  judgment  of  the  supreme  court  upon  the 
appeal,  as  if  it  had  been  taken  upon  a  judgment  in  an 
action  prosecuted  by  indictment. 


PART  YII. 


€M  Special  Proceedings^ 


Title  I.  Of  coroners'  inquests,  and  the  duties  of  coroners, 
n.  Of  search  warants. 

III.  Of  the  outlawry  of  persons  convicted  of  treason. 
lY.  Of  proceedings  against  fugitives  from  justice. 
y.  Of  criminal  statistics. 
VI.  Of  proTiaiont  applicable  to  criminal  proceedings,  geneially.. 


TITLE  L 

OF    coroners'    inquests,   and   the   duties   OF   CORONERS. 

§  862.  When  a  coroner  shaU  be  informed  that  a  per- 
son has  been  killed,  or  dangerously  wounded  by  anoth- 
er, or  has  suddenly  died,  under  such  circumstances  as 
to  afford  a  reasonable  ground  to  suspect  that  his  death 
has  been  occasioned  by  the  act  of  another,  by  criminal 
means,  or  has  committed  suicide,  he  shall  go  to  the 
place  where  the  person  is,  and  forthwith  summon  not 
less  than  nine,  nor  more  than  fifteen  persons,  qualified 
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by.  law  to  serve  as  jurors,  to  appear  before  him  forth- 
with, at  a  specified  place,  to  inquire  into  the  cause  of 
the  death  or  wound. 

§  863.  When  six  or  more  of  the  jurors  appear,  they 
tshall  be  sworn  by  the  coroner  to  inquire  who  the  per- 
son was,  aLd  when,  where,  and  by  what  means  he 
came  to  his  death  or  was  wounded,  as  the  case  may 
be,  and  into  the  circumstances  attending  the  death  or 
wounding,  and  to  render  a  true  verdict  thereon,  accord- 
ing to  the  evidence  oflfered  to  them,  or  arising  from  the 
inspection  of  the  body. 

§  864.  The  coroner  may  issue  subpoenas  for  witness- 
es, returnable  forthwith,  or  at  such  time  and  place  as 
he  may  appoint,  fie  mmt  summon  and  examine  as 
witnesses,  every  person  who,  in  his  opinion,  or  that  of 
any  of  the  jury,  have  any  knowledge  of  the  facts;  and 
he  shall  summon  as  a  witness  a  surgeon  or  physician, 
who  must,  in  the  presence  of  the  jury,  inspect  the  body, 
and  give  a  professional  opinion  as  to  the  cause  of  the 
death  or  wounding. 

§  865.  A  witness  served  with  a  subpoena  may  be  ccrni- 
pelled  to  attend  and  testify,  or  punished  by  the  coroner 
tot  disobedience,  as  tipon  a  subpcena  issfied  1^  a  ma- 
gistrate, as  provided  in  sections  688  and  W9. 

4  869.  Ajfter  ixuBpectjng  the  bodyt  ^nd  hearing  the 
t^imonjf  the  juxj  diaU  render  theix  yeidict,  and  cer- 
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tify  the  same  by  an  inqaisition  in  writing,  signed  by 
them;  and  setting  forth  who  the  person  killed  or  wonn* 
ded  is,  and  when,  where,  and  by  what  means  he  came 
to  his  death  or  was  wounded ;  and  if  he  were  kiUed 
or  wounded,  or  his  death  were  occasioned  by  the  act  of 
another,  by  criminal  means,  who  is  guilty  thereof 

§  867.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury,  shall  be  reduced  to  writing  by 
the  coroner,  or  under  his  direction,  and  shall  be  forth- 
with filed  by  him,  with  the  inquisition,  in  the  office  of 
the  clerk  of  the  court  of  sessions  of  the  county,  or  ma- 
yor^s  or  recorder's  court,  having  power  to  inquire  into 
the  offence  by  the  intervention  of  a  grand  jury. 

§  868.  If,  however,  the  defendant  be  arrested  before 
the  inquisition  can  be  filed,  the  coroner  shalf  deliver  the 
same,  with  the  testimony,  to  the  magistrate  before 
whom  the  defendant  is  brought,  as  provided  in  section 
870,  who  shall  return  the  same,  with  the  depositions 
and  statement  taken  before  him,  in  the  manner  pre- 
scribed in  section  213. 

§  869.  If  the  jury  find  that  the  person  was  killed  or 
wounded  by  another,  under  circumstances  not  excusable 
or  justifiable  by  law,  or  that  his  death  was  occasioned 
by  the  act  of  another,  by  criminal  means,  and  the  party 
committing  the  act  be  ascertained  by  the  inquisition, 
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and  be  not  in  custody,  the  coroner  must  issue  a  war- 
rant)  signed  by  him  with  his  name  of  office,  into  one  or 
more  counties,  as  may  be  necessary  for  the  arrest  of  the 
person  charged. 

§  870.  The  coroner's  warrant  shall  be  in  substantially 
the  following  form : 

"  County  of  Albany^  [or  as  the  case  may  be.] 

**  In  the  name  of  the  people  of  the  state  of  New- 
York  :  To  any  sheriff,  constable,  marshal,  or  policeman 
in  this  state : 

"  An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury,  before  me,  stating  that  A.  B.  has  come  to  his 
death,  by  the  act  of  C.  D ,  by  criminal  means,  [or  as  the  case 
may  be,  as  found  by  the  inquisition.] 

"  You  are  therefore  commanded,  forthwith  to  arrest 
the  above  named  C.  D.,  and  take  him  before  the  nearest 
or  most  accessible  magistrate  in  this  county.'' 

**  Dated  at  the  city  of  Albany,  [or  as  the  case  may  be,] 
the  day  of  ,  1849. 

E.  F., 
Coroner  of  the  county  of  Albany,** 

[or  as  the  case  may  be.] 

§  871.  The  coroner's  warrant  may  be  served  in  any 
county ;  and  the  officer  serving  it  shall  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  infor- 
mation; except,  that  when  served  in  another  county,  it 
need  not  be  endorsed  by  a  magistrate  of  that  county. 
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^  872.  The  magistrate,  when  the  defendant  is  brought 
before  him,  shall  proceed  to  examine  the  charge  con- 
tained in  the  inquisition,  and  hold  the  defendant  to  an- 
swer, or  discharge  him  therefrom,  in  the  same  manner, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  in- 
formatioa. 

§  873.  Upon  the  arrest  of  the  defendant,  the  clerk 
with  whom  the  inquisition  is  filed,  shall,  without  de- 
lay, furnish  to  the  magistrate  a  certified  copy  of  the 
same  and  of  the  testimony  returned  therewith. 

§  874.  The  coroner  must,  within  thirty  days  after  an 
inquest  upon  a  dead  body,  deliver  to  the  county  treasu- 
rer, any  money  or  other  property,  which  may  be  found 
upon  the  body,  unless  claimed  in  the  meantime  by  the 
legal  representatives  of  the  deceased.  If  he  fail  to  do 
so,  the  treasurer  may  proceed  against  the  coroner,  to 
recover  the  same,  by  a  civil  action  in  the  name  of  the 
county. 

§  875-  Upon  the  delivery  of  money  to  the  treasurer, 
he  shall  place  it  to  the  credit  of  the  county.  If 
it  be  other  property,  he  shall,  within  thirty  days,  sell  it 
at  public  auction,  upon  reasonable  public  notice ;  and 
shall,  in  like  manner,  place  the  proceeds  to  the  credit 
of  the  county. 

§  876.  If  the  money  in  the  treasury  he  demanded 
within  six  years,  by  the  legal  representatives  of  the  de- 
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ceasedi  the  treasurer  shall  pay  it  to  them,  after  deduct- 
ing the  fees  and  expenses  ^f  the  coroner  and  of  the 
county,  in  relation  to  the  matter  or  the  same  may  be 
so  paid  at  any  time  thereafter,  upon  the  order  of  the 
board  of  supervisors. 

§  877.  Before  auditing  and  allowing  the  account  of 
the  coroner,  the  board  of  supervisors  shall  require  from  i 

him  a  statement  in  writing,  of  any  money  or  other  pro-  i 

perty  found  upon  persons  on  whom  inquests  have  been 
held  by  him,  verified  by  his  oath,  to  the  effect  that  the 
statement  is  true,  and  that  the  money  or  property  men- 
tioned in  it  has  been  delivered  tio  the  legal  reprcsenta-^ 
tives  ©f  the  deceased,  or  to  the  county  treasurer. 

§  878.*  In  the  city  and  county  of  New-York,  if  the 
coroner  be  absent  or  be  unable,  ft'om  sickness  or  other 
cause,  to  attend,  the  duties  of  his  office  may  be  per- 
formed by  a  police  justice,  but  by  no  other  officer,  with 
the  like  authority,  and  subject  to  the  same  obligations 
and  penalties  as  the  coroner. 

§  879.  The  coroners  of  the  several  counties  shall  re- 
ceive for  their  services,  in  holding  inqueste  aud  per- 
forming any  other  duty  incidental  thereto,  such  com- 
ponsation  as  shall  be  fixed  by  the  boards  of  supervisors 
of  the  counties  respectively,  and  shall  receive  for  those 
services,  no  other  compensation  or  fees  whatever.  In 
the  city  and  county  of  New-York,  the  compensation  so^ 
fixed  shall  be  an  annual  salary.^ 
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TITLE  IL 

OF   SEARCH   WARRANTS. 

^  B80.  A  search  warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to 
a  peace  officer,  commanding  him  to  search  for  person- 
al property,  and  bring  it  before  the  magistrate. 

§  881.  It  may  be  issued,  upon  either  of  the  follow- 
ing grounds: 

1  Where  the  property  was  stolen  or  embezzled ;  in 
which  case,  it  may  be  taken,  on  the  warrant,  from  any 
house  or  other  place  in  which  it  is  concealed,  or  from 
the  possession  of  the  person  by  whom  it  was  stolen  or 
embezzled,  or  of  any  other  person  in  whose  possession 
it  may  be, 

2.  Where  it  was  used  as  the  means  of  committing  a 
felony ;  in  which  case,  it  may  be  taken,  on  the  warrant 
from  any  house  or  other  place  in  which  it  is  concealed, 
or  from  the  possession  of  the  person  by  whom  it  was 
used  in  the  commission  of  the  offence,  or  of  any  other 
person  in  whose  possession  it  may  be. 

3.  Where  it  is  in  the  possesion  of  any  person,  with 
the  intent  to  use  it  as  the  means  of  committing  a  pub- 
lic offence,  or  in  the  possession  of  another,  to  whom  he 
may  have  delivered  it  for  the  purpose  of  concealing  it, 
or  preventing  its  being  discovered ;  in  which  case,  it 
may  be  taken,  on  the  warrant,  from  such  person,  or 
from  a  house  or  other  place  occupied  by  him,  or  under 
his  control,  or  from  the  possession  of  the  person  to 
whom  he  may  have  so  delivered  it. 
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§  882.  No  search  warrant  shall  be  issued,  but  upon 
probable  cause,  supported  by  affidavit  naming  or  de- 
scribing the  person,  and  particularly  describing  the  pro- 
perty, and  the  place  to  be  searched. 

§  883.  The  magistrate  must,  before  issuing  the  war- 
rant, examine,  on  oath,  the  complainant,  and  any  wit* 
nesses  he  may  produce,  and  take  their  depositions  in 
writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

§  884.  The  depositions  must  set  forth  the  facts  tend- 
ing to  establish  the  grounds  of  the  application,  or  pro- 
bable cause  for  believing  that  they  exist. 

§  885.  If  the  magistrate  be  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that 
there  is  probable  cause  to  believe  their  existence,  he 
shall  issue  a  search  warrant,  signed  by  him  with  his 
name  of  office,  to  a  peace  officer  in  his  county,  com- 
manding him  forthwith  to  search  the  person  or  place 
named,  for  the  property  specified,  and  to  bring  it  before 
the  magistrate. 

§  886.  The  warrant  shall  be  in  substantially  the  fol- 
lowing form : 

"  County  of  Albanyy  [or  as  the  case  may  be.] 
"In  the  name  of  the  people  of  the  State  of  New- 
York  :  To  any  sheriff,  constable,  marshal  or  policeman 
in  the  county  of  Albany y  [or  as  the  case  may  be :] 
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"  Proof  by  affidavit  having  been  this  day  made  be- 
fore me,  by  [naming  every  person  whose  affidavit  has 
been  taken,]  that  [stating  the  particular  grounds  of  the 
application,  according  to  section  881 ;  or  if  the  affi- 
davits be  not  positive,  "  that  there  is  probable  cause 
for  believing  that," — ^stating  the  ground  of  the  applica- 
tion in  the  same  manner ;] 

**  You  are  thereupon  commanded,  in  the  day  time, 
[or  "  at  any  time  of  the  day  or  night,"  as  the  case  may 
be,  according  to  section  890,]  to  make  immediate  search 
an  the  person  of  C.  Z).,  [or  "in  the  house,  situated," — de- 
scribing it  or  any  other  place  to  be  searched  with  rea- 
sonable particularity,  as  the  case  may  be,]  for  the  fol- 
lowing property :  [describing  it  with  reasonable  par- 
ticularity;"] and  if  you  find  the  same  or  any  part  there- 
of, to  bring  it  forthwith  before  me,  at  [stating  the  place.] 
"  Dated  at  the  city  of  Albany^  [or  as  the  case  may 
be]  the     '        day  of  ,  1849. 

E.    F., 

Justice  of  the  peace, 
[or  as  the  case  may  be.] 

§  887.  A  search  warrant  may,  in  all  cases,  be  served 
by  any  of  the  officers  mentioned  in  its  direction,  but 
by  no  other  person,  except  in  aid  of  the  officer,  on  his 
requiring  it,  he  being  present  and  acting  in  its  execu- 
tion. 

§  888.  The  officer  may  break  open  any  outer  or  in- 
ner door  or  window  of  a  house,  or  any  part  of  the  housi. 
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or  any  thing  therein,  to  execute  the  waxrant,  if,  after 
notice  of  his  authority  and  purpose,  he  be  refused  ad- 
mittance. 

§  889.  He  may  break  open  any  outer  or  inner  door 
or  window  of  a  house,  for  the  purpose  of  liberating  a 
person,  who,  having  entered  to  aid  him  in  the  execu- 
tion of  the  warrant,  is  detained  therein,  or  when  neces- 
sary for  his  own  liberation. 

§  890.  The  magistrate  must  insert  a  direction  in  the 
warrant,  that  it  be  served  in  the  day  time,  unless  the 
affidavits  be  positive  that  the  property  is  on  the  person, 
or  in  the  place  to  be  searched ;  in  which  case,  he  may 
insert  a  direction  that  it  be  served  at  any  time  of  the 
day  or  night. 

§  891.  A  search  warrant  must  be  executed  and  re- 
turned to  the  magistrate  by  whom  it  was  issued,  if 
issued  in  the  city  and  county  of  New- York,  within  five 
days  after  its  date,  and  if  in  any  other  county,  within 
ten  days.  After  the  expiration  of  those  times  respec- 
tively, the  warrant  shall,  unless  executed,  be  void. 

^  898.  When  the  officer  shall  have  taken  any  proper- 
ty under  the  warrant,  he  must  give  a  receipt  for  the 
property  taken,  (specifying  it  in  detail,)  to  the  person 

from  whom  it  was  taken  by  him,  or  in  whose  posses- 
sion it  was  found,  or,  in  the  absence  of  any  person,  he 
shall  leave  it  in  the  place  where  he  found  the  property. 
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§  893.  When  the  property  is  delivered  to  the  magis- 
trate, he  shall,  if  it  was  stolen  or  embezzled,  dispose  of 
it  as  provided  in  sections  76  >  to  771  both  inclusive.  If 
it  were  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  881,  he 
shall  retain  it  in  his  possession,  subject  to  the  order  of 
the  court  to  which  he  is  required  to  return  the  proceed- 
ings before  him,  or  of  any  other  court  in  which  the  of- 
fence, in  respect  to  which  the  property  was  taken,  is 
triable. 

§  894.  The  oflScer  shall  forthwith  return  the  warrant 
to  the  magi  trate,  and  at  the  same  time  deliver  to  him 
a  written  inventory  of  the  property  taken,  mafie  pub- 
licly, or  in  the  presence  of  the  person  from  whose  pos- 
session it  was  taken  and  of  the  applicant  for  the  war- 
rant, if  they  be  present;  verified  by  the  affidavit  of  the 
officer  at  the  foot  of  the  inventory,  and  taken  before  the 
magistrate  at  that  time,  to  the  following  effect :  "  I,  R 
S.,  the  officer  by  whom  the  annexed  warrant  was  exe- 
cuted, do  swear  that  the  above  inventory  contains  a  true 
and  detailed  account  (fall  the  property  taken  by  me  on 
the  warrant." 

§  ^'95.  The  magistrate  shall  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

§  896.  If  the  grounds  on  which  the  warrant  was  is^ 
sued  be  controverted,  he  must  proceed  to  take  testimo- 
ny in  relation  thereto. 
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§  897.  The  testimony  given  by  each  witness  must  be 
reduced  to  writing  and  authenticated  in  the  manner 
presc.ibed  in  section  19  \ 

§  898.  If  it  appear  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrani,  or  that  there  is 
no  probable  cause  for  believing  the  existence  of  the 
grounds  on  which  the  warrant  was  issued,  the  magistrate 
shall  cause  it  to  be  restored  to  the  person  from  whom  it 
was  taken. 

§  899.  The  magistrate  shall  annex  together  the  de- 
positions, the  search  warrant,  and  leturn  and  the  inven- 
tory, and  return  them  to  the  next  court  of  sessions  of 
the  county,  or  mayor's  or  recordc  r's  court,  having  power 
to  inquire  into  the  offences  in  respect  to  which  the 
search  warrant  was  issued,  by  the  intervention  of  a  grand 
jury,  at  or  before  its  opening  on  the  first  day. 

§  €00.  Whoever  shall  maliciously,  and  without  prob- 
able cause,  procure  a  search  warrant  to  be  issued  and 
executed,  shall  be  deemed  guilty  of  a  misdemeanor. 

§  901.  A  peace  officer,  who,  in  executing  a  search  war- 
rant shall  wilfully  exceed  his  authority,  or  exercise  it 
with  unnecessary  severity,  shall  be  deemed  guilty  of  a 
misdemeanor. 

§  r02.  When  a  person  charged  with  a  felony,  is  sup- 
posed by  the  magistrate  before  whom  he  is  brought,  to 
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have  upon  his  person  a  dangerous  weapon,  or  any  thing 
which  may  be  used  as  evidence  of  the  commission  of 
the  offence,  the  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other 
thing  to  be  retained,  subject  to  his  order  or  the  order  of 
the  court  in  which  the  defendant  may  be  tried. 

TITLE  III. 

Of  the  outlawry  of  persons  convicted  of  treason. 

§  903.  When,  upon  a  bench  warrant  ii^sued  for  the  ap- 
prehension of  a  person  who  has  pleaded  guilty,  or 
against  whom  a  verdict  has  been  rendered,  upon  an  in- 
dictment for  treason,  it  is  duly  returned  that  the  defen- 
dant cannot  be  found,  the  district  attorney  of  the  county 
may  apply  to  the  court  in  which  indictment  is  pending, 
for  judgment  of  outlawry. 

§  904.  The  application  shall  be  iounded  upon  the  re- 
turn of  the  bench  warrant,  and  upon  proof,  by  affidavit, 
that  the  defendant  has  escaped,  and  on  diligent  search 
cannot  be  found  within  the  county. 

§  905.  The  court,  upon  being  satisfied  that  the  de- 
fendant has  escaped  and  cannot,  upon  diligent  search, 
be  found  within  the  county,  shall  make  an  order  that 
he  appear  on  the  first  day  of  the  next  term,  to  receive 
judgment  upon  the  conviction  or  be  outlawed. 

§  906.  The  order  shall  be  immediately  published, 
once  a  week  for  six  successive  weeks,  in  a  newspaper 
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published  in  the  county,  and  in  the  newspaper  printed 
at  Albany,  in  which  legal  notices  are  required  to  be 
published.  The  expense  of  the  publication  shall  be  a 
county  charge. 

§  907.  If  the  defendant  appear,  judgment  shall  be 
rendered  against  him  upon  the  conviction.  If  he  do 
not  appear,  the  court,  upon  proof  of  the  due  publication 
of  the  order,  shall  jender  judgment  that  the  defendant 
be  outlawed,  and  that  all  his  civil  rights  be  forfeited. 

§  908.  The  defendant  shall  thereupon  be  deemed  to 
be  civilly  dead,  and  shall  forfeit  to  the  people  of  this 
state,  during  his  lifetime,  and  no  longer,  all  freehold 
estate  in  real  property,  of  which  he  was  seised,  in  his 
own  right,  at  the  time  of  committing  the  treason,  or  at 
any  time  thereafter,  and  all  his  personal  property. 

§  909.  Upon  a  judgment  of  outlawry,  the  judgment 
roll  shall  be  made  up,  and  filed  with  the  clerk  of  the 
county,  in  which  the  conviction  was  had^  and  shall  be 
docketed  with  the  same  effect  as  in  civil  actioi;is«  A 
transcript  thereof  may  also  be  filed  and  docketed,  with 
the  like  effect  in  any  other  county. 

§  910.  The  judgement  roll  shall  consist  of  the  several 
matters  prescribed  in  section  570,  except  the  fifth  sqb- 
division ;  to  which  ahsll  be  annexed  a  certified  copy  of 
the  order  to  appear  for  judgment,  the  affidavJ  ts  proving 
its  "publication,  and  a  certified  copy  of  the  order  of  judg- 
ment of  outlawry. 


997 

§  911.  An  appeal  may  be  taken  by  the  defendant,  at 
any  time,  from  a  judgment  of  outlawry. 

§  912.  The  appeal  may  be  taken  in  person  or  by  coun- 
sel, and  the  proceedings  thereon  shall  be  the  same  as 
upon  an  appeal  from  a  judgmeut  of  conviction  on  an 
indictment. 

§  913.  If  the  judgment  be  reversed,  on  appeal,  the 
defendant  shall  be  restored  to  his  civil  rights. 

§  914.  Notwithstanding  judgment  of  outlawry  against 
the  defendant,  he  may  be  arrested  at  any  time  there- 
after, to  receive  judgment  upon  the  conviction- 

§  915.  No  other  proceeding  for  the  outlawry  of  the 
defendant  in  a  criminal  action^  shall  be  had,  than  such 
as  is  provided  in  this  title. 

TITLE  IV. 

OF   PROCEEDINGS  AGAINST   FUGITIVES   FROM   JUSTICE. 

Chaptsb  I.    Fk^itiy*  firoan  aaotber  tUte  or  territory,  into  this  state. 
li.    Fui^itives  from  tliia  state,  into  another  state  or  territory. 

Chapter  I. 

i 

Fugitives  f^om  another  state  or  territory,  into  tliis  state. 

§  916.  A  person  charged  in  any  state  or  territory  of 
the  United  States,  with  treason,  felony,  or  other  crime, 
who  shall  flee  from  justice  and  be  be  found  in  this  state, 
shall,  on  demand  of  the  executive  authority  of  th^ 
state,  or  territory  from  which  he  fled,  be  delivered  up 
by  the  governor  of  this  state,  to  be  removed  to  the  state 
having  jurisdiction  of  the  crime. 
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^  917.  A  magistrate  may  issue  a  warrant  for  the  ap- 
prehension of  a  person  so  charged,  who  shall  flee  from 
justice  and  be  found  within  this  state. 

§  918.  The  proceedings  for  the  arrest  and  commit- 
ment of  the  person  charged,  shall  be  in  all  respects 
similar  to  those  provided  in  this  code  for  the  arrest  and 
committment  of  a  person  charged  with  a  public  offence, 
committed  within  this  state  ;  except,  that  an  exempli- 
fied copy  of  an  indictment  found,  or  other  judicial  pro- 
ceeding had,  against  him  in  the  state  or  territory,  in 
which  he  is  charged  to  have  committed  the  offence, 
may  be  received  as  evidence  before  the  magistrate. 

§  919.  If,  from  the  examination,  it  appear,  that  the 
person  charged  has  committed  the  treason,  felony  or 
other  crime  charged,  the  magistrate,  by  warrant  reciting 
the  accusation,  shall  commit  him  to  the  proper  custody 
within  his  county,  for  a  time  to  be  specified  in  the  war- 
rant, which  the  magistrate  may  deem  reasonable,  to 
enable  the  arrest  of  the  fugitive  under  the  warrant  of 
the  executive  of  this  state,  on  the  requisition  of  the  ex- 
ecutive authority  of  the  state  or  territory  in  which  he 
committed  the  offence,  unless  he  give  bail,  as  provided 
in  the  next  section,  or  until  he  be  legally  discharged. 

§  920.  The  magistrate  may  admit  the  person  arrested, 
to  bail,  by  an  undertaking,  with  suflicient  sureties  and  in 
such  sum  as  he  may  deem  proper,  for  his  appearance  be- 
fore him  at  a  time  specified  in  the  undertaking,  and  for 
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his  surrender  to  be  arrested  upon  the  warrant  of  the 
governor  of  this  state. 

§  921.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  shall  give  notice  to  the  district 
attorney  of  the  county,  of  the  name  of  the  person  and 
the  cause  of  his  arrest. 

§  923.  The  district  attorney  shall  immediately  there- 
after give  notice  to  the  executive  authority  of  the  state 
or  territory,  or  to  the  prosecuting  attorney  or  presiding 
judge  of  the  criminal  court  of  the  city  or  county  within 
the  state  or  territory,  having  jurisdiction  of  the  offence, 
to  the  end  that  a  demand  may  be  made  for  the  arrest 
and  surrender  of  the  person  charged. 

§  923.  The  person  arrested  shall  be  discharged  from 
custody  or  bail,  unless  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  be  arrested 
under  the  warrant  of  the  governor  of  this  state. 

§  924.  The  magistrate  shall  make  return  of  his  pro* 
ceedings  to  the  next  court  of  sessions  of  the  county, 
which  shall  thereupon  inquire  into  the  cause  of  the  ar- 
rest and  detention  of  the  person  charged ;  and  if  he  be 
in  custody,  or  the  time  for  his  arrest  have  not  elapsed, 
that  court  may  discharge  him  from  detention,  or  may 
order  his  undertaking  of  bail  to  be  cancelled,  or  may 
continue  his  detention  for  a  longer  time,  or  may  re-admit 
him  to  bail  to  appear  and  surrender  himself  within  a 
time  to  be  specified  in  the  undertaking. 
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'  Chapter  II. 

Fugitives  from  this  state,  into  another  state  or  territory, 

§  925.  When  the  goTernor  of  this  state,  in  the  exer- 
cise of  the  authority  conferred  by  section  2,  article  4,  of 
the  constitution  of  the  United  States,  or  by  the  laws  of 
this  state,  shall  demand  from  the  executive  authority  of 
any  state  or  territory  of  the  United  States,  or  of  any 
foreign  government,  the  surrender  to  the  authorities  of 
this  state,  of  a  fugitive  from  justice,  the  accounts  of  the 
persons  employed  by  him  for  that  purpose,  shall  be  au- 
dited by  the  comptroller  and  paid  out  of  the  state  trea- 
sury. 

§  926.  No  compensation,  fee,  or  reward  of  any  kind, 
shall  be  paid  to,  or  received  by  any  public  officer  of  this 
state,  for  a  service  rendered  or  expense  incurred,  in  pro- 
curing for  the  governor  the  demand  mentioned  in  the 
last  section,  or  in  procuring  the  surrender  of  the  fugi- 
tive, or  conveying  him  to  this  state,  or  detaining  him 
therein. 

§  927.  A  violation  of  the  last  section  shall  be  deemed 
a  misdemeanor. 
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TITLE  V. 

Off  Criminal  StatiNtics. 

§  928.  Within  ten  days  after  the  adjournment  of  a 
criminal  court  of  record,  the  clerk  shall  transmit  to  the 
secretary  of  state,  by  mail,  a  certified  statement  of  the 
number  of  indictments  tried  thereat,  specifying  the 
number  for  each  offence,  the  number  on  which  convic- 
tions were  had,  the  number  on  which  the  defendant 
was  acquitted,  and  the  number  of  indictments  against 
persons  discharged  without  trial,  specifying  the  num- 
ber for  each  offence. 

§  929.  Within  ten  days  after  the  adjournment  of  a 
criminal  court  of  record,  the  sheriff* of  the  county  where 
it  was  held  shall  report  by  mail  to  the  secretary  of  state 
the  name,  occupation,  age,  sex,  and  native  country  of 
every  person  convicted  at  that  court,  of  a  public  offence 
with  the  degree  of  instruction  which  each  person  con- 
victed has  received,  and  such  other  information  in  re- 
lation to  the  persons  so  convicted,  and  their  offences, 
as  the  secretary  of  state  shall  require. 

§  930.  A  report  shall  be  made,  in  like  manner,  by  the 
sheriff*  of  every  county  in  which  there  is  a  city,  in  re- 
spect to  persons  convicted  at  a  mayor's,  or  recorder's,  or 
police  court,  held  within  that  city.  The  report,  in  re- 
spect to  mayors'  and  recorders'  courts,  shall  be  made 
within  thirty  days  after  the  adjournment  of  each  of  those 
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courts ;  and  in  respect  to  the  police  courts,  on  the  first 
days  of  January  and  July  in  each  year. 

§  931.  The  report  required  by  the  last  three  sections, 
shall  be  made  in  such  form  as  the  secretary  of  state 
shall  prescribe. 

§  9a2.  To  enable  the  sheriff  to  make  his  report,  he 
may,  either  before  or  after  conviction,  by  himself  or  his 
deputies,  make  all  necessary  inquiries  of  the  persons 
convicted,  and  of  the  keeper  of  any  jail,  penitentiary, 
or  other  prison  where  the  persons  convicted  are  confined, 
as  well  as  of  all  other  persons. 

§  933.  Tiie  sheriff  shall  be  paid  for  his  services,  a 
reasonable  sum,  to  be  audited  and  allowed  by  the  board 
of  supervisors  of  his  county,  and  to  be  paid  from  the 
county  treasury, 

§  934.  Every  magistrate  holding  a  police  court  at 
which  a  person  is  convicted  of  a  public  offence,  shall, 
on  being  so  required,  furnish  to  the  sheriff  of  the 
county,  all  the  information  he  can  obtain,  to  enable 
the  sheriff  to  make  the  report  required  by  sections  929 
and  930,  and  shall  make  such  inquiries  of  the  persons 
convicted  before  them,  and  of  others,  as  the  secretary 
of  state  shall  direct. 

§  935.  When  a  county  clerk  shall  transmit  to  the  sec- 
retary of  state  transcripts  of  convictions  had  in  courts  of 
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record,  he  shall  transmit  therewith  copies  of  all  certifi* 
cates  of  coDvictions  in  police  courts,  filed  with  him. 

§  036.  The  clerk  of  each  police  court  in  the  city  and 
county  of  New- York,  shall,  on  the  first  day  of  every 
month,  transmit,  by  mail,  to  the  secretary  of  state,  a 
trenscript  of  the  entry  of  every  conviction  had  in  that 
court  during  the  preceding  month,  containing  the  name 
of  the  ofiender,  a  description  of  the  offence,  and  the  judg- 
ment upon  the  conviction. 

§  987.  For  every  n^^glect  of  a  magistrate,  clerk,  or 
sherijQT,  to  comply  with  the  requirements  of  this  chapter, 
he  shall  forfeit  the  sum  of  fifty  dollars,  to  be  recovered 
in  a  civil  action,  in  the  name  of  the  people  of  this  state. 

§  988.  The*  secretary  of  state  shall  cause  sections  926 
to  935,  both  inclusive,  to  be  published,  with  forms  and 
instractions  for  the  execution  of  the  duties,  therein  pre- 
scribed, and  cause  the  same  to  be  distributed  among  the 
ofiicers  therein  mentioned;  the  expense  of  which  shall 
be  paid  by  the  treasurer,  on  the  warrant  of  the  comptrol- 
ler. He  shall  also  annually  report  to  the  legislature,  the 
results  of  the  information  obtained  in  pursuance  of  those 
sections. 
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TITLE  VI. 

OF  PROVISIONS    APPUCABLE    TO    CRIMINAL    PROCEEDINGS  GEN- 
ERALLY. 

Chaftxk  I.    CompromiBing  certain  pnblie  offences  by  leave  of  the  court, 
n.    MiKellaneoQB  provisions. 

Chapter  I. 

Compromising  certain,  public  offences  by  leave  of  the  court. 

§  939.  When  a  defendant  is  held  to  answer  on  a 
charge  of  a  misdemeanor,  for  which  the  person  injured 
by  the  act  constituting  the  offence,  has  a  remedy  by  a 
civil  action,  the  ofience  may  be  compromised,  as  provid- 
ed in  the  next  section,  except  where  it  was  committed, 

1.  By  or  upon  an  officer  of  justice,  while  in  the  exe- 
cution of  the  duties  of  his  office; 

2.  Riotously:  or, 

3.  With  an  intent  to  commit  a  felony, 

§  940-  If  the  party  ixyured  appear  before  the  court, 
to  which  the  depositions  and  statement  are  required,  by 
section  213,  to  be  returned,  at  any  time  before  trial  on 
an  indictment  for  the  offence,  and  acknowledge  in  writ- 
ing that  he  has  received  satisfaction  for  the  injury,  the 
court  may,  in  its  discretion,  on  payment  of  the  costs  in* 
curred,  order  all  proceedings  to  be  stayed  upon  the  pro- 
secution, and  the  defendant  to  be  discharged  therefrom. 
But  in  such  case,  the  reasons  for.  the  order  must  be  set 
forth  therein  and  entered  on  the  minutes. 
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§  941.  The  Older  authorized  by  the  last  section^  shall 
be  a  bar  to  another  prosecution  for  the  same  offeood^. . 

§  942.  No  public  offence  shall  be  compromised,  nor 
shall  any  proceeding  for  the  prosecution  or  poniskment 
thereof  upon  a  compromise  be  stayed,  except  as  provi* 
ded  in  sections  939  and  940. 

Chapter  IL 

Miseellaneouf  provUioiis. 

§  943.  The  term  ^'oath,"  when  used  in  this  code, 
shall  be  deemed  to  include  an  affirmation. 

§  944.  When  the  signature  of  a  person  is  required  by 
this  code,  the  mark  of  the  person,  if  he  cannot  write, 
shall  be  deemed  sufficient,  the  name  of  the  person 
making  the  mark  being  written  near  it,  and  the  mark 
being  witnessed  by  a  person  who  writes  his  own  name 
as  a  witness. 

§945.  When  it  is  necessary  for  any  purpose,  to  have 
a  person  who  is  in  prison  in  any  part  of  the  state, 
brought  before  a  court  of  criminal  jurisdiction,  an  order 
for  that  purpose,  may  be  made  by  the  court,  and  the 
order  shall  be  executed  by  the  sheriff  of  the  county 
where  it  is  made. 

§  946.  Process  issued  by  a  court  or  magistrate,  shall 
be  executed  according  to  its  terms* 
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§  947.  The  term  *^  magistrate/'  when  used  in  fhui 
code,  signifies  any  one  of  the  officers  mentioned  in  sec- 
tion 140. 

§  948.  The  term  "  peace  officer,'^  when  used  in  this 
code,  signifies  any  one  of  the  officers  mentioned  in  sec« 
tion  147. 


PART  VIE 


Of  tlie  GOfltfl,  In  criminal  actionn  and  proceedings* 

§  949.  All  statutes  establishing  or  regulating  the  costs 
or  fees  of  public  officers,  in  criminal  actions  or  proceed- 
ings, are  repealed ;  and  hereafter,  the  only  costs  or  fees 
allowed  in  a  criminal  action  or  proceeding,  shall  be 
such  as  are  povided  by  this  code. 

§  950.  The  magistrate,  if  he  be  a  justice  of  the  peace, 
or  a  special  justice  appointed  or  elected  in  a  city,  vil- 
lage or  town,  may  receive, 

For  all  the  proceedings  before  him,  to  and  including 
his  decision  upon  the  question  of  discharging  the  de- 
fendant or  holding  him  to  answer,  two  dollars. 

For  the  trial  and  judgment  had  before  him,  while 
holding  a  police  court,  two  dollars. 

For  taking  bail,  after  a  commitment  by  another  mag- 
istrate,  one  dollar. 

§  951.  The  clerk  may  receive. 

On  the  trial  of  an  issue,  one  dollar. 

On  entering  judgment,  fifty  cents. 
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He  shall  receive  no  other  fee,  fpr  any  service  what- 
ever in  a  criminal  action  or  proceeding,  except  for 
copies  of  papers  at  the  rate  of  five  cents  for  every  hun- 
dred words. 

§  952.  The  peace-officer  may  receive, 

For  making  an  arrest  fifty  cents,  together  with  five 
cents  for  every  mile  necessarily  travelled  by  him,  in  ren- 
dering such  service,  and  in  taking  the  defendant  before 
a  court  or  magistrate,  or  carrying  him  to  prison. 

For  serving  a  subpoena,  fifteen  cents,  together  with 
five  cents  for  every  mile  necessarily  travelled  by  him, 
in  rendering  such  service. 

The  board  of  supervisors  may  allow  such  further  com- 
pensation, for  the  service  of  process,  and  for  other  ser- 
vices in  criminal  cases,  as  the  supervisors  may  think 
reasonable. 

§  968.  The  sheriff  may  also  receive, 

For  summoning  a  grand  jury,  ten  dollars. 

For  summoning  a  trial  jury,  ten  dollars. 

For  carrying  a  single  convict  to  the  state  prison,  for 
every  mile  necessarily  travelled  from  the  county  prison, 
ferty  cents ;  two  convicts,  sixty- five  cents ;  more  than 
two  and  not  exceeding  four  convicts,  seventy  cents ;  five 
convicts,  seventy-five  cents;  for  every  additional  convict, 
such  reasonable  allowance  as  the  comptroller  may  think 
just.  He  may  also  receive,  for  the  maintenance  of  t!i^.* 
convict  on  his  way  to  the  state  prison,  such  sum  as  he 
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shall  actaall7  expend  for  it,  not  exceeding  one  dollar 
for  every  thirty  miles  travelled. 

§  954.  The  fees  allowed  by  the  last  four  sections  shall 
be  county  charges,  and  shall  be  audited  and  paid  by 
the  boards  of  supervisors  of  the  counties  respectively, 
in  which  the  services  were  rendered ;  except,  that  the 
fees  of  the  sheriff  for  conveying  convicts  to  the  state 
prison,  shall  be  paid  by  the  agent  of  the  prison  to  which 
the  convicts  are  carried,  and  by  such  agent  charged  in 
his  accounts  with  the  state. 

REPEALING  AND  SAVING  SECTIONS. 
§  965.  The  provisions  of  the  revised  statutes,  con- 
tained in  the  chapter  entitled  "  of  proceedings  in  crimi- 
nal cases,"  and  all  statutory  provisions  in  respect  to 
such  proceedings,  which  are  contained  in  the  second 
volume  or  the  third  edition  of  the  revised  statutes,from 
page  790  to  page  841,  under  the  head  of  chapter  2,  are 
repealed. 

§  956.  All  other  statutory  provisions  relating  to,  and 
prescribing  the  modes  of  proceeding  in  criminal 
actions,  as  they  are  defined  in  this  code,  and  the  pro- 
ceedings in  criminal  cases,  which  are  embraced  there- 
in, are  repealed. 

§  957.  All  statutory  provisions  inconsistent  with  this 
code  are  repealed,  and  all  rules  of  the  common  law 
which  conflict  therewith  are  abrogated. 
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§  958.  The  repeal  of  any  statutory  provision,  by  this 
code,  shall  not  affect  an  act  done,  or  right  accrued  or 
established,  or  a  proceeding  or  prosecution  had  or  com- 
menced in  a  criminal  case  before  this  code  shall  take 
effect;  but  every  such  act,  right  and  proceeding  shall 
remain  as  valid  and  effectual  as  if  the  provision  re- 
pealed had  remained  in  force. 

§  959.  The  repeal,  by  this  code,  of  a  statutory  pro- 
vision, by  which  a  former  statute  was  repealed,  shall 
not  be  deemed  to  revive  the  former  statute. 

§  960.  This  code  shall  apply  to  criminal  actions,  and 
to  all  other  proceedings  in  criminal  cases  which  are 
herein  provided  for,  from  the  time  when  .it  shall  take 
efi*ect ;  and  all  such  actions  and  proceedings,  which 
shall  have  been  theretofore  commenced,  shall  be  con- 
ducted in  the  same  manner  as  if  this  code  had  not 
been  passed,  except,  that  sections  23  to  52,  both  inclu- 
sive; 77  to  80,  both  inclusive;  89  to  91,  both  inclusive  f 
141  to  861,  both  inclusive  ;  903  to  915,  both  inclusive; 
and  939  to  954,  both  inclusive,  shall  apply  thereto,  so 
far  as  they  are  applicable ;  without  prejudice  however 
to  any  proceeding  already  had  thereon. 

CONCLUDING  SECTION. 

§  961.  This  code  shall  take  effect  on  the  first  day  of 
July  next :  except  that  sections  34,  218,  219,  and  390 
to  393,  both  inclusive  shall  take  effect  immediately. 


APPENDIX: 

CONTAINING  THE  FORMS  OF  INDICTMENTS,  DEFERRED 
TO  IN  SECTION  306,  OF  THIS  CODE. 

The  form's  given  in  this  Appendix,  embrace  a  few  only  of  the  in- 
dictments for  public  offences.  The  Commissioners  have  selected 
them  promiscuously  from  a  large  number,  which  they  had  prepared 
and  considered.  Believing,  however,  that  the  forms  here  presented 
will  sufficiently  illustrate  the  principles,  upon  which  indictments 
should  be  drawn,  they  have  deemed  it  unnecessary  to  swell  their  re- 
port, by  the  additition  of  a  larger  number. 


No.  V  . 

TITLE  OF  THE  INDICTMENT,  AND  PREFATORY  STATE- 
MENT OF  THE  ACCUSATION. 

[The  title  of  the  indictment,  and  the  form  of  the  introductory  state- 
ment, are  prescribed  in  section  305,  but  are  given  in  this  place,  more 
at  large,  for  convenience  of  reference.] 

Court  of  oyer  and  terminer  of  the  county  of  j 

[stating  the  proper  county.] 


Court  of  oyer  and  terminer  of  the  city  and  countyof 
New- York. 

<^> 
Court  of  sessions  of  the  county  of  ,  [stating 

the  proper  county.] 
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or. 


Court  of  sessions  of  the  city  and  county  of  New- 
York. 


or, 


Mayor's  court  of  the  city  of 
proper  city.] 


;  [stating  the 


or. 


Recorder's  court  of  the  city  of 
proper  city.] 
The  people  of  the  state  of  New- York, ' 


;  [stating  the 


against 
A.   B. 


1 


A.  B.  is  accused  by  the  grand  jury  of  the  ^ 

[here  insert  the  name  of  the  county,  or  of  the  city,  or  of 
the  city  and  county,  in  which  the  indictment  is  found,] 
by  this  indictment,  of4he  crime  of  ,  [here  insert 

the  name  of  the  offehce,  if  it  have  one,  such  as  treason, 
murder,  arson,  manslaughter,  or  the  like,  or  if  it  be  a 
misdemeanor,  having  no  general  name,  such  as  libel,  as- 
sault and  battery,  or  the  like,  insert  a  brief  description 
of  it,  as  it  is  given  by  law ;]  committed  as  follows : 

The  said  A.  B.,  on  the  day  of  ,  1849, 

at  the  town,  [or  city,  or  village,  as  the  case  may  be,]  of 
,  in  this  county,  [here  set  forth  the   act 
charged  as  an  offence,  according  to  any  one  of  the  fol- 
lowing forms  adapted  to  the  case.] 
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MANNER  OF  STATING  THE  ACT  CONSTITU- 
TING THE  OFFENCE. 

No.  2. 

IN  AN  INDICTMENT  FOR  MURDER. 

Without  the  authority  of  law,  and  with  malice  afore- 
thought, killed  C.  D.,  by  [shooting  him  with  a  gun  or 
pistol,  or  by  administering  to  him  poison,  or  by  push- 
ing him  into  the  river,  whereby  he  was  drowned,  or  by 
throwing  him  from  the  window  of  a  building,  or  by 
means  unknown  to  the  grand  jury,  or  as  the  case  may 
be.] 

[In  this  form,  the  words  *'  with  malice  aforethought," 
are  used  in  the  same  sense  in  which  they  are  under- 
stood in  the  existing  forms  of  indictment  for  murder ; 
and  are  intended  to  comprehend  the  several  divisions 
of  that  offence,  as  it  is  defined  by  statute. 

IN  AN  INDICTMENT  FOR  ARSON. 

No.  3. 

Arson  in  Ihe  first  degree. 

Wilfully  set  fire  to,  [or  burned,]  ih  the  night  time,  a 
dwelling  house,  in  which  there  was  at  the  time,  a  hu- 
man being,  namely,  C.  D.,  [or  whose  name  is  unknown 
to  the  grand  jury.] 
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No.  4. 

Arson  in  the  second  degree. 

Wilfully  set  fire  to,  |or  burned,]  an  inhabited  dwell- 
ing house,  in  the  day  time,  in  which  there  was  at  the 
time,  a  human  being  namely  C  D.,  [or  whose  name  is 
unknown  to  the  grand  jury. J 

No.  5. 

OTy 

Wilfully  set  fire  to,  [or  burned,  in  the  night  time  a 
shop,  [or  warehouse,  or  building,]  (not  being  a  dwell- 
ing house  in  which  there  was  at  the  time  a  human  be- 
ing,) and  which  shop,  [or  warehouse  or  building,]  was 
adjoining  to,  [or  within  the  curtilage  of]  an  inhabited 
dwelling  house,  so  that  such  house  was  endangered  by 
such  firing. 

No.  6. 

Arson  in  the  third  degree. 

Wilfully  set  fire  to,  [or  burned,]  in  the  day  time,  a 
shop,  [or  warehouse  or  building,  (not  being  a  dwelling 
house  in  which  there  was  at  the  time  a  human  being,) 
and  which  shop,  [or  warehouse  or  building]  was  adjoin- 
ing to,  [or  within  the  curtilage  of]  an  inhabited  dwelling 
house,  so  that  such  house  was  endangered  by  such  firing. 
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No.  7. 


or. 


Wilfully  set  fire  to  for  burned]  in  the  night  time,  the 
house  of  C.  D.,  (not  being  a  dwelling-house  in  which 
there  was  at  the  g^ime  a  human  being,  nor  a  shop,  or 
warehouse,  or  building)  adjoining  to,  [or  within  the  curti- 
lage of,]  an  inhabited  dwelling-house  which  was  endan- 
gered by  such  firing.) 

No.  8. 
Arson  in  the  fourth  degree. 

In  the  day  time,  wilfuliy  set  fire  to  [or  burned]  the 
house  [or  building]  of  C.  D.,  (not  being,  &c.,  fas  in  No. 
6,  to  the  end.] 

No.  9. 

or, 

Wilfully  set  fire  to  (or  burned]  a  saw-mill  for  carding 

machine,  or  a  building  containing  a  carding  machine, 

or  a  stack  of  grain,  or  a  stack  of  hay,]  not  belonging  to 

the  said  A.  B. 

No.  10. 
or, 

Wilfully  burn  3d  the  ship  named  the  ,  which  was 
at  the  time  insured  by  the  -  Insuiance  company  of 
the  city  of  New-York,  against  loss  or  damage  by  fire, 
with  intent  to  prejudice  such  insurers. 


256 
IN  AN  INDICTMENT  FOR  MANSLAUGHTER. 

No.  11. 
Manslaughter  in  the  first  degree. 

Was  engaged  in  the  perpetration  of  the  following 
misdemeanor:  [stating  it,  as  in  an  indictment  therefor.] 

And  the  said  A.  B.  while  engaged  in  the  perpetration 
of  such  misdemeanor,  without  a  design  to  effect  death, 
by  his  act,  [or  procurement,  or  culpable  negligence,] 
killed  C.  D.,  by  [striking  hi  n  with  a  club  or  by  other 
means  to  be  stated  as  in  No.  2.] 

No.  12. 
ory 
Deliberately  assisted  one  C.  D*  in  the  commis- 
sion of  self  murder,  which  crime  the  said  C.  D.  then  and 
there  committed,  by  hanging  himself  by  the  neck  until 
he  was  dead,  [or  as  the  case  may  be.] 

No.  13. 

Manslaughter  in  the  second  degree. 

Killed  C.  D.  in  the  heat  of  passion,  but  in  a  cruel  and 
unusual  manner,  and  not  under  such  circumstances  as 
to  constitute  excusable  or  justifiable  homicide,  by  strik- 
ing him  with  a  club,  (or  stating  the  means  according  to 
the  fact.] 

No.  14. 

Manslaughter  in  the  third  degree. 

Unnecessarily  killed  one  C.  D.  by  striking  him  with  a 
club,  [or  stating  the  means  according  to  the  fact,]  while 


257 

resisting  an  attempt  by  the  said  C.  D.  to  commit  an  as- 
sault and  battery  upon  him,  [describing  the  offence  or 
unlawful  act  attempted  according  to  the  fact.] 

No.  15  : 

Was  the  owner  of  a  bull,  [or  other  mischievous  anir' 
mal,  describing  it,]  and  knowing  its  propensities,  wilfuUjT' 
suffered  such  bull  to  run  at  large,  [or  kept  it  without 
ordinary  care,]  and  the  said  bull,  while  so  at  large,  [or 
not  confined,]  killed  one  C.  J).,  who  took  all  the  pre- 
cautions which  the  circumstance  would  permit  to  avoid 
such  bull. 

No-  16. 
Was  managing  a  steamboat  called  the 
for  gain,  and  wilfully  [or  negligently]  received  oubpftrdi 
so  many  passengers  [or  such  a  quantity  of  lading]  that 
said  boat  sunk  [or  was  overset,]  whereby  G.  D.,  who 
was  on  the  said  boat,  was  drowned,  [or  otherwise  killed, 
according  to  the  fact.] 

IN  AN  INDICTMENT  FOR  RAPE. 

No.  17. 
Forcibly  ravished  E.  F.,  a  woman  of  the  age  of  tea 
years  or  upwards. 

No.  18. 
Carnally  and  unlawfully  knew  G.  H.,  a  female  child 
under  the  age  of  ten  years. 
[Fourth  Rep.]  17 
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IN  AN  INDICTMENT  FOR  ROBBERY. 

No.  19. 

Roqbery  in  the  First  Degree, 

Feloniously  took  a  gold  watch  [or  as  the  case  may 
be,]  the  property  of  C.  D.,  from  his  person  and  agaioist 
his  will,  by  violence  to  his  person,  [or  by  putting  him 
in  fear  of  some  immediate  injury  to  his  person.] 

or, 

No.  20. 

Feloniously  took  a  gold  watch,  [or  as  the  case  may 
be,]  the  property  of  C.  D.,  in  his  presence  and  against 
his  will,  by  violence  to  his  person,  [or  by  patting  him 
m  fear  of  some  immediate  injury  to  his  person.] 

No.  21. 

Robbery  in  the  Second  Degree. 

Feloniously  took  a  gold  watch,  [or  as  the  case  may 
be,]  the  property  of  C.  D.,  in  his  presence  [or  from  hia 
person,]  which  was  delivered  [or  suffered  to  be  taken 
through  fear  of  some  injury  to  his  person]  or  property, 
or  to  the  person  of  a  relative  or  member  of  his  family/ 
threatened  to  be  inflicted  at  a  different  time,  which  fear 
was  produced  by  the  thceats  of  the  said  A.  B. 
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IN  AN  INDICTMENT  FOR  GRAND  LARCENY. 

No.  22. 

'  Feloniously  took  and  carried  away  a  gold  watch,  [or 
as  the  case  may  be,]  the  personal  properly  of  C.  D.>  [or 
of  a  person  whose  name  is  unknown  to  the  grand  jury,] 
of  the  value  of  more  than  twenty-five  dollars. 

No.  23. 

Feloniously  took  and  carried  away  in  a  dwelling- 
house,  [or  ship,  or  vessel.]  a  gold  watch,  [or  as  the  case 
may  be,]  the  personal  property,  &c.,  as  in  No.  22,  to  the 
end. 

.     No.  24. 

or, 

Feloniousl  V  took  and  carried  away,  in  the  night  time, 
from  the  person  of  C.  D.,  a  gold  watch,  [or  as  the  oase 
may  be,]  the  personal  property  of  the  said  C  D.,  [or  of 
a  person  whose  name  is  unknown  to  the  grand  jury,]  of 
the  value  of  more  than  twenty-five  dollars. 

IN  AN  INDICTMENT  FOR  PETIT  LARCENY. 

No.  25. 

Stole,  took  and  carried  away  a  silver  watch,  [or  as 
the  case  may  be,]  the  personal  property  of-  C.  D.,  [oir  of 
some  person  unknown  to  the  grand  jury,]  of  the  value  of 
twenty-five  dollars  or  under. 
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IN  AN  INDICTMENT  FOR  BURGLARY. 

No.  26. 

Burglary  in  the  First  Degree. 

•  Broke  into  and  entered  in  the  night  time,  the  dwell- 
ing-house of  C.  D.,  in  which  there  was  at  the  time  a 
human  being,  namely,  the  said  C.  D.,  |or  whose  name 
is  unknown  to  the  grand  jury,]  with  intent  to  commit 
larceny,  [or  any  other  public  offence,  describing  it  gen- 
erally] therein,  by  forcibly  bursting  or  breaking  the  wall 
or  an  outer  door,  or  a  window,  or  a  shutter  of  a  window 
of  such  house,  [or  as  the  case  may  be.] 

No.  27. 

or, 

Broke  into  and  entered,  in  the  night  time,  the  dwelling 
house  of  C.  D.,  in  which  there  was  at  the  time  a  human 
bemg,  namely  the  said  C.  D ,  [or,  whose  nanoie  is  un- 
ksown  to  the  grand  jury,]  with  intent  to  commit  laice- 
ny,  [or  any  other  public  offence,  describing  it  generally,] 
therein,  by  unlocking  an  outer  door  by  means  of  false 
keys,  [or  by  picking  the  lock  of  an  outer  door.]  » 

No.  28. 
Burglary  in  the  Second  Degree. 

Bio\e  intp  and  entered,  in  the  day  time,  the  dwelling 
house  &c.,  [as  in  Nos.  26  and  27,  to  the  end.] 


No.  29. 

Burglary  in  ^  third  degree. 

'  Broke  and  entered,  in  the  day  [or  night]  time,  a 
i^toilding  within  the  curtilage  of  the  dwelling  house  of 
€.  D.,  but  not  forming  a  part  thereof,  with  intent  to 
fifleal  therein,  [or  if  to  commit  any  other  puhUc  offence 
describing  it  generally.] 

IN  AN  INDICTMENT  FOR  FORGERY, 

No.  30. 

Forgery  t»  the  first  degree. 

^Porged  for  counterfeited,  or  falsely  altered,  by  erasing 
a  material  part  thereof,  or  as  the  case  may  be,]  an  in- 
strument purporting  to  be,  !or  being)  the  last  will  and 
testament  of  C.  D.,  devising  certain  real  and  personal 
property,  with  intent  to  defraud. 

•  No.  31. 

or, 
'  Ferged  a  certificate,  purporting  to  have  been  issued 
by  J.  C,  an  officer  duly  authorized  to  make  such  cer* 
tificate,  of  the  acknowledgment  of  C.  D.,  of  the  execu- 
tion by  him,  of  a  conveyance  to  E.  F.,  of  certain  real 
property  in  the  town  of  ,  with  intent  to  defraud 

the  said  C.  D. 

No,  32. 
JH)fgery  in  the  second  degree. 

Counterfeited  the  great  seal  of  this  state,  with  intent 
to  defraud. 


No.  33. 


ry 


Falsely  [made  an  impression,  purporting  to  be  jthe 

impression  of  the  great  seal  of  this  state,  or  an  inf- 

strument    in  writing  being  [or  purporting  to  bej  a 

[stating  generally  the  purport  of  the  instrument] 

with  the  intent  to  defraud. 

No.  34. 

Counterfeited  a  gold  [or  silver]  coin  of  the  republic 
of  Mexico,  called  a)[dollar,  which  was  at  that  time  cur- 
rent by  custom  or  usage  with  this  state. 

No.  35. 

Forgery  in  the  third  degree. 

Counterfeited  a  gold  [or  silver]  coin  of  the  republic 
of  France,  called  a  franc,  with  the  intent  of  exporting 
the  same,  to  injure  or  defraud  the  citizens  of  that  re- 
public. 

No.  36. 

Forgery  in  the  fourth  degree. 

Had  in  his  possession  a  counterfeit  of  a  gold  [m 
silver]  coin  of  the  republic  of  Mexico,  called  a  dol- 
lar, which  was  at  that  time  current  in  this  state,  know- 
ing the  same  to  be  counterfeited,  with  intent  to  defiaud 
[or  injure]  by  uttering  the  same  as  true,  [or  false.] 
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IN  AN  INDICTMENT  FOR  PERJURY, 

No.  37, 

On  his  examinatioa  as  a  witness  duly  sworn  to  testi- 
fy  the  truth,  on  the  trial  of  a  civil  action  in  the  court 
of  ,  between  C.  D.,  plaintiff,  and  E.  F.  defendant, 
which  court  had  authority  to  administer  such  oath,  he 
testified  falsely,  that  [stating  the  facts  alleged  to  be  false] 
the  matter  so  testified  being  material,  and  the  testimony 
being  wilfully  and  corruptly  false. 

IN  AN  INDICTMENT  FOR  BIGAMY. 

No.  38. 

Having  a  wife  then  living,  unlawfully  married  one 
G.  A. 

IN  AN  INDICTMENT  FOR  VIOLATING  THE  GRAVE. 

No.  39. 

Removed  the  dead  body  of  O.  P.,  [or  a  human  be- 
ing, whose  name  is  unknown  to  the  grand  jury,]  fi'om 
the  grave,  for  the  purpose  of  selling  the  same. 

IN  AN  INDICTMENT  FOR  LIBEL. 

No.  40. 

Published  in  a  newspaper  called  the  ,  the 

following  libel,  concerning  C.  D. 

IN  AN  INDICTMENT  FOR  AN  ASSAULT  AND  BATTERY 

No.  41. 

Assaulted  and  beat  C.  D. 
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